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CITY ATTORNEY’S OFFICE
CITY COUNCIL AGENDA MEMORANDUM

TO: Sheryl Sculley, City Manager

FROM: Michael D. Bernard, City Attorney

SUBJECT: Ethics Code and Municipal Campaign Finance Code Revisions
DATE: March 2, 2006

SUMMARY AND RECOMMENDATIONS

These two ordinances will approve revisions to the City of San Antonio Code of Ethics and the
City of San Antonio Municipal Campaign Finance Regulations. The proposed revisions reflect
the recommendations by the Ethics Review Board, the Office of the City Attorney, the Office of
the City Clerk and requested amendments by Councilman Hall and Councilman Wolff proposed
through their Council Consideration Requests dated September 28, 2005 and October 6, 2005
respectively.

The revisions will amend sections related to the acceptance of gifts, “revolving-door”
restrictions on former officials and employees, lobbying during contract solicitations, disclosure
forms, debarment from contracting and lobbying, voiding of contracts, ethics and campaign
finance training, political contribution limits and termination of campaign treasurer
appointments. Staff recommends approval of these ordinances.

POLICY

The following proposed amendments will strengthén the City’s Ethics and Municipal Campaign
Finance Codes and further the City’s interest in promoting the community’s faith and confidence
in government.

Ethics Code — Proposed Revisions

A. Gifts

In May 2003, the City Council adopted an “entertainment” exception that allows city
officials and employees to accept gifts of transportation, lodging or entertainment up to $500
in value during a calendar year from city contractors and lobbyists. = The proposed
amendment will eliminate this exception.

Some gift provisions impose limits from a single source. To clarify the term ‘“single
source,” the amendment will provide that expenditures for gifts made by multiple agents of
an organization that are paid for by the organization will be deemed expenditures from a
single source. The term “nominal value” will be defined as a benefit with a value of $50 or
less.

B. Participation in City Contracts by Former City Officials and Employees

The Ethics Code prohibits former city officials or employees from representing a private
interest for compensation before the city for two years after terminating service with the city.
In addition, former officials and employees cannot work on a compensated basis on a
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discretionary city contract for two years after termination if they personally and substantially
participated in the negotiation or award of that contact while still working for the city. To
strengthen this provision, this amendment will also prohibit former officials and employees
who were involved in the administration of a contract from working on such contracts for
private sector employers.

C. Additional Contact Restrictions During Contract Solicitations

The Ethics Code provides that a lobbyist or an agent cannot lobby city personnel during a
contract solicitation period, except as allowed by the provisions of the solicitation
document.l  The prohibition does not extend to contacts with members of City Council or
their contract assistants.

It is proposed that the exception for lobbying contacts with councilmembers and their
contract assistants be eliminated, and that a parallel “no-contact” provision be added to the
“Persons Doing Business with the City” division of the Ethics Code to address contacts by
contractors and their agents as well as contacts by paid lobbyists.

D. Discretionary Contracts Disclosure Form

The Ethics Code requires any person or entity seeking a contract with the city to submit a
discretionary contracts disclosure form. Among other things, the form requires the contractor
to list the political contributions made to City Council members or candidates during the
preceding 24 months by the contractor, the subcontractors, or the owners, officers, lobbyists
and attorneys of any entity that is a party to the contract. A reporting exception will be
added for contributions made by owners of a business entity who hold less than 5% of the
fair market value or voting stock of the entity.

E. Sanctions — Voiding Contracts and Debarment from Contracting and Lobbying

The Ethics Review Board may recommend debarment from contracting or lobbying or
voiding of a contract if a person, including outside business entities and non-profit entities,
intentionally or knowingly violates the sections of the Ethics Code pertaining to contractors
and lobbyists. It is proposed that these provisions be expanded to reach individuals
involved in or who have aided or assisted in a knowing or intentional violation of any portion
of the Ethics Code.

F. Ethics Training

In addition to the ethics training received as part of the mandatory new employee orientation,
Councilman Hall and the Ethics Review Board recommend amending the Ethics Code to
impose a mandatory recurring ethics education program for city employees.

G. Confidentiality
In light of recent ruling from the Office of the Attorney General, the confidentiality provision
prohibiting the release of a pending complaint will be removed.

The Municipal Campaign Finance Regulations — Proposed Revisions

A. Contribution Cycles and Cash Contributions
The Municipal Campaign Finance Code establishes contribution limits during a period of
time referred to as an “election cycle.” To help distinguish between the periods of time

The city’s Contracting Policy and Process Manual provides guidelines to draft contracts with the “no-contact”

restrictions.
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CODE OF ETHICS OF THE CITY OF SAN ANTONIO PAGE 6

()

Consanguinity. Relationship by “consanguinity” (by blood) is defined in Sections
573.022 and 573.023 of the Texas Government Code.

(m) Discretionary Contract. “Discretionary contract” means any contract other than those

(p)

(q)

()

(s)

which by law must be awarded on a low or high qualified bid basis. Discretionary
contracts do not include those contracts subject to Section 252.022(a)(7) of the Texas
Local Government Code or those contracts not involving an exercise of judgment or
choice.

Economic Interest. “Economic interest” includes, but is not limited to, legal or
equitable property interests in land, chattels, and intangibles, and contractual rights
having more than de minimis value. Service by a city official or employee as an
officer, director, advisor, or otherwise active participant in an educational, religious,
charitable, fraternal, or civic organization does not create for that city official or
employee an economic interest in the property of the organization.

Ownership of an interest in a mutual or common investment fund that holds securities
or other assets is not an economic interest in such securities or other assets unless
the person in question participates in the management of the fund. Ownership of
stock in a publicly traded corporation does not constitute ownership for purposes of
this code if the employee or official owns less than 10% of the voting stock or shares
of the entity and the value of the stock is less than $15,000.

Employee. Except as provided in Section 2-52 of Division 2 (Prohibited Interests in
Contracts), Section 2-58(c) of Division 3 (Discretionary Contracts), and Division 7
(Financial Disclosure), the term “employee” or “city employee” is any person listed on
the City of San Antonio payroll as an employee, whether part-time or full-time.

Former City Official or Employee. A “former city official” or “former city employee” is a
person whose city duties terminate on or after the effective date of this code.

Gift. “Gift” means a voluntary transfer of property (including the payment of money) or
the conferral of a benefit having pecuniary value (such as the rendition of services or
the forbearance of collection on a debt), unless consideration of equal or greater
value is received by the donor.

Indirect Ownership. A person “indirectly owns” an equity interest in a business entity
where the interest is held through a series of business entities, some of which own
interests in others.

Intentionally. A person acts intentionally, or with intent, with respect to the nature of
his conduct or to a result of his conduct when it is his conscious objective or desire to
engage in the conduct or cause the result.

Knowingly. A person acts knowingly, or with knowledge, with respect to the nature of
his or her conduct or to circumstances surrounding his or her conduct when he or she
is aware of the nature of his or her conduct or that the circumstances exist. A person












CODE OF ETHICS OF THE CITY OF SAN ANTONIO PAGE 10

(4)

a member of a board shall promptly disclose the conflict to other members of
the board and shall not be present during the board’s discussion of, or voting
on, the matter.

(c) Definitions. For purposes of this rule:

(1)

()

An action is likely to affect an economic interest if it is likely to have an effect on
that interest that is distinguishable from its effect on members of the public in
general or a substantial segment thereof; and

The term client includes business relationships of a highly personalized nature,
but not ordinary business-customer relationships.

SECTION 2-44 UNFAIR ADVANCEMENT OF PRIVATE INTERESTS

(a) General Rule. A city official or employee may not use his or her official position to
unfairly advance or impede private interests, or to grant or secure, or attempt to grant
or secure, for any person (including himself or herself) any form of special
consideration, treatment, exemption, or advantage beyond that which is lawfully
available to other persons. A city official who represents to a person that he or she
may provide an advantage to that person based on the official’s position on a board
or commission violates this rule.

(b)

Special Rules. The following special rules apply in addition to the general rule:

(1)

Acquisition of Interest in Impending Matters. A city official or employee shall
not acquire an interest in, or affected by, any contract, transaction, zoning
decision, or other matter, if the official or employee knows, or has reason to
know, that the interest will be directly or indirectly affected by impending official
action by the city.

Reciprocal Favors. A city official or employee may not enter into an agreement
or understanding with any other person that official action by the official or
employee will be rewarded or reciprocated by the other person, directly or
indirectly.

Appointment of Relatives. A city official or employee shall not appoint or
employ or vote to appoint or employ any relative within the third degree of
consanguinity or affinity to any office or position of employment within the city.

Supervision of Relatives. No official or employee shall be permitted to be in
the line of supervision of a relative within the third degree of consanguinity or
second degree of affinity. Department heads are responsible for enforcing this
policy. If an employee, by reason of marriage, promotion, reorganization, or
otherwise, is placed into the line of supervision of a relative, one of the
employees will be reassigned or other appropriate arrangements will be made
for supervision.
















































CODE OF ETHICS OF THE CITY OF SAN ANTONIO PAGE 26

(f)
(9)

(i)

Immediate family means a spouse and dependent children.

Lobbyist means a person who engages in lobbying, whether directly or through the
acts of another. If an agent or employee engages in lobbying for a principal or
employer, both the agent and the principal, or the employee and the employer, are
lobbyists.

Lobby or Lobbying, except as provided below, means any oral or written
communication (including an electronic communication) to a city official, made directly
or indirectly by any person in an effort to influence or persuade an official to favor or
oppose, recommend or not recommend, vote for or against, or take or refrain from
taking action on any municipal question. The term lobby or lobbying does not include
a communication:

(1) merely requesting information or inquiring about the facts or status of any
municipal question, matter, or procedure, and not attempting to influence a city
official;

(2) made by a public official or employee (including, but not limited to, an official or
employee of the City of San Antonio) acting in his or her official capacity;

(3) made by a representative of a media organization if the purpose of the
communication is gathering and disseminating news and information to the
public;

(4) made in a speech, article, publication, or other material that is distributed and
made available to the public, or through radio, television, cable television, or any
other medium of mass communication;

(5) made at a meeting open to the public under the Open Meetings Act;

(6) made in the form of a written comment filed in the course of a public proceeding
or any other communication that is made on the record in a public proceeding;

(7) made in writing as a petition for official action and required to be a public record
pursuant to established city procedures;

(8) made in writing to provide information in response to an oral or written request
by a city official for specific information;

(9) the content of which is compelled by law;

(10) made in response to a public notice soliciting communications from the public
and directed to the official specifically designated in the notice to receive such
communications;

(11) made on behalf of an individual with regard to that individual's employment or
benefits;

(12) made by a fact witness or expert witness at an official proceeding; or

(13) made by a person solely on behalf of that individual, his or her spouse, or his or
her minor children.

Lobbying firm means:

(1) a self-employed lobbyist, or

(2) a person that has one or more employees who are lobbyists on behalf of a client
or clients other than that person.
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()

Consanguinity. Relationship by “consanguinity” (by blood) is defined in Sections
573.022 and 573.023 of the Texas Government Code.

(m) Discretionary Contract. “Discretionary contract’” means any contract other than those

which by law must be awarded on a low or high qualified bid basis. Discretionary
contracts do not include those contracts subject to Section 252.022(a)(7) of the Texas
Local Government Code or those contracts not involving an exercise of judgment or
choice.

Economic Interest. “Economic interest” includes, but is not limited to, legal or
equitable property interests in land, chattels, and intangibles, and contractual rights
having more than de minimis value. Service by a city official or employee as an
officer, director, advisor, or otherwise active participant in an educational, religious,
charitable, fraternal, or civic organization does not create for that city official or
employee an economic interest in the property of the organization.

Ownership of an interest in a mutual or common investment fund that holds securities
or other assets is not an economic interest in such securities or other assets unless
the person in question participates in the management of the fund. Ownership of
stock in a publicly traded corporation does not constitute ownership for purposes of
this code if the employee or official owns less than 10% of the voting stock or shares
of the entity and the value of the stock is less than $15,000.

Employee. Except as provided in Section 2-52 of Division 2 (Prohibited Interests in
Contracts), Section 2-58(c) of Division 3 (Discretionary Contracts), and Division 7
(Financial Disclosure), the term “employee” or “city employee” is any person listed on
the City of San Antonio payroll as an employee, whether part-time or full-time.

Former City Official or Employee. A “former city official” or “former city employee” is a
person whose city duties terminate on or after the effective date of this code.

Gift. “Gift” means a voluntary transfer of property (including the payment of money) or
the conferral of a benefit having pecuniary value (such as the rendition of services or
the forbearance of collection on a debt), unless consideration of equal or greater
value is received by the donor.

Indirect Ownership. A person “indirectly owns” an equity interest in a business entity
where the interest is held through a series of business entities, some of which own
interests in others.

Intentionally. A person acts intentionally, or with intent, with respect to the nature of
his conduct or to a result of his conduct when it is his conscious objective or desire to
engage in the conduct or cause the result.

Knowingly. A person acts knowingly, or with knowledge, with respect to the nature of
his or her conduct or to circumstances surrounding his or her conduct when he or she
is aware of the nature of his or her conduct or that the circumstances exist. A person
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(4)

a member of a board shall promptly disclose the conflict to other members of
the board and shall not be present during the board’s discussion of, or voting
on, the matter.

(c) Definitions. For purposes of this rule:

(1)

(2)

An action is likely to affect an economic interest if it is likely to have an effect on
that interest that is distinguishable from its effect on members of the public in
general or a substantial segment thereof; and

The term client includes business relationships of a highly personalized nature,
but not ordinary business-customer relationships.

SECTION 2-44 UNFAIR ADVANCEMENT OF PRIVATE INTERESTS

(a) General Rule. A city official or employee may not use his or her official position to
unfairly advance or impede private interests, or to grant or secure, or attempt to grant
or secure, for any person (including himself or herself) any form of special
consideration, treatment, exemption, or advantage beyond that which is lawfully
available to other persons. A city official who represents to a person that he or she
may provide an advantage to that person based on the official's position on a board
or commission violates this rule.

Special Rules. The following special rules apply in addition to the general rule:

(1)

Acquisition of Interest in Impending Matters. A city official or employee shall
not acquire an interest in, or affected by, any contract, transaction, zoning
decision, or other matter, if the official or employee knows, or has reason to
know, that the interest will be directly or indirectly affected by impending official
action by the city.

Reciprocal Favors. A city official or employee may not enter into an agreement
or understanding with any other person that official action by the official or
employee will be rewarded or reciprocated by the other person, directly or
indirectly.

Appointment of Relatives. A city official or employee shall not appoint or
employ or vote to appoint or employ any relative within the third degree of
consanguinity or affinity to any office or position of employment within the city.

Supervision of Relatives. No official or employee shall be permitted to be in
the line of supervision of a relative within the third degree of consanguinity or
second degree of affinity. Department heads are responsible for enforcing this
policy. If an employee, by reason of marriage, promotion, reorganization, or
otherwise, is placed into the line of supervision of a relative, one of the
employees will be reassigned or other appropriate arrangements will be made
for supervision.
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()
(9)

(h)

(i)

Immediate family means a spouse and dependent children.

Lobbyist means a person who engages in lobbying, whether directly or through the
acts of another. If an agent or employee engages in lobbying for a principal or
employer, both the agent and the principal, or the employee and the employer, are
lobbyists.

Lobby or Lobbying, except as provided below, means any oral or written
communication (including an electronic communication) to a city official, made directly
or indirectly by any person in an effort to influence or persuade an official to favor or
oppose, recommend or not recommend, vote for or against, or take or refrain from
taking action on any municipal question. The term lobby or lobbying does not include
a communication:

(1) merely requesting information or inquiring about the facts or status of any
municipal question, matter, or procedure, and not attempting to influence a city
official;

(2) made by a public official or employee (including, but not limited to, an official or
employee of the City of San Antonio) acting in his or her official capacity;

(3) made by a representative of a media organization if the purpose of the
communication is gathering and disseminating news and information to the
public;

(4) made in a speech, article, publication, or other material that is distributed and
made available to the public, or through radio, television, cable television, or any
other medium of mass communication;

(5) made at a meeting open to the public under the Open Meetings Act;

(6) made in the form of a written comment filed in the course of a public proceeding
or any other communication that is made on the record in a public proceeding;

(7) made in writing as a petition for official action and required to be a public record
pursuant to established city procedures;

(8) made in writing to provide information in response to an oral or written request
by a city official for specific information;

(9) the content of which is compelled by law;

(10) made in response to a public notice soliciting communications from the public
and directed to the official specifically designated in the notice to receive such
communications;

(11) made on behalf of an individual with regard to that individual's employment or
benefits;

(12) made by a fact witness or expert witness at an official proceeding; or

(13) made by a person solely on behalf of that individual, his or her spouse, or his or
her minor children.

Lobbying firm means:

(1) a self-employed lobbyist, or

(2) a person that has one or more employees who are lobbyists on behalf of a client
or clients other than that person.
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()

Consanguinity. Relationship by “consanguinity” (by blood) is defined in Sections
573.022 and 573.023 of the Texas Government Code.

(m) Discretionary Contract. “Discretionary contract” means any contract other than those

(n)

(p)

(@)

which by law must be awarded on a low or high qualified bid basis. Discretionary
contracts do not include those contracts subject to Section 252.022(a)(7) of the Texas
Local Government Code or those contracts not involving an exercise of judgment or
choice.

Economic Interest. “Economic interest” includes, but is not limited to, legal or
equitable property interests in land, chattels, and intangibles, and contractual rights
having more than de minimis value. Service by a city official or employee as an
officer, director, advisor, or otherwise active participant in an educational, religious,
charitable, fraternal, or civic organization does not create for that city official or
employee an economic interest in the property of the organization.

Ownership of an interest in a mutual or common investment fund that holds securities
or other assets is not an economic interest in such securities or other assets unless
the person in question participates in the management of the fund. Ownership of
stock in a publicly traded corporation does not constitute ownership for purposes of
this code if the employee or official owns less than 10% of the voting stock or shares
of the entity and the value of the stock is less than $15,000.

Employee. Except as provided in Section 2-52 of Division 2 (Prohibited Interests in
Contracts), Section 2-58(c) of Division 3 (Discretionary Contracts), and Division 7
(Financial Disclosure), the term “employee” or “city employee” is any person listed on
the City of San Antonio payroll as an employee, whether part-time or full-time.

Former City Official or Employee. A “former city official” or “former city employee” is a
person whose city duties terminate on or after the effective date of this code.

Gift. “Gift” means a voluntary transfer of property (including the payment of money) or
the conferral of a benefit having pecuniary value (such as the rendition of services or
the forbearance of collection on a debt), unless consideration of equal or greater
value is received by the donor.

Indirect Ownership. A person “indirectly owns” an equity interest in a business entity
where the interest is held through a series of business entities, some of which own
interests in others.

Intentionally. A person acts intentionally, or with intent, with respect to the nature of
his conduct or to a result of his conduct when it is his conscious objective or desire to
engage in the conduct or cause the result.

Knowingly. A person acts knowingly, or with knowledge, with respect to the nature of
his or her conduct or to circumstances surrounding his or her conduct when he or she
is aware of the nature of his or her conduct or that the circumstances exist. A person
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(4)

a member of a board shall promptly disclose the conflict to other members of
the board and shall not be present during the board’s discussion of, or voting
on, the matter.

(c) Definitions. For purposes of this rule:

(1)

(2)

An action is likely to affect an economic interest if it is likely to have an effect on
that interest that is distinguishable from its effect on members of the public in
general or a substantial segment thereof; and

The term client includes business relationships of a highly personalized nature,
but not ordinary business-customer relationships.

SECTION 2-44 UNFAIR ADVANCEMENT OF PRIVATE INTERESTS

(a) General Rule. A city official or employee may not use his or her official position to
unfairly advance or impede private interests, or to grant or secure, or attempt to grant
or secure, for any person (including himself or herself) any form of special
consideration, treatment, exemption, or advantage beyond that which is lawfully
available to other persons. A city official who represents to a person that he or she
may provide an advantage to that person based on the official’s position on a board
or commission violates this rule.

Special Rules. The following special rules apply in addition to the general rule:

(1)

Acquisition of Interest in Impending Matters. A city official or employee shall
not acquire an interest in, or affected by, any contract, transaction, zoning
decision, or other matter, if the official or employee knows, or has reason to
know, that the interest will be directly or indirectly affected by impending official
action by the city.

Reciprocal Favors. A city official or employee may not enter into an agreement
or understanding with any other person that official action by the official or
employee will be rewarded or reciprocated by the other person, directly or
indirectly.

Appointment of Relatives. A city official or employee shall not appoint or
employ or vote to appoint or employ any relative within the third degree of
consanguinity or affinity to any office or position of employment within the city.

Supervision of Relatives. No official or employee shall be permitted to be in
the line of supervision of a relative within the third degree of consanguinity or
second degree of affinity. Department heads are responsible for enforcing this
policy. If an employee, by reason of marriage, promotion, reorganization, or
otherwise, is placed into the line of supervision of a relative, one of the
employees will be reassigned or other appropriate arrangements will be made
for supervision.
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(9)

Lobbyist means a person who engages in lobbying, whether directly or through the
acts of another. If an agent or employee engages in lobbying for a principal or
employer, both the agent and the principal, or the employee and the employer, are
lobbyists.

Lobby or Lobbying, except as provided below, means any oral or written
communication (including an electronic communication) to a city official, made directly
or indirectly by any person in an effort to influence or persuade an official to favor or
oppose, recommend or not recommend, vote for or against, or take or refrain from
taking action on any municipal question. The term lobby or lobbying does not include
a communication:

(1) merely requesting information or inquiring about the facts or status of any
municipal question, matter, or procedure, and not attempting to influence a city
official;

(2) made by a public official or employee (including, but not limited to, an official or
employee of the City of San Antonio) acting in his or her official capacity;

(3) made by a representative of a media organization if the purpose of the
communication is gathering and disseminating news and information to the
public;

(4) made in a speech, article, publication, or other material that is distributed and
made available to the public, or through radio, television, cable television, or any
other medium of mass communication;

(5) made at a meeting open to the public under the Open Meetings Act;

(6) made in the form of a written comment filed in the course of a public proceeding
or any other communication that is made on the record in a public proceeding;

(7) made in writing as a petition for official action and required to be a public record
pursuant to established city procedures;

(8) made in writing to provide information in response to an oral or written request
by a city official for specific information;

(9) the content of which is compelled by law;

(10) made in response to a public notice soliciting communications from the public
and directed to the official specifically designated in the notice to receive such
communications;

(11) made on behalf of an individual with regard to that individual's employment or
benefits;

(12) made by a fact witness or expert witness at an official proceeding; or

(13) made by a person solely on behalf of that individual, his or her spouse, or his or
her minor children.

Lobbying firm means:

(1) a self-employed lobbyist, or

(2) a person that has one or more employees who are lobbyists on behalf of a client
or clients other than that person.

Municipal question means a public policy issue of a discretionary nature pending or
impending before city council or any board or commission, including, but not limited


















































































































