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AN ORDINANCE 2009—06"18'-0503

AUTHORIZING AMENDMENTS TO THE DEVELOPMENT
AGREEMENT BETWEEN BROOKS DEVELOPMENT AUTHORITY,
THE BOARD OF DIRECTORS OF THE BROOKS CITY-BASE TAX
INCREMENT REINVESTMENT ZONE NUMBER SIXTEEN, AND THE
CITY OF SAN ANTONIO, TEXAS TO ACCOMMODATE THE DESIGN
AND CONSTRUCTION BY BROOKS DEVELOPMENT AUTHORITY
OF THE SOUTH NEW BRAUNFELS ROAD PROJECT LOCATED IN
COUNCIL DISTRICT 3, CLARIFYING THE FLOW OF FUNDS; AND
AUTHORIZING AN INITIAL CERTIFICATES OF OBLIGATION
FUNDED ROAD PROJECT IN AN AMOUNT UP TO $10,455,000.00.

* % * * *

WHEREAS, the City of San Antonio recognizes the importance of its continued role in
economic development; and

WHEREAS, the City was instrumental in cstablishing the legislation to allow the creation of a
Defense Base Development Authority; and

WHEREAS, on September 27, 2001, City Council created the Brooks Development Authority
by passing Resolution 2001-36-39, for the purposes of accepting title to 1,300 acres of real
property of the former Brooks Air Force Base and engaging in the redevelopment of the
installation to transition it into a business and technology park; and

WHEREAS, on December 9, 2004, the City Council created Tax Increment Reinvestment Zone
Number Sixteen, City of San Antonio, Texas, located in City Council District 3, by Ordinance
Number 100073, in accordance with the Tax Increment Financing Act, Chapter 311 of the Texas
Tax Code, and the City’s adopted Guidelines and Criteria for the use of TIF, to promote
redevelopment of the property within the TIRZ through the use of tax increment financing; and

WHEREAS, this City-initiated TIRZ was designed to leverage ongoing arca development in
support of a special joint project between the U.S. Air Force and the City to successfully convert
and redevelop the former Brooks Air Force Base; and

WHEREAS, the City has contributed $10,736,000.00 to BDA for capital improvements,
including $2,210,000.00 and $2,113,000.00 for the design, construction and construction
management services of the South New Braunfels Road project, as authorized by Ordinance
Numbers 2007-01-18-0082 and 2008-02-14-0113 respectively; and

WHEREAS, the City has generally supported BDA through City funds to cover certain
operating expenses; and

WHEREAS, on May 2, 2008, the TIRZ Board approved and adopted the Final Project Plan, the
Final Finance Plan, and a Development Agreement with BDA and the City; and
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WHEREAS, the City also approved and adopted the Final Project Plan, the Final Finance Plan,
and a Development Agreement with BDA and the TIRZ Board via Ordinance Number 2008-05-
08-0367; and

WHEREAS, it is now necessary for the City Council to authorize the City Manager or her
designee to execute an amendment to this Development Agreement with the TIRZ Board and
BDA which:
e clarifies the flow of funds of City debt financing with Certificates of Obligations for
BDA’s design and construction of the South New Braunfels Road project;
e initially provides up to $10,455,000.00 to BDA for the project;
s specifies that debt service on $7,955,00.00 of the Certificates of Obligation will be paid
by tax increment from the TIRZ;
s allows for City project administration by Capital Improvements Management Services of
BDA’s design and construction with City recovery of up to 4% of BDA’s total project
costs as a Capital Administrative Charge; and

WHEREAS, it is officially found and determined that the meeting at which this Ordinance was
passed was open to the public and public notice of the time, place and purpose of said meeting
was given all as required by Chapter 551, Texas Government Code; NOW THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The terms and conditions of the Amended Devclopment Agreement are hereby
approved. A copy of the amended Development Agreement in substantially final form is
attached to this ordinance as Exhibit A. A copy of the fully executed agreement will be
substituted for Exhibit A upon receipt of all signatures.

SECTION 2. The City Manager or her designee is authorized to execute the attached Amended
Development Agreement, which is in substantial form and incorporated into this Ordinance for
all purposes.

SECTION 3. The Director of Finance is authorized to make the necessary transfers when
specific work orders are identified and assigned, in an initial amount not to exceed
$10,455,000.00 and to repay the debt, as necessary, on any Certificates of Obligation from the
tax increment generated by the TIRZ.

SECTION 4. The financial allocations in this Ordinance are subject to approval by the Dircctor
of Finance, City of San Antonio. The Director may, subject to concurrence by the City Manager
or the City Manager’s designee, correct allocations to specific Cost Centers, WBS Elements,
Internal Orders, General Ledger Accounts, and Fund Numbers as necessary to carry out the
purpose of this Ordinance

SECTION 5. The statements set out in the recitals of this Ordinance are true and correct and are
incorporated as part of this Ordinance.
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SECTION 6. If any provision of this Ordinance or the application of any provision of this
Ordinance to any circumstance is held invalid, the remainder of this Ordinance and the
application of the remainder of this Ordinance to other circumstances shall nevertheless be valid
and this Ordinance would have been enacted without such invalid provision.

SECTION 7. This Ordinance shall take effect immediately upon passage by cight (8)
affirmative votes; otherwise it shall be effective ten (10) days after its passage.

PASSED AND APPROVED this 18" day of June, 2009.

MAYOR
JULIAN CASTRO

ATTEST: )zf m

City Clerk(

APPROVED AS TO FORM:

6;-\( Citfy Attorney
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Agenda Item: 7

Date: 06/18/2009

Time: 10:48:30 AM

Vote Type: Motion to Approve

Description: An Ordinance authorizing amendments to the Development Agreement between the Brooks

Development Authority, the Board of Directors of the Brooks City-Base Tax Increment
Reinvestment Zone Number Sixteen and the City of San Antonio to accommodate the design and
construction of the Brooks City-Base South New Braunfels Road Project located in Council District
3, and authorizing an initial Certificates of Obligation funded project in an amount up to
$10,455,000.00. [T.C. Broadnax, Assistant City Manager, David D. Garza, Director, Housing and
Neighborhood Services]

Result: Passed
Voter Group p 2:: nt Yea Nay Abstain Motion Second
Julian Castro Mayor X
Mary Alice P. Cisneros District 1 X
Sheila D. McNeil District 2 X
Jennifer V. Ramos District 3 X X
Philip A. Cortez District 4 X
Lourdes Galvan District 5 X
Ray Lopez District 6 X
Justin Rodriguez District 7 X
Diane G. Cibrian District 8 X X
Elisa Chan District 9 X
John G. Clamp District 10 X
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Exhibit A

Brooks City-Base TIRZ
Amended Development Agreement



DEVELOPMENT AGREEMENT WITH THE CITY OF SAN ANTONIO, TEXAS
BROOKS DEVELOPMENT AUTHORITY, and
THE BOARD OF DIRECTORS OF REINVESTMENT ZONE NUMBER SIXTEEN,
CITY OF SAN ANTONIO, TEXAS
As Amended 6/18/2009

This Development Agreement (““Agreement’”), pursuant to Ordinance No. 2008-05-08-0357, passed
and approved on the 8" day of May, 2008, and subsequently amended pursuant to Ordinance No.
2009-06-18- _, passed and approved on the 18" day of June, 2009 is entered into by and between
the City of San Antonio, a Texas municipal corporation in Bexar County, Texas (“the City”); Brooks
Development Authority, a Defense Base Development Authority, created under Chapter 379B of the
Texas Local Government Code (“BDA™); and the Board of Directors for Reinvestment Zone
Number Sixteen, City of San Antonio, Texas, a tax increment reinvestment zone (the “Board™).

BACKGROUND:

WHEREAS, the City rccognizes the importance of its continued rolc in economic development,
community development, planning and urban design; and

WHEREAS, the City was instrumental in establishing the legislation to allow the creation of a
Defense Base Development Authority; and

WHEREAS, on September 27, 2001, City Council created the Brooks Development Authority
(“BDA”), by passing Resolution 2001-36-39, for the purposes of accepting title to 1,300 acres of real
property of the former Brooks Air Force Basc and engaging in the redevelopment of the installation
to transition it into a business and technology park; and

WHEREAS, by Ordinancc Number 100073, dated December 9, 2004, pursuant to the Tax
Increment Financing Act, Chapter 311 of the Texas Tax Code (as amended, hereinafter called the
“Act”), the City created Reinvestment Zone Number Sixteen, City of San Antomio, Texas (“TIF
Zone”} in accordance with the Act, to promote development and redevelopment of the Zone
Property through the use of tax increment financing, in which development and redevelopment
would not otherwise occur solely through private investment in the reasonably foreseeable future,
and established a Board of Directors for the TIF Zone; and

WHEREAS, this City-initiated TIF Zone was designed to leverage ongoing area development in
support of a special joint project between the U.S. Air Force and the City to successfully convert and
redevelop the former Brooks Air Force Base; and

WHEREAS, the City has contributed $10,736,000 to BDA for capital improvements, via such
ordinances as No. 2007-01-18-0082 and No. 2008-02-14-0113, and has gencrally supported BDA
through City funds to cover certain operating expenses of BDA; and

WHEREAS, the Act authorizes the expenditure of funds derived within a reinvestment zone,
whether from bond proceeds or other funds, for the payment of expenditures made or estimated to be
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made and monetary obligations incurred or estimated to be incurred by a municipality establishing a
reinvestment zone, for costs of public works or public improvements in the reinvestment zonc, plus
other costs incidental to those expenditures and obligations, consistent with the Final Project Plan of
the reinvestment zone, which expenditurcs and monetary obligations constitute project costs, as
defined in Section 311.002 (1) of the Act (*Project Costs™); and

WHEREAS, in accordance with the Act, the City created the Board and authorized the Board to
exercisc all the rights, powers, and duties as provided to such boards under the Act or by action of
the City Council; and

WHEREAS, on the 2™ day of May, 2008, the Board adopted and approved a Final Project Plan, a
Final Financing Plan, and an Agreement providing for development of the Zone Property; and

WHEREAS, the City approved the Final Project Plan and Final Financing Plan for the TIF Zone by
Ordinance Number 2008-05-08-0367 on the 8" day of May, 2008 and authorized the City Manager
of the City of San Antonio or her designated representative to execcute the original Agreement on
behalf of the City, and to bind the City to the terms and conditions of this Agreement; and

WHEREAS, the City wishes to issue further Certiticates of Obligation, the proceeds of which will
be used by BDA to fund Public Infrastructure within the TIF Zone, some of which will be
reimbursed by Tax Increment; and

WHEREAS, the City, BDA, and the Board need to clarify the additional responsibilities arising
with the usc of the Certificates of Obligation proceeds for the subsequent development of Public
Improveiments through an amendment of the original Agreement; and

WHEREAS, pursuant to the Act (as amended) and City of San Antonio Ordinance Number 100073,
dated December 9, 2004, the Board has authority to enter into agreements that the Board considers
necessary or convenient to implement the Final Project Plan and Final Financing Plan and to achieve
the purposes of developing the Zone Property within the scope of those plans; and

WHEREAS, on the 5" day of June, 2009, the Board adopted and approved an amended Agreement
and the BDA approved the amended Agreement on the 9" day of June, 2009; and

WHEREAS, the City approved the amended Agrecment by Ordinance Number 2009-06-18-_
on the 18" day of June, 2009 and authorized the City Manager of the City of San Antonio or her
designated representative to execute the amended Agreement on behalf of the City, and to bind the
City to the terms and conditions of the amended Agreement; and

WHEREAS, pursuant to said authority above, the Board, the City and BDA each hereby enters into
a binding agreement with the others to develop and/or redevelop the Zone Property as specified in
the Proposal, Final Project Plan, Final Financing Plan and this amended Agreement; and

NOW, THEREFORE, in consideration of the mutual promises, covenants, obligations, and benefits
contained in this amended Agreement, the City, the Board, and BDA hereby agree as follows:
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I. DEFINITIONS
1.1 The “City,” the “Board” and “BDA" shall have the meanings specified above.

1.2 “Act” means the Tax Increment Financing Act, Texas Tax Codc Chapter 311, as it may be
amendcd from time to time.

1.3 “Administrative Costs” means reasonable costs dircctly incurred by the City related to its
agreement to participate in the development of the TIF Zone, as described in this Agreement. These
costs include, but are not limited to, rcasonable costs and expenscs for legal review and financial
analysis related to the TIF Zone incurred prior to entering into this Agreement, as well as any such
costs and expenses incurred after this Agreement becomes effective. The initial startup
Administrative Costs for the City are seventy-five thousand dollars (875,000.00). The Parties also
agree that the ongoing annual Administrative Costs during the lifc of the TIF Zone is limited to
$15,000.00 per fiscal ycar. The total Admimstrative Costs to be paid out of the TIF Fund are capped
at four hundred twenty thousand dollars ($420,000.00) for the life of the TIF Zonc.

1.4 “Agreement” mcans this document by and among the City, the Board and BDA, which may
be amended from time to time.

1.5  “Available Tax Increment Funds™ means the Tax Increment contributed by the City to the
fund established and maintained by the City for the purpose of implementing the projects of the TIF
Zone less the City’s Admunistrative Costs and any debt obligation of the City for debt dedicated to
BDA’s development of Public Improvements within the TIF Zone.

1.6  “BDA” means Brooks Dcvelopment Authority.

1.7 “CIMS” means the City’s Capital Improvements Management Serviccs Department or any
subsequent City department that will oversee the City’s capital improvement projects.

1.8 “City Manager” means the City Manager of the City or her designee.
1.9 *City Code” means the City Code of the City of San Antonio, as amended.

1.10 *City Project Administration Costs” means the funds in the amount of up to 4% of the
contract amount that may be withheld by the City to recoup its project management costs in
overseeing the proper construction of Public Improvements with the proceeds of Certificates of
Obligation. For example, the initial issuance of ten million four hundred fifty-five thousand dollars
($10,455,000.00) in Certificates of Obligation for use by BDA would allow the City to recover up to
four hundred eighteen thousand two hundred dollars ($418,200.00) for its actual project management
costs.

1.11  “Completion” means construction of a Public Improvement in the TIF Zone in accordance
with the engineer’s design, Final Project Plan, Final Financing Plan and this Agreement. In order for
a Public Improvement to have achieved a state of “Completion”, the improvement must:
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a. be inspected by a design engineer, and be the subject of a certification letter from the
design engineer, sealed with the engineer’s professional seal, certifying that the Public
Improvements were designed in such a manner as to cndure without need for
maintenance, repair or replacement for five (5) years, taking into consideration the site
and traffic conditions, present and future, at or near the improvements, and certifying that
the Public Improvements were constructed according to the specifications required by the
engineer’s design for each improvement; and

b. be approved by the City as evidenced by a letter of acceptance issued by an authorized
official of the City; and

c. for streets and drainage improvements only, be or have been subject to the one-year
extended warranty bond required by Chapter 35 of the City’s Unified Development Code.

1.12 *“Construction Schedule™ means the timetable for constructing the improvements specified in
the Final Project Plan, Final Financing Plan and this Agreement, which timetable is more
particularly set forth in Exhibit A, attached hereto and incorporated hercin for all purposes and
which timetable may be amended from time to time pursuant to the provisions of this Agreement.

1.13  “Contract Progress Payment Request” (“CPPR™) means a request, prepared in accordance
with the requirements of Exhibit D, attached hercto and incorporated herein for all purposes, for
payment due BDA for work in accordance with the Public Improvements in the Final Project Plan
and the timeline detailed in Exhibit A, Construction Schedule. The CPPR shall also reflect all
waivers granted through the Incentive Scorecard System.

1.14 “CPPR Approval” means a written acknowledgment from the City to BDA that the Contract
Progress Payment Request was completed and submitted correctly, and that the Contract Progress
Payment Request is ready for presentation to the Board for approval and consideration for payment
to BDA.

1.15  “Effective Date” means the date that the last party signs this Agreement.

1.16  “Final Financing Plan” means the final Reinvestment Zone Financing Plan as defined in the
Act, as approved and as may be amended from time to time by the Board and the City Council,
which Plan is hereby incorporated into this document by reference for all purposes, as if set out in its
entirety.

1.17  “Final Project Plan” means the final Project Plan as defined in the Act, as approved and as
may be amended from time to time by the Board and the City Council, which Plan is hereby
incorporated by reference into this document as if set out in its entirety, for all purposcs.

1.18  “Quidclines” means the 2004 Tax Increment Financing (TIF) and Reinvestment Zone
Guidelines and Criteria as passed and approved by the City Council of the City of San Antonio.
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1.19  “Phase” means a portion of the Project that is being constructed by BDA, normally being a
set number of units constructed or acres of the Zone Property being developed during a specific
period.

1.20  “Project” has the meaning specified in paragraph 3.1 of this Agreement, and as more
specifically detailed in the Final Project Plan and Final Financing Plan as (cither or both) may be
amended from time to time.

1.21  “Project Costs™ has the meaning provided by Section 311.002(1) of the Act.

1.22 “Project Status Report” means a report, prepared and submitted by BDA in accordance with
the requirements of paragraph 5.5, paragraph 5.17, and Exhibit B attached hereto and incorporated
herein for all purposes, which report provides quarterly updates of Project construction and
compliance with laws, ordinances, and contractual requirements.

1.23  “Public Improvements” include those improvements that provide a public benefit and that
are listed in the Final Project Plan and the Final Financing Plan. When an improvement has both
private and public benefits, only that portion which is dedicated to the public may be paid to BDA,
such as, but not limited to, grading and environmental studies.

1.24  “Public Infrastructure” includes any infrastructure owned and maintained by a public entity
including but not limited to streets, street landscaping, utilitics, drainage, street hight, street signs etc.

1.25 “Tax Increment™ has the meaning assigned by Section 311.012 of the Texas Tax Code, and
applics only to taxable real property within the TIF Zone.

1.26  “TIF” means Tax Increment Financing.

1.27 “TIF Fund” means the tax increment fund crcated by the City for the deposit of Tax
Increments for the TIF Zone, entitled “Reinvestment Zone Numbcer Sixteen, City of San Antonio,
Texas Tax Increment Fund.”

1.28  “TIF Unit” means the employees of the City’s Housing and Neighborhood Services
Department responsible for the management of the City’s TIF Program.

1.29  “TIF Zone” means Tax Increment Reinvestment Zone Number Sixteen, City of San Antonio,
Texas.

1.30  “Zone Property” means the contiguous geographic area of the City that is included in the
boundaries of the TIF Zone, which are more particularly described in the Final Project and Financing
Plans.

Singular and Plural: Words used herein in the singular, where the context so permits, also include
the plural and vice versa, unless otherwise specified.
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Gender: The gender of the wording throughout this Agreement shall always be interpreted to nmean
either sex or neutral.

Il. REPRESENTATIONS

2.1 Financial Instruments. The City, the Board and BDA represent that they understand and
agree that the City may issue bonds, notes, certificates of obligation, or other financial instruments to
cover any Project Costs directly or indircctly related to BDA's improvements in the TIF Zone under
this Agreement. BDA and the Board will not be parties to the City's bonds, notes, certificates of
obligation, or other financial instruments; however, TIF revenues will be used to cover any and all
costs related to bonds, notes, certificates of obligation, or other financial instruments as necessary.
The City will annually review the status of the TIF Fund, anticipatcd Tax Increment to be collected,
and the Public Improvements to be constructed in the near term and may issue bonds, notes,
certificates of obligation, or other financial instruments as necessary. Any issuance by the City of
bonds, notes, certificates of obligation, or other financial instruments docs not require amendment of
the Final Financing Plan as long as the maximum total contribution by the City does not exceed
fifty-five million four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00).

22 City’s Authority. The City represents to BDA that as of the Effective Date the City is a
home rule municipality located in Bexar County, Texas, and has authority to carry out the
obligations contemplated by this Agreement.

2.3 Board’s Authority. The Board represents to BDA that, as of the date of the Board’s
signature to this document, the TIF Zone is a Tax Increment Reinvestment Zone established by the
City pursuant to Ordinance Number 100073, passed and approved on December 9, 2004, and that the
City and the Board have authority to carry on the functions and operations contcmplated by this
Agreement.

2.4 BDA’s Authority and Ability to Perform. BDA represents to the City and to the Board
that BDA 1s a Defense Base Development Authority, created under Chapter 379B of the Texas Local
Government Codc; that BDA is a political subdivision in the State of Texas; that BDA has been
authorized by its governing body to enter into this Agreement and to perform thc requirements of
this Agreement; that BDA’s performance under this Agreement shall not violate any applicable
judgment, order, law or regulation; and that BDA shall have sufficient capital to perform all of its
obligation under this Agreement whether from the City or other sources when it needs to have said
capital or agrees to seek all available sources of funding in accordance with paragraph 5.19.

2.5 All Consents and Approvals Obtained. The City, the Board and BDA represent each to the
others that the execution, delivery, and performance of this Agreement on its part does not require
consent or approval of any person that has not been obtained.

2.6 Payments. The City and BDA may rely upon the payments to be made to them out of the
TIF Fund or City debt proceeds dedicated to BDA’s development of Public Improvements within the
TIF Zone as specified in this Agreement, but BDA’s right to such payments is subject to the other
limitations of this Agreement. The City shall issue a check or other form of payment made payable
only to the BDA.
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2.7  Reasonable Efforts of all Parties. The City, the Board and BDA represent each to the
others that they shall make reasonablc cfforts to expedite the subject matters hereof and
acknowledge that the successful performance of this Agreement requires their continued
cooperation,

2.8 BDA’s Continuing Duty to Complete Improvements. The City, the Board and BDA
represent each to the others that they understand and agree that even after the TIF Zone terminates,
BDA shall diligently work to successfully complete any and all required Public Improvements that
were not completed before the TIF Zone terminated. Such complction shall be at no additional cost
to the City and/or the Board.

2.9  No Interlocal Agreements. The City, the Board and BDA represent cach to the others that
they understand and agree that the City is the only taxing entity contributing a percentage of its tax
increment to the TIF Fund, and therefore, no other agreements are necessary with any other public
entity to make this Agreement cffective.

2.10 BDA Bears Risk. BDA represents that it understands that any payment from City debt
proceeds dedicated to BDA's development of Public Improvements within the TIF Zone shall not
be, nor shall be construcd to be, financial obligations of the Board. BDA shall bear all risks
associated with payments from City, including, but not limited to: pre-development agreement
costs, incorrect estimates of tax increment, changes in tax rates or tax collections, changes in state
law or interprctations thereof, changes in market or economic conditions impacting the Projcct,
changes in interest rates or capital markets, changes in building and development code requircments,
changes in City policy, default by tenants, unanticipated effects covered under lcgal doctrine of force
majeure, and/or other unanticipated factors. BDA recognizes that any liability or obligation incurred
in anticipation of payments from City debt procceds without a Board approved Phase development
plan will be BDA’s responsibility.

2.11 Not an Obligation of the General Fund. BDA rcpresents that it understands that any
payments made to BDA from tax increments are never obligations of the general funds of the City,
but only obligations of the TIF fund, and subject to limitations.

III. THE PROJECT

3.1 The Project. The Project is projected to include the following Public Improvements to be
constructed by BDA: New Braunfels Infrastructurc Project (Phases | through V) and other street and
Public Infrastructure projects as more thoroughly set forth in the Final Project Plan and Final
Financing Plan.

3.2  Competitive Bidding. Contracts for the construction of Public Improvements by or on
behalf of BDA shall be competitively bid in compliance with Chapter 252 of the Local Government
Code and be constructed, in compliance with all applicable law unless: (1) Debt proceeds provided
by the City or Available Tax Increment Funds go toward financing 30 percent or less of the cost for
a specific Public Improvement, in compliance with the Developer Participation Contract statutes
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currently found in Subchapter C in Section 212 of the Local Government Code; and (2) such Public
Improvement is not a building of any sort.

33 Financing. BDA may usc any or part of the Zonc Property that it owns or manages as
collateral for the construction loan or loans as required for the financing of the Project; however, no
property with a lien still attached may be offered to the City for dedication.

The City may issuc bonds, notes, certificates of obligation, or other financial instruments to cover
any Project Costs directly or indirectly related to BDA's improvements in the TIF Zone under this
Agreement. BDA acknowledges that any debt proceeds provided by the City may only be used to
fund Public Improvements within the TIF Zone.

BDA acknowledges that the priority of payment within the Available Tax Increment Funds will be
to the City for payment of the City’s debt incurred and dedicated to the BDA’s development of
Public Improvements within the TIF Zone until such time as all such debt is no longer outstanding.

If there arc not sufficient Available Tax Increment Funds on hand sixty (60) days prior to each
semiannual debt service payment date to pay the City’s debt incurred and dedicated to BDA’s
development of Public Improvements within the TIF Zone, BDA will be required to make up the
shortfall within thirty (30) days upon notice by the City of such shortfall to the extent BDA has
available funds. Should BDA have exhausted its resources and a shortfall remains, then BDA agrees
in good faith to utilize all funding options available and permitted by law to cure such shortfall.

BDA has the ability to pay off any City’s debt incurrcd and dedicated to BDA’s development of
Public Improvements within the TIF Zone at anytime, as long as the payment includes all costs for
the City to defease such debt.

Should there be no current City debt incurred and dedicated to BDA's development of Public
Improvements within the TIF Zone, the City and the Board pledge to use Available Tax Increment
Funds to pay BDA for eligible Project Costs it has expended.

3.4 Payment. Thc total payment to BDA under this TIF Zone will not exceed fifty-five million
four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00) and is not intended to cover
all of BDA’s costs incurred in connection with performing its obligations under this Agreement.
The parties hercto agree that the priority of payment within the Available Tax Increment Funds will
be to the City for payment of the City’s debt incurred and dedicated to the BDA’s development of
Public Improvements within the TIF Zone until such time as all such debt is no longer outstanding.

IV. TERM

4.1  The term of this Agreement shall commecnce on the Effective Date and end on the date which
is the carlier to occur of the following: (i) the date the BDA receives final payment for completing
the Project; (i) the date this Agreement is terminated as provided in Article X; or (iii) September 30,
2029, provided that all existing warranties on the Project shall survive termination of this
Agreement.
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V. DUTIES AND OBLIGATIONS OF BDA

5.1 Compliance with Laws and Ordinances. BDA shall comply with applicable provisions of
the 2004 TIF Guidelines, the City charter, the City Code, state and federal law, as they may be
amended from time to time.

5.2 Duty to Complete. Subject to Article VII, BDA agrees to complete, or cause to be
completed, the Public Improvements described in the Final Project Plan, Final Financing Plan and in
this Agreement. BDA agrees to provide, or causc to be provided, all materials, labor, and services
for completing the Project. BDA also agrees to obtain or cause to be obtained, all necessary permits
and approvals from the City and/or all other governmental agencics having jurisdiction over the
construction of the Public Improvements in the Zone Property.

53 Commencement of Construction. From the Effective Date of this Agreement forward,
BDA shall not commence any construction on any Phase of the Project until the plans and
specifications for that Phasc have been approved in writing by the appropriate department of the City
and all federal and state law requircments have been met.

5.4 Payment and Performance Bonds. BDA must ensure that its contractors deliver original
Chapter 2253 Performance and Payment Bonds and BDA must provide a copy of the Bonds to the
City prior to construction in order for the Public Improvements to be cligible for payment. BDA
agrees that Performance and Payment Bonds shall meet the minimum standards for these bonds set
by the City’s Risk Management Division. Failure to meet the City’s minimum standards for these
bonds prior to the commencement of construction will be considered a breach of contract. The
bonds shall name both the City and BDA as beneficiaries or obligees of the bonds. The payment and
performance bonds for cach Phase shall be in an amount sufficient to cover the entire contract cost
of the Public Improvements for that Phase.

BDA shall maintain and make available for inspection all original Payment and Performance Bonds
with copies to CIMS and the TIF Unit. CIMS shall determine whether the bonds meet the minimum
standards. Without limiting other material breaches, failure of BDA to ensure the compliance of its
contractor with this paragraph or Chapter 2253 of the Texas Government Code is a material breach
of this Agreement, and the City may exercise the full range of legal remedies available to the City,
including but not limited to: terminating the TIF Zone and/or excrcising its rights under Article X.

5.5  Supervision of Construction. BDA agrees to retain and exercise supervision over the
construction of all public and private improvements of the project, and cause the construction of all
project improvements to be performed, at a minimum, in accordance with federal, state and local
laws and ordinances, including, but not limited to the 2004 TIF Guidelines, the Final Project Plan,
the Final Financing Plan, the Unified Development Code, Universal Design, City Ordinance No.
71312, Chapter 2258 of the Texas Government Code, the City Codc, and the plans and specifications
approved by the Board and the appropriate department of the City. BDA also agrees to provide
reports of such construction and of compliance with such laws, ordinances, and contractual
requirements to the City and to the Board quarterly, or more often if requested by the City or the
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Board, using the form attached as Exhibit B, as it may be amended from time to timc. Without
limiting other material breaches, failure of BDA to comply with this paragraph is a material breach
of this Agreement, and the City may terminate the TIF Zone and exercise the full range of legal
remedies available to the City.

5.6 No Vesting of Rights. BDA agrces that the TIF program is a discretionary program and that
the City has no obligation to extend TIF to BDA. In exchange for receiving TIF, BDA agrees that it
has no vested rights under any regulations, ordinances or laws, and waives any claim to be exempt
from applicable provisions of the current and future City charter, City Code, City ordinances, and
City Unified Development Code, state or federal laws and rcgulations.

577  Payment of Applicable Fees. BDA shall be responsible for paying, or causing to be paid, to
the City and all other governmental agencies the cost of all applicable permit fees and licenses which
havc not been waived and are required for construction of the Project.

5.8 Delays. BDA agrees to commence and complete the Project in accordance with the
Construction Schedule. If completion of the Project is delayed by reason of war, civil commotion,
acts of God, inclement weather, governmental restrictions, regulations, fire or other casualty, court
injunction, necessary condemnation proceedings, interference by third parties, or any circumstances
reasonably beyond BDA’s control, then at the City’s reasonable discretion, the deadlines set forth in
the Construction Schedule may be extended by the period of each such delay. In the event that BDA
does not complete the Project substantially in accordance with the Construction Schedule, then the
parties, in accordance with Section 22.2 of this Agreement, may extend the deadlines set forth in the
Construction Schedule, but not past the expiration of the TIF Zone. If the parties cannot reach an
agreement on the extension of the Construction Schedule, or if BDA continucs to fail to complete
the Project in accordance with the revised Construction Schedule, then the City may exercise its
termination remedies under Article X of this Agrecment.

5.9  Litigation against the City. BDA acknowledges that it is awarc that the City’s policy on
litigation is that, cxcept to the extent prohibited by law, persons who are engaged in litigation related
to TIF or TIRZ or adversarial proceedings related to TIF or TIRZ against the City are ineligible to
obtain or continue the use of TIF as principals or participants for the duration of the litigation. A
principal or participant includes the TIF applicant, BDA, BDA’s contractors, affiliatcs, sponsors,
payroll employees, or relatives of the first degree of consanguinity. Accordingly, the City shall not
constder a project proposing the use of TIF, designate a TIRZ, enter into any TIF contracts or
agreements with, or authorize or make any TIF payments to persons engaged in litigation related to
TIF or TIRZ or adversarial proceedings related to TIF or TIRZ with the City. Ineligible persons
shall be excluded from partictpating as either participants or principals in all TIF projects during the
term of their hitigation. "Person” includes an individual, corporation, organization, government or
governmental subdivision or agency, business trust, estate, partnership, association, and any other
legal entity. This TIRZ may not be terminated for violations of this policy which occur more than
sixty (60) days prior to the execution of this Agreement.

5.10  Small, Minority or Women-owned Business Enterprises. With respect to Public
Improvements, BDA shall make a good faith effort to comply with the City’s policy regarding the
participation of busincss enterpriscs eligible as Small, Minority or Women-owned Business
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Enterprises in subcontracting any of the construction work required to be performed under the Final
Project Plan, Final Financing Plan or this Agreement. This policy is contained in City Ordinance
2007-04-12-0396 and its subsequent amendments. BDA shall require all its applicable contractors to
comply with City Ordinance 2007-04-12-0396 and its subsequent amendments or any other
ordinance adopted to repeal and replace City Ordinance 2007-04-12-0396. BDA must use the
language provided in Exhibit F, or any subsequent revision provided by the City, modified as
necessary, in its subcontracts for any construction or project management of work required to be
performed undcr the Final Project Plan, Final Financing Plan or this Agrcement.

5.11  Tree Ordinance. In accordancc with paragraphs 5.5 and 5.6 above, BDA shall comply and
shall cause its contractors and subcontractors to comply with the City Code provisions for tree
preservation, located in Chapter 35, Article IV of the City’s Unificd Development Code, as it may be
amended from time to time.

5.12 Duty to Maximize Tax Increment and Available Tax Increment Funds. BDA shall
render, or cause to be rendered, any and all residential buildings and commercial buildings to the
Bexar County Appraisal District before December 31 of each year of this Agrcement if the buildings
were completed prior to December 31 of that year.

Further, BDA shall contractually require any hospital development to maintain a taxablc entity status
for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued bonds,
notes, certificates of obligation, or other financial instruments to cover any Project Costs directly or
indirectly related to BDA’s Public Improvements in the TIF Zone under this Agreement. To
maximize both Tax Increment and Available Tax Increment Funds, BDA will attempt to
contractually require development by other devclopers, in the T1F Zone to maintain a taxable entity
status for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued debt
under this Agreement.

The City will notify BDA when it no longer intends to issue future bonds, notes, certificates of
obligation, or other financial instruments. Only after such notice from the City and the City's
retirement of all debt related to BDA’s Public Improvements, may BDA remove the contractual
requirement that a development maintain a taxable entity status for ad valorem tax purposcs.

5.13 Infrastructure Maintenance.

a. BDA shall, at its own cost and expense, maintain or cause to be maintained all Public
Improvements, until acceptance by the City as evidenced by written acceptancc required
by paragraph 1.11 and for one (1) year after Completion.

b. Upon acceptance of a street or drainage improvement for maintcnance by the City, BDA
or its contractor shall deliver to the City a one-year extended warranty bond, naming the
City as the obligee, in conformity with Chapter 35 of the City's Unified Development
Code. The cost of repair, replacement and maintenance for dcfects discovered during the
first year after Completion shall be paid by BDA, its contractor or the bond company and
shall not be paid out of the TIF Fund.
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c. After the expiration of the one (1) year extended warranty bond, the cost of the repair,
replacement and maintenance of the Public Infrastructure shall be the responsibility of the
City; and, the City shall be reimbursed from the Available Tax Increment Funds for those
costs 1t must incur, including, but not limited to: demolition, rcbuilding, engineering,
design, re-construction or any other cost necessitated by the failure without regard to fault
or degree of any Public Infrastructure which is discovered within the second (2“d) through
fifth (5") years after Completion of said infrastructure. Future issuance of City debt may
be hindered should the City have to divert Available Tax Increment Funds to make such
repair, or replacement, or perform such maintcnance.

d. It shall be no defense to the City’s reimbursement of itself out of the TIF Fund that the
City or its agents have inspected, acccpted or approved the Public Infrastructurc.
Approval or acceptance of Public Infrastructure is not a waiver of claims under this
subparagraph. The City may attempt multiple repairs on the same infrastructure and
reimburse itself for each attempt.

e. BDA, its agents, employees, and contractors will not interfere with rcasonable use of all
thc Public Improvements by the general public, except for drainage retention
improvements. In accordance with the Construction Schedule, BDA shall use its best
cfforts to dedicate (or grant a public easement) to the Public Improvements where
applicable to the appropriate public entity (as determined by the City), at no additional
cost or expense to the City or any other public entity within sixty (60) days after
Completion and acceptance of the improvements.

f. The requirements of this Agrecment cannot be waived or modified in any way by an
cngineer, cmployee or other official of the City or its subordinatc agency with
rcsponsibility for inspecting or certifying public infrastructure. The actions of a City
employee or agent do not work an estoppel against the City under this Agrecment or the
Unified Development Code.

5.14  Utility payments. BDA shall pay, or cause to be paid, monthly ratcs and charges for all
utilities (such as water, electricity, and sewer services) used by BDA in regard to the development of
the Zone Property for all areas owned by BDA during construction of the Project, and for so long as
BDA owns those arcas. Projects within the TIF Zone shall be subject to Section 35.501 et scq. of the
San Antonio City Code (impact fees) and BDA shall not be prohibited from applying for the benefits
of any impact fee credits allowed by that section.

5.15 Duty to Cooperate. BDA shall cooperate with the City and the Board in providing all
necessary information to the City and to the Board in order to assist the City and the Board in
determining BDA’s compliance with this Agreement.

5.16  Universal Design and Determination of Tax Increment Portion. BDA shall comply and
by contract shall cause contractors to comply with the City’s Universal Design Policy as required by
the City Code. The City and/or Board shall provide written notice to BDA of the noncompliance
with Universal Design Policies. BDA has ninety (90) days from date of notice to address and cure
noncompliance. If BDA fails to cure noncompliance issues within the ninety (90) day period, the
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City may, in its sole discretion, and without Board action exercise its rights in accordance with
Article X herem.

5.17 Quarterly Status and Compliance Reports. BDA shall submit to the City and the Board
written and signcd Project Status Reports (see paragraphs 1.22 and 5.5 above) containing all the
information requested, starting no later than thirty (30) days following the beginning of construction
of the Project, and on the 15th day of January, April, July and October thereafter throughout the
duration of the Project, on its construction progress and construction cxpcenses, and its compliance
with laws, ordinances, and contractual requirements. If Projcct Status Reports are not submitted on
the assigned dates as above, BDA undcrstands that no Available Tax Increment Funds will be paid
to BDA and the City may exercise its rights in accordance with Article X herein.

5.18 Duty to Comply. BDA shall comply and shall cause all contractors and subcontractors to
comply with the City of San Antonio Unified Development Code, as amended from time to time,
where applicable regarding the development of the Project.

5.19 Reconciliation. BDA will provide the City within ninety (90) days of the effective date of
the amended Agreement an accounting of the capital improvements undcrtaken by BDA with any
funds provided by the City or with funds to be reimbursed by certificates of obligation including
supporting documentation of the accounting, such as invoices.

520 Proceeds from Certificates of Obligation. The City, as explained fully in paragraph 3.3,
intends to issuc a series of certificates of obligation, the proceeds of which will be used by BDA to
make the planned Public lmprovements within the TIF Zone. Initially, the City will make available
ten million four hundred fifty-five thousand dollars ($10,455,000.00) in certificates of obligation of
which two million five hundred thousand dollars ($2,500,000.00) will not be rcimbursed via Tax
Increment while the debt service on the remaining seven million nine hundred fifty-five thousand
dollars (§7,955,000.00) will be reimbursed via Tax Incrcment. Work done on Public Improvements
by BDA with the proceeds of certificates of obligation will be overseen by the Director of CIMS or
his designee per this paragraph and its subparagraphs both for the initial ten million four hundred
fifty-five thousand dollar ($10,455,000.00) funding with certificates of obligation as well as all such
future funding with certificates of obligation. The total debt service on certificates of obligation
authorized under this Agreement together with any reimbursable administrative expenses will not
exceed fifty-five million four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00)

a. CIMS shall contact BDA as designated in paragraph 17.1 should it have any questions or
nced clarification. BDA shall convey any reports required under this paragraph to CIMS
at the following:

With a copy to:

City of San Antonio City of San Antonio

CIMS Center City, TIF Unit

P.O. Box 893366 P.O. Box 839966

San Antonio, Texas 78283-3966 San Antonio, Texas 78283-3966

FAX: (210)207-7196 FAX:(210) 207-5416

Email: anibal.gutierrez@sanantonio.gov Email: jonathan.lane(@sanantonio.gov
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b. Before the certificates of obligation proceeds are released to BDA, BDA shall submit to

CIMS a scope of work (the “CO Project”) describing the Public Improvements and their
construction schedule to be undertaken with the proceeds. BDA will also provide map(s)
depicting the location of the planned Public Improvements within the CO Project.

BDA shall provide to City their plans and specifications for any Public Improvements
included in the Final Project Plan and part of thc CO Project and such plans and
specifications shall be subject to the review and approval of CIMS. After approval by
City, BDA shall not make any substantial changes to the plans and specifications without
prior written approval of CIMS. City agrees to provide approvals within thirty (30) days
of receiving complete plans. The approvals given in this subparagraph do not relieve
BDA of the burden of obtaining all necessary governmental approvals, including those
provided by City through its rclevant development departments and relevant boards and
commissions, including the Historic and Design Review Commission, and the State of
Texas Commission on Environmental Quality (Article 9102).

. BDA or BDA's Chief Financial Officer, or his designee, shall obtain a City portal

account to access the Project Management Portal (“Portal”). BDA shall give CIMS and
the TIF Unit an acceptable project schedule in Primavera or MS Project. BDA will
update the schedule to reflect actual progress and provide it to CIMS and the TIF Unit by
the fifth day of the following month (i.e., July 5" for June update). An acceptable
schedule will include but not be limited to overall project phases and associated design,
advertisement and construction periods, significant design submittals and steps, major
construction phases, and any other tasks or milestones that would assist in understanding
the project.

BDA shall submit all tuture changes in the CO Project, including any design
enhancements, to the CIMS Director or his designee for review and approval to ensure
compatibility with the previously approved plans and specifications.

City shall have authority to inspect the CO Project throughout the construction process to
ensure compliance with the approved plans and specifications. BDA shall cause its
design professional to provide periodic certifications of construction certifying that
construction has been conducted in compliance with the approved plans and
specifications. BDA shall have submitted all said certification to the CIMS Director or
his designee at the completion of the said CO Project. City shall have the right to
withhold funding until such certifications are provided.

Beginning on January 31, 2010, and on each succeeding January 31 while BDA is
constructing or has commissioned construction of Public Infrastructure under this
Agreement, BDA shall provide to City an annual report detailing BDA’s compliance with
the City’s Small Business Economic Development Advocacy Program including a
description of BDA’s SBEDA Program and results of any scoring criteria generated
under City Ordinance 2007-04-12-0396, any subsequent ordinance, or BDA’'s own
program goals. City has the right to request supporting records to verify BDA’s actual
SBEDA achievement.
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. BDA shall cause any contracting and bidding for the CO Project to scparately identify

allowable costs to ensure full compliance with the limitations placed on City’s use of the
bond funds. In particular, BDA shall only expend City’s funds for the approved CO
Project.

Prior to any reimbursement or payment, City will have the right to inspect work
completed on the CO Project to cnsure conformance with the approved plans and
specifications and to review invoices and payments for compliance with this Agreement.

All BDA requests for reimbursement of a CO Projcct shall be submitted monthly through
the City’s Portal. BDA shall sign a Business Level Agreement and ensure that all of its
employees or representatives utilizing the Portal sign and comply with an Individual User
Agreement. Such requests for reimbursement shall be completed on the Portal and/or
utilizing forms and instructions approved by CIMS. Prior to the initial request for
reimbursement, BDA must submit a schedule of values for payment to be approved by
CIMS, which approval shall not be unreasonably withheld, conditioned, or delayed. Any
changes to the schedule of values once approved will be processed and approved as task
orders through the Portal.

City agrees to provide BDA written notice regarding any expenditure the City reasonably
determines to be outside the permissible parameters of this Agreement. Said notice will
provide BDA thirty (30) days from receipt of said notice to cure the deficiency or refund
to the City any sum of money paid by City to BDA and not spent by BDA strictly in
accordance with the terms of this Agreement or not supported by adcquate documentation
to fully justify the expenditure.

Unless City has questions concerning expenditure by BDA on a CO Project, City agrees
to provide payment to BDA within thirty (30) working days of receipt of completed
invoice as described above,

. Funds in the amount of up to four percent (4%) of the contract amount, four hundred

eighteen thousand two hundred dollars ($418,200.00) for the initial CO Project, may be
withheld by the City for City Project Administration Costs. Actual City Project
Administration Costs will be calculated using the most recent cost allocation plan and
indirect cost proposal for the CIMS. Currently the cost allocation plan is designed for
CIMS to recover costs from project work eftorts based on the actual time spent on the
project, plus markup of non-billable hours, plus the indirect cost rate. Actual City Project
Administration Costs will be charged in this manner to the project work effort on a
monthly basis until the 4% cap has been charged by the City. At the end of the CO
Project, any funds remaining in the work effort in excess of the 4% cap for City Project
Administration Costs will be provided to BDA if allowable expenses are submitted to the
City and the City has dctermined that it would be in its best interest to pay said expenses.
BDA may be reimburscd with Tax Increment for the City Project Administration Costs
that it incurs.
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n. Upon BDA’s preparation of a construction schedule and budget for the CO Project, BDA
shall submit said budget to City for approval of any costs to be paid from funds received
hereunder. Costs shall be considered allowable only if so approved in BDA’s
construction budget, or otherwise approved in advance by City in wnting, and incurred
dircctly and specifically in the performance of and in compliance with this Agreement
and with all City, state and federal laws; regulations and ordinances affecting BDA’s
operations hereunder. Only the costs for construction and design expenditures for the CO
Project shall be considered allowable. The following shall not be considered allowable
CO Project costs:

e Pcrsonnel costs, salaries or wages paid directly by BDA or other similarly affiliated
organization,

» Travel and travel-related expenscs,

Costs or fees for consultant and/or professional scrvices, except for those directly

related to the CO Project,

Costs or fees associated with attendance at meetings, seminars, or conferences,

Costs or fees associated with regular maintcnance and operation,

Fundraising,

Equipment and furnishings, unless part of BDA’s approved plans and specifications,

Advertising, except for bid solicitation, and

Political activities.

. ®» » & »

o. Written requests for prior approval shall be BDA’s responsibility and shall be made thirty
(30) days from date nceessary to permit a thorough review by City. Procurements and/or
purchases which must be approved pursuant to a CO Project shall be conducted entirely
in accordance with all applicable terms, provisions and requirements hereof.

5.21 Preconstruction Meeting, BDA shall also convene a pre-construction meeting to be held
with any contractors or subcontractors and to include the TIF Unit, CIMS, and Labor Compliance
Office of the City betfore proceeding with construction on any Phase. Onc purpose of the meeting is
to provide a review and explanation of the City reporting requirements under the Agreement.

5.22 Seeking Additional Capital Funding from the City. BDA acknowledges and agrees in
good faith to scek all other available funding sources, including applying for grants, before seeking
additional capital funding from the City through the City’s Capital Budget process during the life of
the TIF Zone. Upon request from BDA for additional capital funding, the City will review BDA’s
then current funding issues.

VL. DUTIES AND OBLIGATIONS OF CITY AND BOARD

6.1 No Bonds. Ncither the Board nor BDA shall sell or issue any bonds using TIF revenues to
pay or reimburse the BDA or any third party for any improvements to the Zone Property performed
under the Final Project Plan, Final Financing Plan or this Agreement.
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6.2 Pledge of Funds. Subject to the terms and conditions of this Agreement, termination of the
TIF Zone, and any reimbursement of the City under paragraph 5.13, the City and the Board hereby
pledge City debt incurred and dedicated to BDA’s development of Public Improvements within the
TIF Zone and/or Available Tax Increment Funds to BDA, up to the maximum total amount specified
in this Agreement, excluding those taxes collected after September 30, 2029.

6.3  Co-ordination of Board Meetings. The City and the Board hereby agree that all mectings
of the Board shall be coordinated through and facilitated by the TIF Unit, and that all notices for
meetings of the Board shall be timely received and posted by City staff, in accordance with Chapter
2, Article IX, of the City Code.

6.4  Collection Efforts. The Board shall use reasonable efforts to cause the City to levy and
collect its ad valorem taxes in the TIF Fund and to contribute its portion of the Available Tax
Increment Funds towards first repaying any necessary dcbt obligation of the City for debt dedicated
to BDA’s development of Public lmprovements within the TIF Zonc and then any Administrative
Costs before paying BDA for the construction of the Public Improvements required under the Final
Projcct Plan, Final Financing Plan and this Agreement.

6.5  Letter of Acceptance. The City and the Board shall use reasonable efforts to 1ssue, or cause
to be issued a letter of acceptance for items satisfactorily brought to Completion by BDA in
constructing this Project.

6.6  Payment Requests. The City and the Board hereby agree that all payment requests from
BDA not submitted via the Portal as described in paragraph 5.20(j) shall be initiated by the
submission of a CPPR form, attached hereto as Exhibit D. City payments to BDA for Public
Improvements within the TIF Zone may only be made given prior approval by the Board of a Phase
development plan under which such payments are authorized.

vll. COMPENSATION TO BDA

7.1 Obligation Accrues as Increment is Collected. The City’s obligation to contribute its Tax
Increment payments to the TIF Fund shall accrue as the City collects its Tax Increment. The City
agrees to deposit its Tax Increment payments in the TIF Fund on or before April 15 and September
15 (or the first business day thereafter) of each year.

7.2 CPPR Approval. BDA shall submit to the City a completed Contract Progress Payment
Request (hereinafter “CPPR™), as detailed in Exhibit D hereof. The CPPR shall be presented to the
Board for review and possiblc payment authorization only after the City review and approval, as
cvidenced by a written CPPR Approval issued by the City.

7.3  Maximum Compensation to BDA. Following the Board’s authorizations, BDA shall
receive, in accordance with the Final Financing Plan and the Final Project Plan, total payment for
Public Improvements including financing cost of a maximum of fifty-five million four hundred
sixty-four thousand twenty-seven dollars ($55,464,027.00), as full payment for designing and
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constructing the Public Improvements required under the Final Project Plan, Final Financing Plan
and this Agreement.

7.4  Processing of Payment Requests. Board-authorized payment from City debt proceeds shall
be made to BDA within thirty (30) days, if BDA is in compliance with laws, statutes, ordinances and
the requirements of this Agreement. Board-authorized rcimbursements of Available Tax Increment
Funds shall be made to BDA within thirty (30) days after deposit of a Tax Increment payment to the
TIF Fund, if BDA is in compliance with laws, statutes, ordinances and the requirements of this
Agreement.

7.5  Order or Priority of Payment. The parties agree that the City and the Board may use funds
in the TIF Fund to pay eligible expenditures in the following order or priority of payment: (i) to
rcpay any necessary debt obligation of the City for decbt dedicated to BDA’s development of Public
Improvements within the TIF Zone; (ii) to rcimburse eligible startup Administrative Costs incurred
by the City in an amount not to exceed seventy five thousand dollars ($75,000.00); (i) to pay all
other ongoing Administrative Costs to the City for administering the TIF Fund and/or the TIF Zone
as defined and limited in Section 1.3; (iv) to reimburse the City for costs of the repair, replacement,
and maintenance of Public Infrastructure and associated costs as described in this Agreement; (v) to
reimburse the City under any reclaim of funds pursuant to Article X; and (vi) to pay BDA for Public
Improvements, including financing costs, as provided in this Agrecment and 1n the Final Project Plan
to the extent that funds in the TIF Fund are available for this purpose and all outstanding certificates
of obligation issued for CO Projects are paid and are no longer outstanding. The foregoing
notwithstanding, no funds will be paid from the TIF Fund to any party of this Agreement for its
financial or legal services in any dispute arising under this Agreement.

7.6 Partial Payments. If TIF Funds do not exist in an amount sufficient to make payments in
full when the payments are due under this Agreement, partial payment shall be made in the order of
priority above, and the remainder shall be paid as TIF Funds become available. No fees, costs,
expenses or penalties shall be paid to any party on any late payment. However, if there arc
insufficient Available Tax Increment Funds to pay City’s debt incurred and dedicated to BDA’s
development of Public Improvements within the TIF Zone when due, then BDA is required to pay
the cost of debt due.

7.7  Payment of Debt Service on Certificates of Obligation Funded Improvements. City is
automatically authorized to make transfers in approximate equal monthly installments, from the TIF
Fund to the TIF Debt Service Fund as will be sufficient, together with any other funds on deposit
therein and available for such purpose, to pay the interest and/or principal and interest scheduled to
come due on all of the outstanding certificates of obligation utilized for CO Projects under the terms
of the Agreement.

7.8 Repayment of Invalid Payments. If any payment to BDA is held invalid, ineligible, illegal
or unenforceable under present or future federal, statc or local laws, including but not limited to the
charter, codes or ordinances of the City, then and in that event it is the intention of the parties hereto
that such invalid, incligible, illcgal or unenforceable payment shall be repaid in full by BDA to the
City for deposit in the TIF Fund for purposes of implementing the Public Improvements of the
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Project, and that the remainder of this Agreement shall be construed as if the nvalid, illegal or
unenforceable payment was never made.

VIII. INSURANCE

BDA will require that the Insurance requirements contained in this Article be included in all
its contracts or agreements for Public Improvements where BDA is secking payment under
this Agreement, unless specifically exempted in writing by the City.

8.1 Prior to the commencement of any work under this Agreement, BDA shall furnish copies of
all required endorsements and the original completed Certificate(s) of Insurance to the City’s TIF
Unit, which shall be clearly labeled “Brooks City Base TIRZ, Phase No. " in the description
of operations block of the certificate. The original certificate(s) shall be completed by an agent and
signed by a person authorized by that insurer to bind coverage on its behalf. The City will not accept
a Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or form
must have the agent’s original signature, including the signer’s company affiliation, title and phone
number, and be mailed, with copics of all applicable endorsements, dircctly from the insurer’s
authorized representative to the City at the address listed in paragraph 8.4. The City shall have no
duty to pay or perform under this Agreement until such certificate and cndorsements have been
received and approved by the City’s TIF Unit. No officer or employee, other than the City’s Risk
Manager, shall have authority to waive this requirement.

8.2  The City reserves the right to review the insurance rcquirements of this Article during the
cffective period of this Agreement and any extension or renewal hereof and to modify insurance
coverages and their limits when deemed necessary and prudent by the City’s Risk Manager based
upon changes in statutory law, court decisions, or circumstances surrounding this Agreement. In no
instance will the City allow modification whercupon the City may incur increased risk.

8.3  BDA’s financial integrity is of interest to the City, therefore, subject to BDA’s right to
maintain reasonable deductibles in such amounts as are approved by the City, BDA or BDA’s
subcontractor, shall obtain and maintain in full force and effect during the construction of all Public
Improvements required by the Final Project Plan and Final Financing Plan, and any extension
hereof, at BDA’s or BDA’s subcontractor’s sole expense, insurance coverage written on an
occurrence basis, by companies authorized and admitted to do business in the State of Texas and
with an A.M. Best’s rating of no less than A- (VII), in the following types and for an amount not less
than the amount listed:
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TYPE AMOUNTS

1. Workers' Compensation Statutory
2. Employers' Liability $500,000/$500,000/$500,000
3. Broad Form Commercial General For Bodily Injury and Property Damage of
Liability Insurance to include coverage for | $1,000,000 per occurrence;
the following:
$2,000,000 General Aggregate, or its
a. Premises operations equivalent in Umbrella or Excess Liability
*b. Independent Contractors Coverage

¢. Products/completed operations
d. Personal Injury
e. Contractual Liability

4. Business Automobile Liability Combined Single Limit for Bodily Injury
and Property Damage of $1,000,000 per
a. Owned/leased vehicles occurrence

b. Non-owned vehicles

¢. Hired Vehicles
5. Contractor’s Pollution Liability* $1,000,000 per occurrence
6. Builder’s Risk Policy* 100% of value of each Phase of Project
* if applicable

8.4  The City shall be entitled, upon request and without expense, to receive copies of the
policies, declaration page and all endorsements thereto as they apply to the limits required by the
City and may require the deletion, revision, or modification of particular policy terms, conditions,
limitations or exclusions (except where policy provisions are established by law or regulation
binding upon either of the partics thereto or the underwriter of any such policies). BDA and/or
BDA’s subcontractor shall be required to comply with any such requests and shall submit a copy of
the replacement certificate of insurance to the City at the addresses provided below within 10 days of
the requested change. BDA and/or BDA’s subcontractor shall pay any costs incurred resulting from
said changes.
with a copy to:

City of San Antonio City of San Antomo

Center City CIMS

TIF Unit P.O. Box 839966

P.O. Box 839966 San Antonio, Texas 78283-3966

San Antonio, Texas 78283-3966

8.5 BDA agrees that with respect to the above required insurance, all insurance policies are to
contain or be endorsed to contain the following provisions:

DA — Brooks City-Base Page 20 of 34
ACW
Amended lune 18, 2009



a. Name the City and their respective officers, officials, employees, volunteers, and
elected representatives as additional insureds by endorsement, as respects operations
and activities of, or on behalf of, the named insured performed under this Agreement,
with the exception of the workers”™ compensation and professional liability polices;

b. Provide for an endorsement that the “other insurance”™ clause shall not apply to the
City of San Antonio where the City is an additional insured shown on the policy;

¢. Workers’ compensation and employers™ liability policies will provide a waiver of
subrogation in favor of the City; and

d. Provide thirty (30) calendar days advance written notice directly to City at the same
address listed in paragraph 8.4 of any suspension, cancellation, non-renewal or
material change in coverage, and not less than ten (10) calendar days advance written
notice for nonpayment of premium.

8.6  Within five (5) calendar days of a suspension, cancellation or non-renewal of coverage, BDA
and/or BDA’s subcontractor shall provide a replacement Certificate of Insurance and applicable
endorsements to the City at the address listed in paragraph 8.4. City shall have the option to suspend
BDA’s performance should there be a lapse i coverage at any time during this Agreement. Failure
to provide and to maintain the required insurance shall constitute a material breach of this
Agreement.

8.7 In addition to any other remedies the City may have upon BDA’s and/or BDA’s
subcontractor’s failure to provide and maintain any insurance or policy endorsements to the extent
and within the time herein required, the City shall have the right to order BDA to stop work
hercunder, and/or withhold any payment(s) which become due to BDA hereunder until BDA and/or
BDA’s subcontractor demonstrates compliance with the requirements hereof.

8.8  Nothing herein contained shall be construed as limiting in any way the extent to which BDA
may bc hcld responsible for payments of damages to persons or property resulting from BDA’s or its
subcontractors’ performance of the work covered under this Agreement.

8.9 It is agreed that BDA's and/or BDA's subcontractor’s insurance shall be deemed primary
with respect to any insurance or self insurance carricd by the City of San Antonio for liability arising
out of operations under this Agreement.

8.10 It is understood and agreed that the insurance required is in addition to and scparate from any
other obligation containcd in this Agreement.

8.11 BDA agrees to obtain all insurance coverages with minimum limits of not less than those
limits delineated in paragraph 8.3 from each subcontractor to BDA and provide a Certificate of
Insurance and Endorsement that names BDA and the City as an additional insured.
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IX. WORKERS COMPENSATION INSURANCE COVERAGE

9.1  This Article is applicable only to construction of Public Improvements, the costs for which
BDA is secking payment from the City and the Board, and is not intended to apply to the private
improvements made by BDA.

5.2, Definitions:

a. Certificate of coverage ("ccrtificate”) - A copy of a certificate of insurance, a certificate
of authority to self-insure issucd by the commission, or a coverage agreement (TWCC-
81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation
insurance coverage for the person's or entity's employees providing services on the
Project for the duration of the project.

b. Duration of the project - includes the time from the beginning of the work on the Phasc of
the Project until the BDA's/contractor’s/person's work on the project has been completed
and accepted by the City.

c. Persons providing services on the Project ("subcontractor” m §406.096 of the Texas
Labor Code) - includes all persons or entities performing all or part of the services BDA
has undertaken to perform on the Project, regardless of whether that person contracted
directly with BDA and regardless of whether that person has employees. This includes,
without limitation, independent contractors, subcontractors, leasing companies, motor
carriers, owner-operators, cmployces of any such entity, or employees of any entity
which furnishes persons to provide services on the Project. "Services" include, without
limitation, providing, hauling, or delivering equipment or materials, or providing labor,
transportation, or other service related to the Project. "Services" does not include
activities unrelated to the Project, such as food/beverage vendors, office supply
deliveries, and delivery of portable toilets.

9.3 BDA shall provide coverage, based on proper reporting of classification codes and payroll
amounts and filing of any coverage agreements which meets the statutory requirements of Texas
Labor Code, Section 401.011(44) for all its employees providing services on the Project, for the
duration of the project.

9.4  BDA must provide a certificate of coverage to the City prior to being beginning construction
under this Agreement and prior to awarding any contract for construction of Public Improvements.

9.5  Tf the coverage period shown on BDA’s current certificate of coverage ends during the
duration of the project, BDA must, prior to the end of the coverage period, filc a new certificate of
coverage with the City showing that coverage has been extended.

9.6  BDA shall obtain from each person providing services on the Project, and shall provide to the
City:

DA - Brooks City-Base Page 22 of 34
ACW
Amended June 18, 2009



a. a certificate of coverage, prior to that person beginming work on the Project, so the City
will have on file certificates of coverage showing coverage for all persons providing
services on the Project; and

b. no later than seven days after receipt by BDA or BDA’s subcontractor, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of project.

9.7  BDA shall retain all required certificates of coverage for the duration of the project and for
one year thereafter.

9.8  BDA shall notify the City in writing by certified mail or personal dclivery, within 10 days
after BDA knew or should have known, of any change that materially affects the provision of
coverage of any person providing services on the Project.

9.9  BDA shall post on the Zone Property a notice, in the text, form and manner prescribed by the
Texas Workers' Compensation Commission, informing all persons providing services on the Project
that they are required to be covered, and stating how a person may verify coverage and report lack of
coverage.

9.10 BDA shall contractually require each person with whom it contracts to provide services on
the Project, to:

a. provide coverage, based on proper reporting of classification codes and payroll amounts
and filing of any coverage agrecments that meets the statutory requirements of Texas
Labor Code, Section 401.011(44) for all of its employees providing services on the
Project, for the duration of the project;

b. provide to BDA, prior to that person beginning work on the Project, a certificate of
coverage showing that coverage is being provided for all employees of the person
providing services on the Project, for the duration of the project;

c. provide BDA, prior to the end of the coverage period, a new certificate of coverage
showing extension of coverage, if the coverage period shown on the current certificate of
coverage ends during the duration of the project;

d. obtain from each other person with whom it contracts, and provide to BDA:

(1) a certificate of coverage, prior to the other person beginning work on the Project;
and

(2) a new certificate of coverage showing extension of covcrage, prior to the end of
the coverage period, if the coverage period shown on the current certificate of
coverage ends during the duration of the project;
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e. retain all required certificates of coverage on file for the duration of the projcct and for
one year thereafter;

f. notify the City in writing by certified mail or personal delivery, within 10 days after the
person knew or should have known, of any change that materially affects the provision of
coverage of any person providing services on the Project; and

g. contractually require each person with whom it contracts with, to perform as required by
subparagraphs a-g, the certificates of coverage to be provided to the person for whom
they are providing services.

9.11 By signing this Agreement or providing or causing to be provided a certificate of coverage,
BDA is representing to the City that all employees of BDA who will provide services on the Project
will be covercd by workers' compensation coverage for the duration of the project, that the coverage
will be based on proper reporting of classification codes and payroll amounts, and that all coverage
agreements will be filed with the appropriate insurance carrier or, in the case of a self-insurcd, with
the commission's Division of Sclf-Insurance Regulation. Providing false or misleading information
may subject BDA to administrative penaltics, criminal penalties, civil penalties, or other civil
actions.

9.12  BDA’s failure to comply with any of these provisions is a breach of contract by BDA which
entitles the City to declare the Agreement void if BDA does not remedy the breach within ten (10)
days after receipt of notice of breach from the City without necessity of the ninety (90) day cure
period as set forth in Article X.

X. DEFAULT AND TERMINATION

10.1  In the event that BDA or its contractors fail to commence construction of the Project, fail to
complete construction of the Project, or fail to perform any other obligation pursuant to the Final
Project Plan and Final Financing Plan, or any other term of this Agreement, the City and/or the
Board may declare a material breach and notify BDA by certified mail. The City or Board may
terminate this Agrcement if BDA does not take adequate steps to cure its failure within ninety (90)
calendar days after rcceiving written notice from the City and/or the Board requesting the failure be
cured. In the event of such default, and as one of the remedies of the City and/or the Board, BDA
shall return any payments under this Agreement for the construction of Public Improvements for any
Phase under development at the time of the default within ninety (90) calendar days after receiving
written notice from the City and/or the Board that BDA has defaulted on this Agrecement; EXCEPT
that no refund is due if BDA, with the City’s and the Board’s written consent, assigns its remaining
obligations undecr this Agrecment to a qualified party who timely completes BDA’s obligations
under this Agreement, pursuant to Article XVI (Assignment) herein.

10.2  After sending notice of failurc under paragraph 10.1 above, the City shall not distribute
Certificates of Obligation to BDA until the BDA’s default is cured. If the default is not cured, the
City may retain all undistributed Certificates of Obligation for distribution to the City. Likewise, the
City and Board shall not distribute TIF Funds to BDA until BDA’s default is secured. If the default
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1s not cured the City and the Board may retain all undistributed TIF Fund money for distribution to
the City.

10.3  Notwithstanding paragraph 10.1 above, in the event the Board and/or BDA fails to furnish
any documentation required in Article XIV (Examination of Records) herein within thirty (30) days
following the written request for same, then the Board and/or BDA shall be in default of this
Agreement.

XI. INDEMNIFICATION

11.1  BDA and the CITY acknowledge that they are political subdivisions of the State of
Texas and are subject to, and comply with the applicable provisions of the Texas Tort Claims
Act, as set out in the Texas Civil Practice and Remedies Code, § 101.001 et seq. and the
remedies authorized therein regarding claims or causes of action that may be asserted by third
parties for accident, injury or death.

11.2  No Joint Enterprise. There is no intention on the part of BDA or the CITY to create or
otherwise form a joint cnterprise under or pursuant to this Agreement. BDA and the CITY
are undertaking a governmental function or service. BDA is engaging in redevelopment of
base property and areas around the base property pursuant to Local Government Code
Chapter 379B. The CITY also is promoting redevelopment of the same area through creation
of the TIF Zone pursuant to the Act. BDA and the CITY do not have a pecuniary purpose, let
alone a common one. The purpose of this Agreement is to further the public good, not gain a
profit. BDA and the CITY do not have equal right of control. BDA has a superior right to
control the direction and management of the enterprise solely for liability purposes under this
Agreement and/or solely by virtue of its responsibility for the day-to-day management and
control of the premises.

11.3 BDA covenants and agrees to have each of its subcontractors FULLY INDEMNIFY
and HOLD HARMLESS, the CITY (and the elected officials, employees, officers, directors,
volunteers and representatives of the CITY) and the BOARD (and the officials, employees,
officers, directors, volunteers and representatives of the BOARD), individually or collectively,
from and against any and all defense costs, claims, liens, damages, judgments, losses, expenscs,
fees, fines, penalties, proceedings, actions, demands, causes of action, liability and suits of any
kind in law or in equity and nature, including but not limited to, personal or bodily injury,
death and property damage, made upon the CITY and/or BOARD directly or indirectly
arising out of, resulting from or related to BDA’S subcontractor’s activities under this
Agreement, including any acts or omissions of any agent, officer, director, representative,
employee, consultant or subcontractor of BDA’S subcontractor and their respective officers,
agents, employees, directors, and representatives while in the exercise or performance of the
rights or dutics under this Agreement.

The indemnity provided in the forgoing paragraph shall not apply to any liability resulting
from the sole negligence of the CITY (and the elected officials, employees, officers, directors,
volunteers and representatives of the CITY) or the BOARD (and the officials, cmployees,
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officers, directors, volunteers and representatives of the BOARD), in instances where such
negligence causes personal injury, death, or property damage, except to the extent provided
below.

IN THE EVENT BDA’S SUBCONTRACTOR AND CITY AND/OR THE BOARD ARE
FOUND JOINTLY LIJABLE BY A COURT OF COMPETENT JURISDICTION, LIABILITY
WILL BE APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF
THE STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL
IMMUNITY AVAIALBE TO THE CITY AND/OR THE BOARD UNDER TEXAS LAW
AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS,
FEDERAL, OR INTERNATIONAL LAW.

BDA shall advise the CITY and the BOARD in writing within 24 hours of any claim or
demand against the CITY, the BOARD, or BDA known to BDA related to or arising out of
BDA'’S subcontractor’s activities under this Agreement. BDA’s subcontractor shall see to the
investigation and defense of any such claim or demand against BDA’S subcontractor, the
CITY or the BOARD at BDA’S subcontractor’s sole cost until the CITY or the BOARD is
found to be negligent by a court of competent jurisdiction. The CITY and the BOARD shall
have the right, at their option and at their own expense, to participate in such defense without
relieving BDA’S subcontractor of any of its obligations under this paragraph.

The provisions of this INDEMNIFICATION are solely for the benefit of the parties hereto and
not intended to create or grant any rights, contractual or otherwise, to any other person or
entity.

XII.  SITE INSPECTION AND RIGHT OF ENTRY

12.1  BDA shall allow the City and/or the Board access to the Projcct property owned or controlled
by BDA for inspections during and upon completion of construction of the Project, and to
documents and records considcred necessary by the City and/or the Board to assess BDA’'s
compliance with this Agreement. BDA shall, in each contract with a builder or lot purchaser, retain
a right of entry into the properties and structures in favor of the City for the purpose of allowing the
Housing and Neighborhood Services Department employees and agents to conduct random non-
destructive walk-throughs and monitoring of the properties and structures.

XIII. RESPONSIBILITY OF THE PARTIES

13.1  As between the City, BDA, and the Board, BDA shall be solely responsible for compensation
payable to any employee, contractor, or subcontractor of BDA, and none of the BDA's employees,
contractors, or subcontractors will be deemed to be employees, contractors, or subcontractors of the
City or the Board as a result of the Agreement.
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13.2  To the extent permitted by Texas law, no director, officer, employee or agent of the City or
the Board shall be personally responsible for any liability arising under or growing out of this
Agreement.

X1V. EXAMINATION OF RECORDS

14.1  The City reserves the right to conduct, at its own expense, examinations, during regular
business hours and following notice to the Board and BDA of the books and records related to this
Agreement with the City (including such items as contracts, paper, corrcspondence, copies,
books, accounts, billings and other information related to the performance of the Board and/or
BDA’s services hereunder) no matter where the books and records are located. The City also
reserves the right to perform any and all additional audits relating to the Board’s and/or BDA's
services, provided that such audits are rclated to those services performed by the Board and/or BDA
for the City under this Agreement. These examinations shall be conducted at the offices maintained
by the Board and/or BDA.

142 All applicable records and accounts of the Board and/or BDA relating to this Agreement,
together with all supporting documentation, shall be made available in Bexar County, Texas by the
Board and/or BDA throughout the term of this Agrecement and for twelve (12) months after the
termination of this Agreement, and then transferred, upon City request, at no cost to the City, to the
City for retention. During this tiie, the City, at its own expense, may require that any or all of such
records and accounts be submitted for audit to the City or to a Certified Public Accountant selected
by the City within ten (10) days following written request for same.

14.3  Should the City discover crrors in internal controls or in record keeping associated with the
Project, the Board and/or BDA shall correct such discrepancics either upon discovery or within a
reasonable period of time, not to exceed sixty (60) days after discovery and notification by the City
to the Board and/or BDA of such discrepancies. The Board and/or BDA shall inform the City in
writing of the action taken to correct such audit discrepancies.

14.4 1f it 1s determmined as a result of such audit that the Board and/or BDA has overcharged the
City for the cost of the Public Improvements, then such overcharges shall be immediately returned to
the City and become due and payable with interest at the maximum legal rate under applicable law
from the date the City paid such overcharges. In addition, if the audit determined that there were
overcharges of more than two percent (2%) of the greater of the budget or payments to BDA for the
year in which the discrepancy occurred, then the City is entitled to a refund as a result of such
overcharges and BDA shall pay the cost of such audit.

XV. NON-WAIVER

15.1 No course of dealing on the part of the City, the Board or BDA nor any failure or delay by
the City, the Board or BDA in exercising any right, power or privilege under this Agreement shall
operate as a waiver of any right, power or privilcge owing under this Agreement.
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XVI. ASSIGNMENT

16.1  All covenants and agreements contained herein by the City and/or the Board shall bind their
successors and assigns and shall inure to the benefit of BDA and their successors and assigns.

16.2  The City and/or the Board may assign their rights and obligations under this Agreement to
any governmental entity the City crcatcs without prior consent of BDA. 1f the City and/or the Board
assign their rights and obligations under this Agreement then the City and/or the Board shall send
BDA written notice of such assignment within fifteen (15) days of such assignment.

16.3 BDA may sell or transfer its rights and obligations under this Agreement only with the
approval of the Board and the written consent of the City, as evidenced by an ordinance passcd and
approved by the City Council, when a qualified purchaser or assignee specifically agrees to assume
all of the obligations of BDA under this Agreement. This restriction on BDA’s rights to sell or
transfer is subject to the right to assign as provided in paragraph 16.6 below.

16.4  Any work or services contracted herein shall only be by written contract or agreement and,
unless the City grants specific waiver in writing, shall be subjcct by its terms, insofar as any
obligation of the City is concerned, to each and every provision of this Agreement. Compliance by
BDA’s subcontractors with this Agreement shall be the responsibility of BDA. Copies of those
written contracts must be submitted with the CPPR in order to be considered eligible Project Costs.

16.5 The City shall in no event be obligated to any third party, including any contractor,
subcontractor or consultant of BDA, for performance of work or services under this Agreement
except as set forth in paragraph 16.7 of the Agreement.

16.6  Any restrictions herein on the transfer or assignment of BDA's interest in this Agreement
shall not apply to and shall not prevent the assignment of this Agrecment to a lending institution or
other provider of capital in order to obtain financing for the Project. [n no event, however, shall the
City be obligated in any way to the aforementioned financial institution or other provider of capital.

16.7 Each transfer or assignment to which there has been consent, pursuant to paragraph 16.3
above, shall be by instrument in writing, in form reasonably satisfactory to the City, and shall be
executed by the transferee or assignee who shall agree in writing for the benefit of the City and the
Board to be bound by and to perform the terms, covenants and conditions of this Agreement. Four
(4) executed copies of such written instrument shall be delivered to the City. Failure to first obtain,
in writing, the City’s consent, or failure to comply with the provisions herein contained shall operate
to prevent any such transfer or assignment from becoming effective.

16.8 In the event the City approves the assignment or transfer of this Agreement, as provided in
paragraph 16.6 above, BDA shall be released from such duties and obligations.

16.9  Except as set forth in paragraph 16.3, the receipt by the City of services from an assignee of
BDA shall not be deemed a waiver of the covenant in this Agrcement against assignment or an
acceptance of the assignee or a release of BDA from further observance or performance by BDA of
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the covenants contained in this Agreement. No provision of this Agreement shall be decmed waived
by the City unless such waiver is in writing, and approved by the City Council of the City in the
form of a duly passed ordinance.

XVH. NOTICE
17.1  Any notice sent under this Agreement shall be written and mailed with sufficient postage,

sent by certified mail, return receipt requested, documented facsimile or delivered personally to an
officer of the receiving party at the following addresses:

CITY BOARD

City of San Antonio Board of Directors, Tax Increment

City Manager’s Office Reinvestment Zone Number Sixteen

P.O. Box 893366 City of San Antonio, Texas

San Antonio, Texas 78283-3966 C/0 Housing and Neighborhood Services Dept.
FAX: (210) 207-7032 ATTN: David D. Garza, Dircctor

City of San Antonio

1400 S. Flores

San Antonio, Texas 78204
FAX: (210) 207-7914

BROOKS DEVELOPMENT AUTHORITY

Mr. Bart Sanchez

Chief Financial Officer,

Brooks Development Authority,
1 B.D.A. Crossing, Suite 100
San Antonio, Texas 78235
FAX: (210) 678-3339

17.2  Each party may change its address by written notice in accordance with this Article. Any
communication delivered by facsimile transmission shall be deemed delivered when receipt of such
transmission 1s received if such receipt is during normal business hours or the next business day if
such receipt is after normal business hours. Any communication so delivered in person shall be
deemed received when receipted for by or actually received by an officer of the party to whom the
communication is properly addressed. All notices, requests or consents under this Agreement shall
be (a) in writing, (b) delivered to a principal officer or managing entity of the recipient in person, by
courier or mail or by facsimile, telegram, telex, cablegram or similar transmission, and (c) effective
only upon actual receipt by such person’s business office during normal business hours. If received
after normal business hours, the notice shall be considered rccecived on the next business day after
such delivery. Whenever any notice is requircd to be given by applicable law or this Agreement, a
written waiver thereof, signed by the person entitled to notice, whether before or after the time stated
therein, shall be deemed equivalent to the giving of such notice. Each party shall have the right from
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time to time and at any time to change its address by giving at least fificen (15) days written notice
to the other party.

XVIII. CONFLICT OF INTEREST

18.1 The Board and BDA each acknowledges that it is informed that the Charter of the City and
its Ethics Code prohibit a City officer or employee, as those terms are defined in Section 2-52 of the
Ethics Code, from having a financial interest in any contract with the City or any City agency such
as City owned utilities. An officer or employee has a “prohibited financial interest” in a contract
with the City or in the sale to the City of land, materials, supplies or service, if any of the following
individual(s) or entities is a party to the contract or sale; a City officer or employee; his parent, child
or spouse; a business entity in which the officer or employee, or his parent, child or spousc owns ten
(10) percent or more of the voting stock or shares of the business entity, or ten (10} percent or more
of the fair market value of the business entity; a business entity in which any individual or entity
above listed 1s a subcontractor on a City contract, a partner or a parent or subsidiary business entity.

18.2 In accordance with Section 311.0091(h)(1) of the Act, and pursuant to the subsection above,
the Board and BDA each warrants and certifies, and this Agreement is made in reliance thereon, that
it, its oftficers, employees and agents ar¢ neither officers nor employees of the City. The Board and
BDA each further warrants and certifies that each member of the Board and that BDA has tendered
to the City a Discretionary Contracts Disclosure Statement, provided as Exhibit E, in compliance
with the City’s Ethics Code.

XIX. INDEPENDENT CONTRACTORS

19.1 It is expressly understood and agreed by all parties hereto that in performing their services
hereunder, the Board and BDA at no time shall be acting as agents of the City and that all
consultants or contractors engaged by the Board and/or BDA respectively shall be independent
contractors of the Board and/or BDA. Thc parties hereto understand and agree that the City shall not
be liable for any claims that may be asserted by any third party occurring in connection with services
performed by the Board and/or BDA respectively, under this Agreement unless any such claims are
due to the fault of the City.

19.2  The parties hereto further understand and agree that no party has authority to bind the others
or to hold out to third parties that it has the authority to bind the others.

XX. TAXES, LICENSES AND PERMITS

20.1  To the extent required by law, BDA shall pay, on or before their respective due dates, to the
appropriate collecting authority all federal, state, and local taxes and fees which are now or may
hereafter be levied upon the Zone Property or upon BDA or upon the business conducted on the
Zone Property or upon any of BDA’s property used in connection therewith, including employment
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taxes; and BDA shall maintain in current status all federal, state, and local licenses and permits
required for the operation of the business conducted by BDA.

20.2  BDA shall include in the CPPR submission evidence of payment or exemption of the taxes
and fees above.

XXI. PREVAILING WAGES

21.1  The TIF program is a discretionary program, and the Board and BDA are each hereby
advised that it 1s the policy of the City that the requirements of Chapter 2258 of the Texas
Government Codc, cntitled “Prevailing Wage Rates,” shall apply to TIF Development Agreements.
In accordance with the provisions of Chapter 2258 and Ordinance No. 71312, a schedule of the
general prevailing rate of per diem wages in this locality for each craft or type of workman needed to
perform this Agreement 1s included as Exhibit C, and made a part of this Agreement. BDA is
required, and shall require its subcontractors to comply with each updated schedule of the general
prevailing rates in effect at the time the BDA calls for bids for construction of a given Phase. BDA
is further required to cause the latest prevailing wage determination decision to be included in bids
and contracts with BDA’s general contractor and all subcontractors for construction of each Phase.
BDA shall forfeit as a penalty to the City sixty dollars ($60.00) for each laborer, workman, or
mechanic employed, for each calendar day, or portion thereof, that such laborer, workman or
mechanic is paid less that the said stipulated rates for any work done under said contract, by BDA or
any subcontractor under BDA. The establishment of prevailing wage rates in accordance with
Chapter 2258, Tcexas Government Code shall not be construed to relieve BDA from its obligation
under any Federal or State Law regarding the wages to bc paid to or hours worked by laborers,
workmen or mechanics insofar as applicable to the work to be performed under this Agreement.
BDA shall convene a pre-construction meeting to be held with any contractors and invite the Labor
Compliance Office of the City to said meeting before procceding with construction on any Phasc.

XXIL. CHANGES AND AMENDMENTS

22.1  Except when the terms of this Agreement expressly provide otherwise, any alterations,
additions, or deletions to the terms hereof shall be by amendment in writing executed by the City,
thc Board and BDA and evidenced by passage of a subscquent City ordinance, as to the City’s
approval,

22.2  Notwithstanding thc above, the phasing of the Construction Schedule may be amended by
approval of the Board and the City, as evidenced by an agreement in writing between the Board and
the Director of thc Department of the City responsible for the management of the TIF Program, as
long as the overall Final Project Plan and Final Financing Plans arc not materially changed by such
amendment. In the event an amendment to the phasing of the Construction Schedule will result in a
material change to the overall Final Project Plan or Final Financing Plan, then such amendment shall
comply with the requirements of paragraph 22.1, above. No change under this section may result in
an increase in the maximum contribution of the City. BDA may rely on the determination of the
Director of the Department of the City responsible for the management of the TIF Programs whether
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a change in the phasing of the Construction Schedule would result in a material change to the overall
Final Project Plan and Final Financing Plans.

22.3 1t is understood and agreed by the parties hereto that changes in local, state and federal rules,
regulations or laws applicable to the Board’s and BDA’s services hereunder may occur during the
term of this Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the effective
date of the rule, regulation or law.

XXHI. SEVERABILITY

23.1  1f any clause or provision of this Agreement is held invalid, illegal or unenforceable under
present or future federal, state or local laws, including but not limited to the charter, code, or
ordinanccs of the City, then and in that event it is the intent of the parties hereto that such invalidity,
illegality or unenforceability shall not affect any other clause or provision hercof and that the
remainder of this Agreement shall be construed as if such mvalid, illegal or unenforceable clause or
provision was never contained herein. 1t is also the intent of the parties hereto that in lieu of each
clause or provision of this Agreement that is invalid, illegal, or uncnforceable, there be added as a
part of this Agreement a clausc or provision as similar in terms to such invalid, illegal or
unenforceable clausc or provision as may be possible, legal, valid and enforceable.

XXIV. LITIGATION EXPENSES

24.1 Under no circumstances will the Available Tax Increment Funds rcceived under this
Agreement be used, either directly or indirectly, to pay costs or attorney fees incurred in any
adversarial procceding regarding this Agreement against the City or any other public entity.

242 Durning the term of this Agreement, if the Board and/or BDA files and/or pursues an
adversarial procceding against the City regarding this Agreement without first engaging in good
faith mediation of the dispute, then, at the City’s option, all access to the funding provided for
hereunder may be deposited with a mutually acceptable escrow agent that will deposit such funds in
an interest bearing account.

24.3  The Board and/or BDA, at the City’s option, could be incligible for consideration to receive
any future funding while any adversarial proceedings regarding this Agreement against the City
remains unresolved if it was initiated without first engaging in good faith mediation of the dispute.

24.4  For purposes of this Article, “adversarial proceedings” include any cause of action regarding
this Agreement filed by the Board and/or BDA against the City in any state or federal court, as well
as any state or federal administrative hearing, but does not include Alternate Dispute Resolution
proceedings, including arbitration.
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XXV. LEGAL AUTHORITY

25.1 Each person executing this Agreement on behalf of the City, the Board or BDA, represents,
warrants, assures and guarantees that he has have full legal authority to (i) execute this Agreement
on behalf of the City, the Board and/or BDA, respectively and (ii) to bind the City, the Board and/or
BDA to all of the terms, conditions, provisions and obligations herein contained.

XXV1. VENUE AND GOVERNING LAW
26.1  This Contract shall be governed by the laws of the State of Texas.

26.2  Venue and jurisdiction arising under or in connection with this Contract shall lie exclusively
in Bexar County, Texas.

Any legal action or proceeding brought or maintained, directly or indirectly, as a result of this
Agreement shall be heard and determined in Bexar County, Texas.

XXVII. PARTIES’ REPRESENTATIONS

27.1 This Agreement has been jointly ncgotiated by the City, the Board and BDA and shall not be
construed against a party because that party may have primarily assumed responsibility for thc
drafting of this Agreement.

XXVIH. CAPTIONS

28.1  All captions used herein are only for the convenience of reference and shall not be construed
to have any effect or meaning as to the agreement between the parties hercto.

XXIX. ENTIRE AGREEMENT

29.1  This wrtten Agreement embodies the final and entire agreement between the parties hereto
and may not be contradicted by cvidence of prior, contemporaneous, or subsequent oral agreements
of the parties.

29.2  The Exhibits attached to this Agreement are incorporated herein and shall be considered a
part of this Agrecement for the purposes stated herein, except that if there is a conflict between an
Exhibit and a provision of this Agreement, the provision of this Agreement shall prevail over the
Exhibit.

IN WITNESS THEREOF, the parties hereto have caused this instrument to be signed on the date of
the each signature below. In accordance with Section 1.15 above, this Agreement will become
cffective on the date of the last signature:

DA — Brooks City-Base Page 33 of 34

AUW

Amended June 18, 2009



CITY OF SAN ANTONIO

SHERYL SCULLEY
City Manager

City of San Antonio
Date:

BOARD OF DIRECTORS,

TAX INCREMENT REINVESTMENT
ZONE NUMBER SIXTEEN,

CITY OF SAN ANTONIO, TEXAS

Name:
Title: Presiding Officer, Board of Directors
Address:

Date:

Approved as form:

BROOKS DEVELOPMENT AUTHORITY

City Attorney

Date:
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BROOKS DEVELOPMENT AUTHORITY,
a Defense Base Development Authority

By: Donald E. Jakeway, President and CEO
Date:

CITY CLERK

Leticia M. Vacek
City Clerk
Date:
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EXHIBIT A

Construction Schedule
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EXHIBIT B

Project Status Report
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EXHIBIT C

Prevailing Wage Rates
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EXHIBIT D

Form and Requirements of Contract Progress Payment Request
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EXHIBITE

City of San Antonio’s Discretionary Contracts Disclosure Form
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EXHIBIT F

SBEDA Contract Provisions
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DEVELOPMENT AGREEMENT WITH THE CITY OF SAN ANTONIO, TEXAS
BROOKS DEVELOPMENT AUTHORITY, and
THE BOARD OF DIRECTORS OF REINVESTMENT ZONE NUMBER SIXTEEN,
CITY OF SAN ANTONIO, TEXAS
As Amended 6/18/2009

This Development Agreement (“Agreement”), pursuant to Ordinance No. 2008-05-08-0357, passed
and approved on the 8™ day of May, 2008, and subsequﬁntly amended pursuant to Ordinance No.
2009-06-18-___,passed and approved on the 18® day of June, 2009 is entered into by and between
the City of San Antonio, a Texas municipal corporation in Bexar County, Texas (“the City™); Brooks
Development Authority, a Defense Base Development Authority, created under Chapter 379B of the
Texas Local Govemnment Code (“BDA”); and the Board of Directors for Reinvestment Zone
Number Sixteen, City of San Antonio, Texas, a tax increment reinvestment zone (the “Board™).

BACKGROUND:

WHEREAS, the City recognizes the importance of its continued role in economic development,
community development, planning and urban design; and

WHEREAS, the City was instrumental in establishing the legislation to allow the creation of a
Defense Base Development Authority; and

WHEREAS, on September 27, 2001, City Council created the Brooks Development Authority
(“BDA™), by passing Resolution 2001-36-39, for the purposes of accepting title to 1,300 acres of real
property of the former Brooks Air Force Base and engaging in the redevelopment of the installation
to transition it into a business and technology park; and

WHEREAS, by Ordinance Number 100073, dated December 9, 2004, pursuant to the Tax
Increment Financing Act, Chapter 311 of the Texas Tax Code (as amended, hereinafter called the
“Act”), the City created Reinvestment Zone Number Sixteen, City of San Antonio, Texas (“TIF
Zone”) in accordance with the Act, to promote development and redevelopment of the Zone
Property through the use of tax increment financing, in which development and redevelopment
would not otherwise occur solely through private investment in the reasonably foreseeable future,
and established a Board of Directors for the TIF Zone; and

WHEREAS, this City-initiated TIF Zone was designed to leverage ongoing area development in
support of a special joint project between the U.S. Air Force and the City to successfully convert and
redevelop the former Brooks Air Force Base; and

WHEREAS, the City has contributed $10;’736,000 to BDA for capital improvements, via such
ordinances as No. 2007-01-18-0082 and No. 2008~02-14-0113, and has generally supported BDA
through City funds o cover certain operating expenses of BDA; and

WHEREAS, the Act authorizes the expenditure of funds derived within a reinvestment zone,
whether from bond proceeds or other funds, for the payment of expenditures made or estimated to be
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made and monetary obligations incurred or estimated to be incurred by a municipality establishing a
reinvestment zone, for costs of public works or public improvements in the reinvestment zone, plus
other costs incidental to those expenditures and obligations, consistent with the Final Project Plan of
the reinvestment zone, which expenditures and monetary obligations constitute project costs, as
defined in Section 311.002 (1) of the Act (“Project Costs™); and

WHEREAS, in accordance with the Act, the City created the Board and authorized the Board to
exercise all the rights, powers, and duties as provided to such boards under the Act or by action of
the City Council; and

WHEREAS, on the 2™ day of May, 2008, the Board adopted and approved a Final Project Plan, a
Final Financing Plan, and an Agreement providing for development of the Zone Property; and ~

"WHEREAS the City approved the Final PI‘OJ ect Plan and Final Financing Plan for the TIF Zone by
Ordinance Number 2008-05-08-0367 on the 8™ day of May, 2008 and authorized the City Manager
of the City of San Antonio or het designated representative to execute the original Agreement on
behalf of the City, and to bind the City to the terms and conditions of this Agreement; and

WHEREAS, the City wishes to issue further Certificates of Obligation, the proceeds of which will
be used by BDA to fund Public Infrastructure within the TIF Zone, some of which will be
reimbursed by Tax Increment; and

WHEREAS, the City, BDA, and the Board need to clarify the additional responsibilities arising
with the use of the Certificates of Obligation proceeds for the subsequent development of Public
Improvements through an amendment of the original Agreement; and

WHEREAS, pursuant to the Act (as amended) and City of San Antonio Ordinance Number 100073,
dated December 9, 2004, the Board has authority to enter into agreements that the Board considers
necessary or convenient to implement the Final Project Plan and Final Financing Plan and to achieve
the purposes of developing the Zone Property within the scope of those plans; and

WHEREAS, on the 5 day of June, 2009, the Board adopted and approved an amended Agreement
and the BDA approved the amended Agreement on the 9™ day of June, 2009; and ,

WHEREAS, the City approved the amended Agreement by Ordinance Number 2009-06-18-_

on the 18™ day of June, 2009 and authorized the City Manager of the City of San Antonio or her

designated representative to execute the amended Agreement on behalf of the City, and to bind the
_City to the terms and conditions of the amended Agreement; and '

WHEREAS, pursuant to said authority above, the Board, the City and BDA each hereby enters into
a binding agreement with the others to develop and/or redevelop the Zone Property as specified in
the Proposal, Final Project Plan, Final Financing Plan and this amended Agreement; and

NOW, THEREFORE, in consideration of the mutual promises, covenants, obligations, and benefits
contained in this amended Agreement, the City, the Board, and BDA hereby agree as follows:
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I. DEFINITIONS
1.1 The “City,” the “Board” and “BDA” shall have the meanings specified above.

1.2 “Act” means the Tax Increment Financing Act, Texas Tax Code Chapter 311, as it may be
amended from time to time,

1.3  “Administrative Costs” means reasonable costs directly incurred by the City related to its
agreement to participate in the development of the TIF Zone, as described in this Agreement. These
costs include, but are not limited to, reasonable costs and expenses for legal review and financial
analysis related to the TIF Zone incurred prior to entering into this Agreement, as well as any such
costs and expenses incurred after this Agreemenmt becomes effective. The initial startup
Administrative Costs for the City are seventy-five thousand dollars ($75,000.00). The Parties also
agree that the ongoing annual Administrative Costs during the life of the TIF Zone is limited to
$15,000.00 per fiscal year. The total Administrative Costs to be paid out of the TIF Fund are capped
at four hundred twenty thousand dollars ($420,000.00) for the life of the TIF Zone.

1.4 “Agreément” means this document by and among the City, the Board and BDA, which may
be amended from time to time.

1.5  *“Available Tax Increment Funds” means the Tax Increment contributed by the City to the
fund established and maintained by the City for the purpose of implementing the projects of the TIF
Zone less the City’s Administrative Costs and any debt obligation of the City for debt dedicated to
BDA’s development of Public Improvements within the TIF Zone.

1.6  “BDA” means Brooks Development Authority.

1.7 “CIMS” means the City’s Capital Improvements Management Services Department or any
subsequent City department that will oversee the City’s capital improvement projects.

1.8  “City Manager” means the City Manager of the City or her designee.
1.9  “City Code” means the City Code of the City of San Antonio, as amended.

1.10  “City Project Administration Costs” means the funds in the amount of up to 4% of the
contract amount that may be withheld by the City to recoup its project management costs in
overseeing the proper construction of Public Improvements with the proceeds of Certificates of
Obligation. For example, the initial issuance of ten million four hundred fifty-five thousand dollars -
(810,455,000.00) in Certificates of Obligation for use by BDA would allow the City to recover up to .
four hundred eighteen thousand two hundred dollars ($418,200.00) for its actual project management
costs.

1.11  “Completion” means construction of a Public Improvement in the TIF Zone in accordance .
with the engineer’s design, Final Project Plan, Final Financing Plan and this Agreement. In order for
a Public Improvement to have achieved a state of “Completion”, the improvement must:
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a. be inspected by a design engineer, and be the subject of a certification letter from the
design engineer, sealed with the engineer’s professional seal, certifying that the Public
Improvements were designed in such a mammer as to endure without need for
maintenance, repair or replacement for five (5) years, taking into consideration the site
and traffic conditions, present and future, at or near the improvements, and certifying that
the Public Improvements were constructed according to the specifications required by the
engineer’s design for each imnprovement; and

b. be approved by the City as evidenced by a letter of acceptance issued by an authorized
official of the City; and

c. for streets and drainage improvements only, be or have been subject to the onc-flear
extended warranty bond required by Chapter 35 of the City’s Unified Development Code.

1,12 “Construction Schedule” means the timetable for constructing the improvements specified in
the Final Project Plan, Final Financing Plan and this Agreemenf, which timetable is more
particularly set forth in Exhibit A, attached hereto and incorporated herein for all purposes and
which timetable may be amended from time to time pursuant to the provisions of this Agreement.

1.13  “Contract Progress Payment Request” (“CPPR”) means a request, prepared in accordance
with the requirements of Exhibit D, attached hereto and incorporated herein for all purposes, for
payment due BDA for work in accordance with the Public Improvements in the Final Project Plan
and the timeline detailed in Exhibit A, Construction Schedule. The CPPR shall also reflect all
waivers granted through the Incentive Scorecard System.

1.14 “CPPR Approval” means a written acknowledgment from the City to BDA that the Contract
Progress Payment Request was completed and submitted correctly, and that the Contract Progress
Payment Request is ready for presentation to the Board for approval and consideration for payment
to BDA. '

1.15 “Effective Date” means the date that the last party signs this Agreement.

1.16 *“Final Financing Plan” means the final Reinvestment Zone Financing Plan as defined in the
Act, as approved and as may be amended from time to time by the Board and the City Council,
which Plan is hereby incorporated into this document by reference for all purposes, as if set out in its
entirety.

1.17 “Final Project Plan” means the final Project Plan as defined in the Act, as approved and as
may be amended from time to time by the Board and the City Council, which Plan is hereby .
incorporated by reference into this document as if set out in its entirety, for all purposes.

1.18  “Guidelines” means the 2004 Tax Increment Financing (TIF) and Reinvestment Zone
Guidelines and Criteria as passed and approved by the City Council of the City of San Antonio.
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1.19 “Phase” means a portion of the Project that is being constructed.by BDA, normally being a
set number of units constructed or acres of the Zone Property being developed during a specific
period.

120 “Project” has the meaning specified in paragraph 3.1 of this Agreement, and as more
specifically detailed in the Final Project Plan and Final Financing Plan as (either or both) may be
amended from time to time.

1.21  “Project Costs™ has the meaning provided by Section 311.002(1) of the Act.

1.22  “Project Status Report” means a report, prepared and submitted by BDA in accordance with
- the requirements of paragraph 5.5, paragraph 5.17, and Exhibit B attached hereto and incorporated
herein for all purposes, which report provides quarterly updates of Project construction and
compliance with laws, ordinances, and contractual requirements.

1.23  “Public Improvements” include those improvements that provide a public benefit and that
are listed in the Final Project Plan and the Final Financing Plan. When an improvement has both
private and public benefits, only that portion which is dedicated to the public may be paid to BDA,
such as, but not limited to, grading and environmental studies.

1.24  “Public Infrastructure” includes any infrastructure owned and maintained by a public entity
including but not limited to streets, street landscaping, utilities, drainage, street light, street signs etc.

1.25 “Tax Increment” has the meaning assigned by Section 311.012 of the Texas Tax Code, and
applies only to taxable real property within the TIF Zone.

1.26 “TIF” means Tax Increment Financing.

1.27 “TIF Fund” means the tax increment fund created by the City for the deposit of Tax
Increments for the TIF Zone, entitled “Reinvestment Zone Number Sixteen, City of San Antonio,
Texas Tax Increment Fund.”

1.28 “TIF Unit” means the employces of the City’s Housing and nghbc:rhood Services
Department responsible for the management of the City’s TIF Program.

1.29 “TIF Zone” means Tax Increment Reinvestment Zone Number Sixteen, City of San Antonio,
Texas.

130 “Zone Property” means the contiguous geographic area of the City that is included in the
boundaries of the TIF Zone, which are more particularly described in the Final Project and Financing
Plans.

Singular and Plural: Words used herein in the singular, where fhe context so permits, also include
the plural and vice versa, unless otherwise specified.
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Gender: The gender of the wording throughout this Agreement shall always be interpreted to mean
either sex or neutral.

II. REPRESENTATIONS

2.1 Financial Instruments, The City, the Board and BDA represent that they understand and
agree that the City may issue bonds, notes, certificates of obligation, or other financial instruments to
cover any Project Costs directly or indirectly related to BDA’s improvements in the TIF Zone under
this Agreement. BDA and the Board will not be parties to the City’s bonds, notes, certificates of
obligation, or other financial instruments; however, TIF revenues will be used to cover any and all
costs related to bonds, notes, certificates of obligation, or other financial instruments as necessary.

The City will annually review the status of the TIF Fund, anticipated Tax Increment to be collected,

and the Public Improvements to be constructed in the near term and may issue bonds, notes,

certificates of obligation, or other financial instruments as necessary. Any issuance by the City of
bonds, notes, certificates of obligation, or other financial instruments does not require amendment of
the Final Financing Plan as long as the maximum total contribution by the City does not exceed
fifty-five million four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00).

2.2 City’s Authority. The City represents to BDA that as of the Effective Date the City is a
home rule municipality located in Bexar County, Texas, and has authority to carry out the
obligations contemplated by this Agreement.

2.3  Board’s Authority, The Board represents to BDA that, as of the date of the Board’s
signature to this document, the TIF Zone is a Tax Increment Reinvestment Zone established by the
City pursuant to Ordinance Number 100073, passed and approved on December 9, 2004, and that the
City and the Board have authority to carry on the functions and operations contemplated by this
Agreement.

2.4  BDA’s Authority and Ability to Perform. BDA represents to the City and to the Board

that BDA is a Defense Base Development Authority, created under Chapter 379B of the Texas Local

Government Code; that BDA is a political subdivision in the State of Texas; that BDA has been

. authorized by its governing body to enter into this Agreement and to perform the requirements of

this Agreement; that BDA’s performance under this Agreement shall not violate any applicable

judgment, order, law or regulation; and that BDA shall have sufficient capital to perform all of its

- obligation under this Agreement whether from the City or other sources when it needs to have said
capital or agrees to seek all available sources of funding in accordance with paragraph 5.19.

2.5  All Consents and Approvals ()btamed The City, the Board and BDA represent each to the
others that the execution, delivery, and performance of this Agreement on its part does not require
consent or approval of any person that has not been obtained.

2.6 Payments. The City and BDA may rely upon the payments to be made to them out of the
TIF Fund or City debt proceeds dedicated to BDA’s development of Public Improvements within the

TIF Zone as specified in this Agreement, but BDA’s right to such payments is subject to the other -

limitations of this Agreement. The Clty shall issue a check or other form of payment made payaible
only to the BDA.
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2.7  Reasonable Efforts of all Parties. The City, the Board and BDA represent each to the
others that they shall make reasonable efforts to expedite the subject matters hereof and
acknowledge that the successful performance of this Agreement requires their continned
cooperation.

2.8 BDA’s Continuing Duty to Complete Improvements. The City, the Board and BDA
represent each to the others that they understand and agree that even after the TIF Zone terminates,
BDA shall diligently work to successfully complete any and all required Public Improvements that
were not completed before the TIF Zone terminated. Such completion shall be at no additional cost
to the City and/or the Board.

2.9 No Interlocal Agreements. The City, the Board and BDA Grepresent each to the others that
they understand and agree that the City is the only taxing entity contributing a percentage of its tax
increment to the TIF Fund, and therefore, no other agreements are necessary with any other public
entity to make this Agreement effective.

2.10 BDA Bears Risk. BDA represents that it understands that any payment from City debt
proceeds dedicated to BDA’s development of Public Improvements within the TIF Zone shall not
be, nor shall be construed to be, financial obligations of the Board, BDA shall bear all risks
associated with payments from City, including, but not limited to: pre-development agreement
costs, incorrect estimates of tax increment, changes in tax rates or tax collections, changes in state
law or interpretations thereof, changes in market or economic conditions impacting the Project,
changes in interest rates or capital markets, changes in building and development code requirements,
changes in City policy, default by tenants, unanticipated effects covered under legal doctrine of force
majeure, and/or other unanticipated factors. BDA recognizes that any liability or obligation incurred
in anticipation of payments from City debt proceeds without a Board approved Phase development
plan will be BDA’s responmbﬂjty

2.11 Not an Obligation of the General Fund.- BDA represents that it understands that any
payments made to BDA from tax increments are never obligations of the general funds of the City,
but only obligations of the TIF fund, and subject to limitations.

1. THE PROJECT

3.1  The Project. The Project is projected to include the following Public Improvements to be
constructed by BDA: New Braunfels Infrastructure Project (Phases I through V) and other street and
Public Infrastructure projects as more thoroughly set forth in the Final Project Plan and Final
Financing Plan.

3.2 Competitive Bidding, Contracts for the construction of Public Improvements by or on
behalf of BDA shall be competitively bid in compliance with Chapter 252 of the Local Government
Code and be constructed, in compliance with all applicable law unless: (1) Debt proceeds provided
by the City or Available Tax Increment Funds go toward financing 30 percent or less of the cost for
a specific Public Improvement, in compliance with the Developer Participation Contract statutes
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- currently found in Subchapter C in Section 212 of the Local Government Code; and (2) such Public
Improvement is not a building of any sort.

33  Financing. BDA may use any or part of the Zone Property that it owns or manages as
collateral for the construction loan or loans as required for the financing of the Project; however, no
property with a lien still attached may be offered to the City for dedication.

The City may issue bonds, notes, certificates of obligation, or other financial instruments to cover
any Project Costs directly or indirectly related to BDA’s improvements in the TIF Zone under this
Agreement. BDA acknowledges that any debt proceeds provided by the City may only be used to
fund Public Improvements within the TIF Zone. ‘

BDA acknowledges that the priority of payment within the Available Tax Increment Funds will be
to the City for payment of the City’s debt incurred and dedicated to the BDA’s development of
Public Improvements within the TIF Zone until such time as all such debt is no longer outstanding.

If there are not sufficient Available Tax Increment Funds on hand sixty (60) days prior to each
semiannual debt service payment date to pay the City’s debt incurred and dedicated to BDA’s
development of Public Improvements within the TIF Zone, BDA will be required to make up the
shortfall within thirty. (30) days upon notice by the City of such shortfall to the extent BDA has
available funds. Should BDA have exhausted its resources and a shortfall remains, then BDA agrees
in good faith to utilize all funding options available and permitted by law to cure such shortfall.

BDA has the ability to pay off any City’s debt incurred and dedicated to BDA’s development of
Public Improvements within the TIF Zone at anytime, as long as the payment includes all costs for
the City to defease such debt.

Should there be no current City debt incurred and dedicated to BDA’s development of Public
Improvements within the TIF Zone, the City and the Board pledge to nse Available Tax Increment
Funds to pay BDA for eligible Project Costs it has expended.

34  Payment. The total payment to BDA under this TIF Zone will not exceed fifty-five million
four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00) and is not intended to cover
all of BDA’s costs incurred in connection with performing its obligations under this Agreement.
The parties hereto agree that the priority of payment within the Available Tax Increment Funds will
be to the City for payment of the City’s debt incurred and dedicated to the BDA’s development of
Public Improvements within the TIF Zone until such time as all such debt is no longer outstanding.

IV. TERM

4.1  The term of this Agreement shall commence on the Effective Date and end on the date which
is the earlier to occur of the following: (i) the date the BDA receives final payment for completing
the Project; (ii) the date this Agreement is terminated as provided in Article X; or (iii) September 30,
2029, provided that all existing warranties on the Project shall survive termination of this
Agreement. v
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V. DUTIES AND OBLIGATIONS OF BDA

5.1  Compliance with Laws and Ordinances. BDA shall comply with applicable provisions of
the 2004 TIF Guidelines, the City charter, the City Code, state and federal law, as they may be
amended from time to time.

5.2  Duty to Complete. Subject to Article VII, BDA agrees to complete, or cause to be
completed, the Public Improvements described in the Final Project Plan, Final Financing Plan and in
this Agreement. BDA agrees to provide, or cause to be provided, all materials, labor, and services
for completing the Project. BDA also agrees to obtain or cause to be obtained, all necessary permits
and approvals from the City and/or all other governmental agencies having jurisdiction over the
construction of the Public Improvements in the Zone Property.

5.3 Commencement of Construction. From the Effective Date of this Agreement forward,
BDA shall not commence any construction on any Phase of the Project until the plans and
specifications for that Phase have been approved in writing by the appropriate department of the City
and all federal and state law requirements have been met.

54  Payment and Performance Bonds. BDA must ensure that its contractors deliver original
Chapter 2253 Performance and Payment Bonds and BDA must provide a copy of the Bonds to the
City prior to construction in order for the Public Improvements to be eligible for payment. BDA
agrees that Performance and Payment Bonds shall meet the minimum standards for these bonds set
by the City’s Risk Management Division. Failure to meet the City’s minimum standards for these
bonds prior to the commencement of construction will be considered a breach of contract. The
bonds shall name both the City and BDA as beneficiaries or obligees of the bonds. The payment and
performance bonds for each Phase shall be in an amount sufficient to cover the entire contract cost
of the Public Improvements for that Phase.

BDA shall maintain and make available for inspection all original Payment and Performance Bonds
with copies to CIMS and the TIF Unit. CIMS shall determine whether the bonds meet the minimum
standards. Without limiting other material breaches, failure of BDA to ensure the compliance of its
contractor with this paragraph or Chapter 2253 of the Texas Government Code is a material breach
of this Agreement, and the City may exercise the full range of legal remedies available to the City,
including but not limited to: terminating the TIF Zone and/or exércising its rights under Article X.

5.5  Supervision of Construction. BDA agrees to retain and exercise supervision over the
construction of all public and private improvements of the project, and cause the construction of all
project improvements to be performed, at a minimum, in accordance with federal, state and local
laws and ordinances, including, but not limited to the 2004 TIF Guidelines, the Final Project Plan,
the Final Financing Plan, the Unified Development Code, Universal Design, City Ordinance No.
71312, Chapter 2258 of the Texas Government Code, the City Code, and the plans and specifications -
approved by the Board and the appropriate department of the-City. BDA also agrees to provide
reports of such construction and of compliance with such laws, ordinances, and contractual
requirements 1o the City and to the Board quarterly, or more often if requested by the City or the
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Board, using the form attached as Exhibit B, as it may be amended from time to time.. Without
limiting other material breaches, failure of BDA to comply with this paragraph is a material breach
of this Agreement, and the City may terminate the TIF Zone and exercise the full range of legal
remedies available to the City. ,

5.6  No Vesting of Rights. BDA agrees that the TIF program is a discretionary program and that
the City has no obligation to extend TIF to BDA. In exchange for receiving TIF, BDA agrees that it
has no vested rights under any regulations, ordinances or laws, and waives any claim to be exempt
from applicable provisions of the current and future City charter, City Code, City ordinances, and
City Unified Development Code, state or federal laws and regulations.

5.7 Payment of Applicable Fees. BDA shall be responsible for paying, or causing to be paid, to
the City and all other governmental agencies the cost of all applicable permit fees and licenses which
have not been waived and are required for construction of the Project.

5.8 Delays. BDA agrees to commence and complete the Project in accordance with the
Construction Schedule. If completion of the Project is delayed by reason of war, civil commotion,
acts of God, inclement weather, governmental restrictions, regulations, fire or other casualty, court
injunction, necessary condemnation proceedings, interference by third parties, or any circumstances
reasonably beyond BDA’s control, then at the City’s reasonable discretion, the deadlines set forth in
the Construction Schedule may be extended by the period of each such delay. In the event that BDA
does not complete the Project substantially in accordance with the Construction Schedule, then the
parties, in accordance with Section 22.2 of this Agreement, may extend the deadlines set forth in the
Construction Schedule, but not past the expiration of the TIF Zone. If the parties cannot reach an
agreement on the extension of the Construction Schedule, or if BDA continues to fail to complete
the Project in accordance with the revised Construction Schedule, then the City may exercise its
termination remedies under Article X of this Agreement.

5.9  Litigation against the City. BDA acknowledges that it is aware that the City’s policy on
litigation is that, except to the extent prohibited by law, persons who are engaged in litigation related
to TIF or TIRZ or adversarial proceedings related to TIF or TIRZ against the City are ineligible to
obtain or continue the use of TIF as principals or participants for the duration of the litigation. A
principal or participant includes the TIF applicant, BDA, BDA’s contractors, affiliates, sponsors,
payroll employees, or relatives of the first degree of consanguinity. Accordingly, the City shall not
consider a project proposing the use of TIF, designate a TIRZ, enter into any TIF contracts or
agreements with, or authorize or make any TIF payments to persons engaged in litigation related to
TIF or TIRZ or adversarial proceedings related to TIF or TIRZ with the City. Ineligible persons
shall be excluded from participating as either participants or principals in all TIF projects during the
term of their litigation. "Person" includes an individual, corporation, organization, government or
governmental subdivision or agency, business trust, estate, partnership, association, and any other
legal entity. This TIRZ may not be terminated for violations of this policy which occur more than
sixty (60) days prior to the execution of this Agreement.

5.10 Small, Minority or Women-owned Business Enterprises. - With respect to Public
Improvements, BDA shall make a good faith effort to comply with the City’s policy regarding the
participation of business enterprises eligible as Small, Minority or Women-owned Business
DA - Brooks City-Base - Page 10 of 34
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Enterprises in. subcontracting any of the construction work required to be performed under the Final
Project Plan, Final Financing Plan or this Agreement. This policy is contained in City Ordinance
2007-04-12-0396 and its subsequent amendments. BDA shall require all its applicable contractors to

_ comply with City Ordinance 2007-04-12-0396 and its subsequent amendments or any other

ordinance adopted to repeal and replace City Ordinance 2007-04-12-0396. = BDA must use the
language provided in Exhibit F, or any subsequent revision provided by the City, modified as
necessary, in its subcontracts for any construction or project management of work required to be

performed under the Final Project Plan, Final Financing Plan or this Agreement.

5.11 Tree Ordinance. In accordance with paragraphs 5.5 and 5.6 above, BDA shall comply and
shall cause its contractors and subcontractors to comply with the City Code provisions for tree
preservation, located in Chapter 35, Article TV of the City’s Unified Development Code, as it may be
amended from time to time.

5.12 Duty to Maximize Tax Increment and Available Tax Increment Funds. BDA shall
render, or cause to be rendered, any and all residential buildings and commercial buildings to the
Bexar County Appralsal District before December 31 of each year of this Agreement if the buildings

. were completed prior to December 31 of that year.

Further, BDA shall contractually require any hospital development to maintain a taxable entity status
for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued bonds,
notes, certificates of obligation, or other financial instruments to cover any Project Costs directly or
indirectly related to BDA’s Public Improvements in the TIF Zone under this Agreement. To
maximize both Tax Increment and Available Tax Increment Funds, BDA will attempt to
contractually require development by other developers, in the TIF Zone to maintain a taxable entity
status for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued debt
under this Agreement.

The City will notify BDA when it no longer intends to issue future bonds, notes, certificates of
obligation, or other financial instruments. Only after such notice from the City and the City’s
retirement of all debt related to BDA’s Public Improvements, may BDA remove the contractual
requirement that a development maintain a taxable entity status for ad valorem tax purposes.

5.13 Infrastructure Mamtenance

a.- BDA shall, at its own cost and expense, maintain or cause to be mamtmned all Public
Improvements, until acceptance by the City as evidenced by written acceptance reqmred
by paragraph 1.11 and for one (1) year after Completion.

b. Upon acceptance of a street or drainage improvement for maintenance by the City, BDA
or its contractor shall deliver to the City a one-year extended warranty bond, naming the
City as the obligee, in conformity with Chapter 35 of the City’s Unified Development
Code. The cost of repair, replacement and maintenance for defects discovered during the
first year after Completion shall be paid by BDA, its contractor or the bond company and
shall not be paid out of the TIF Fund. ,
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c. After the expiration of the one (1) year extended warranty bond, the cost of the repair,
replacement and maintenance of the Public Infrastructure shall be the responsibility of the
City; and, the City shall be reimbursed from the Available Tax Increment Funds for those
costs it must incur, including, but not limited to: demolition, rebuilding, engineering,
design, re-construction or any other cost necessitated by the failure without regard to fault
or degree of any Public Infrastructure which is discovered within the second (2™) through
fifth (5) years after Completion of said infrastructure. Future issuance of City debt may
be hindered should the City have to divert Available Tax Increment Funds to make such
repait, or replacement, or perform such maintenance.

d. It shall be no defense to the City’s reimbursement of itself out of the TIF Fund that the
City or its agents have inspected, accepted or approved the Public Infrastructure.
Approval or acceptance of Public Infrastructure is not a waiver of claims under this
subparagraph. The City may attempt multiple repairs on the same infrastructure and
reimburse itself for each attempt.

e. BDA, its agents, employees, and contractors will not interfere with reasonable use of all
the Public Improvements by the general public, except for drainage retention
improvements. In accordance with the Construction Schedule, BDA shall use its best
efforts to dedicate (or grant a public easement) to the Public Improvements where
applicable to the appropriate public entity (as determined by the City), at no additional
cost or expense to the City or any other public entity within sixty (60) days after
Completion and acceptance of the improvements.

f. The requirements of this Agreement cannot be waived or modified in any way by an
engineer, employee or other official of the City or its subordinate agency with
responsibility for inspecting or certifying public infrastructure. The actions of a City
employee or agent do not work an estoppel against the City under this Agreement or the
Unified Development Code.

5.14 Utility payments. BDA shall pay, or cause to be paid, monthly rates and charges for all
utilities (such as water, electricity, and sewer services) used by BDA in regard to the development of
the Zone Property for all areas owned by BDA during construction of the Project, and for so long as
BDA owns those areas. Projects within the TIF Zone shall be subject to Section 35.501 et seq. of the
San Antonio City Code (impact fees) and BDA shall not be prohibited from applying for the benefits
of any impact fee credits allowed by that section.

5.15 Duty to Cooperate. BDA shall cooperate with the City and the Board in providing all
necessary information to the City and to the Board in order to assist the City and the Board in
determining BDA’s compliance with this Agreement.

5.16 Universal Design and Determination of Tax Increment Portion. BDA shall comply and
by contract shall cause contractors to comply with the City’s Universal Design Policy as required by
the City Code. The City and/or Board shall provide written notice to BDA of the noncompliance
with Universal Design Policies. BDA has ninety (90) days from date of notice to address and cure
noncompliance. If BDA fails to cure noncompliance issues within the ninety (90) day period, the
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-.City may, in its sole discretion, and without Board action exercise. its rights.in accordance with
Article X herein.

5.17 Quarterly Status and Compliance Reports. BDA shall submit to the City and the Board
written and signed Project Status Reports (see paragraphs 1.22 and 5.5 above) containing all the
information requested, starting no later than thirty (30) days following the beginning of construction
of the Project, and on the 15th day of Janvary, April, July and October thereafter throughout the -
duration of the Project, on its construction progress and construction expenses, and its compliance
with laws, ordinances, and contractual requirements. If Project Status Reports are not submitted on
the assigned dates as above, BDA understands that no Available Tax Increment Funds will be paid
to BDA and the City may exercise its rights in accordance with Article X herein.

5.18 Duty to Comply. BDA shall comply and shall cause all contractors and subcontractors to
comply with the City of San Antonio Unified Development Code, as amended from time to time,
where applicable regarding the development of the Project. .

5.19 Reconciliation. BDA will provide the City within ninety (90) days of the effective date of
the amended Agreement an accounting of the capital improvements undertaken by BDA with any
funds provided by the City or with funds to be reimbursed by certificates of obligation including
supporting documentation of the accounting, such as invoices.

5.20 Proceeds from Certificates of Obligation. The City, as explained fully in paragraph 3.3,
intends to issue a series of certificates of obligation, the proceeds of which will be used by BDA to
make the planned Public Improvements within the TIF Zone. Initially, the City will make available
ten million four hundred fifty-five thousand dollars ($10,455,000.00) in certificates of obligation of
which two million five hundred thousand dollars ($2,500,000.00) will not be reimbursed via Tax
Increment while the debt service on the remaining seven million nine hundred fifty-five thousand
dollars ($7,955,000.00) will be reimbursed via Tax Increment. Work done on Public Improvements
by BDA with the proceeds of certificates of obligation will be overseen by the Director of CIMS or
his designee per this paragraph and its subparagraphs both for the initial ten million four hundred
fifty-five thousand dollar ($10,455,000.00) funding with certificates of obligation as well as all such
future funding with certificates of obligation. The total debt service on certificates of obligation
authorized under this Agreement together with any reimbursable administrative expenses will not
exceed fifty-five million four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00)

a. CIMS shall contact BDA as designated in paragraph 17.1 should it have any questions or
need clarification. BDA shall convey any reports required under this paragraph to CIMS

at the following:
: With a copy to:
City of San Antonio City of San Antonio
CIMS Center City, TIF Unit
P.O. Box 893366 P.O. Box 839966
San Antonio, Texas 78283-3966 = - San Antonio, Texas 78283-3966
FAX: (210) 207-7196 FAX: (210) 207-5416

Email: anibal.gutierrez@sanantonio.gov Email: jonathan.lane(@sanantonio.gov
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b..Before the certificates of obligation proceeds are released to BDA, BDA shall submit to

CIMS a scope of work (the “CO Project”) describing the Public Improvements and their
construction schedule to be undertaken with the proceeds. BDA will also provide map(s)
depicting the location of the planned Public Improvements within the CO Project.

. BDA shall provide to City their plans and speciﬁcatidns for any Public Improvements

included in the Final Project Plan and part of the CO Project and such plans and
specifications shall be subject to the review and approval of CIMS. After approval by
City, BDA shall not make any substantial changes to the plans and specifications without
prior written approval of CIMS. City agrees to provide approvals within thirty (30) days
of receiving complete plans. The approvals given in this subparagraph do not relieve
BDA of the burden of obtaining all necessary governmental approvals, including those
promded by City through its relevant development departments and relevant boards and
commissions, including the Historic and Design Review Commission, and the State of
Texas Commission on Environmental Quality (Article 9102).

. BDA or BDA’s Chief Financial Officer, or his designee, shall obtain a City portal

account to access the Project Management Portal (“Portal”). BDA shall give CIMS and
the TIF Unit an acceptable project schedule in Primavera or MS Project. BDA will
update the schedule to reflect actual progress and p:rowde it to CIMS and the TIF Unit by
the fifth day of the following month (ie., July 5% for June update). An acceptable
schedule will include but not be limited to overall project phases and associated design,
advertisement and construction periods, significant design submittals and steps, major
construction phases, and any other tasks or milestones that would assist in understanding
the project.

. BDA shall submit all future changes in the CO Project, including any design

enhancements, to the CIMS Director or his designee for review and approval to ensure
compatibility with the previously approved plans and specifications. ‘

City shall have authority to inspect the CO Project throughout the construction process to
ensure compliance with the approved plans and specifications,. BDA shall cause its
design professional to provide periodic certifications of construction certifying that
construction has been conducted in compliance with the approved plans and
specifications. BDA shall have submitted all said certification to the CIMS Director or
his designee at the completion of the said CO Project. City shall have the right to
withhold funding until such certifications are provided.

. Beginning on January 31, 2010, and on each succeeding January 31 while BDA is

constructing or has commissioned construction of Public Infrastructure under this
Agreement, BDA shall provide to City an annual report detailing BDA’s compliance with
the City’s Small Business Economic Development Advocacy Program including a
description of BDA’s SBEDA Program and results of any scoring criteria generated
under City Ordinance 2007-04-12-0396, any subsequent ordinance, or BDA’s own
program goals. City has the nght to request supporting records to verify BDA’s actual
SBEDA achievement.
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h. BDA shall cause any contracting and bidding for the CO Project to separately identify
allowable costs to ensure full compliance with the limitations placed on City’s use of the
bond funds. In particular, BDA shall only expend City’s funds for the approved CO
Project.

i. Prior to any reimbursement or payment, City will have the right to inspect work
completed on the CO Project to ensure conformance with the approved plans and
specifications and to review invoices and payments for compliance with this Agreement.

j- All BDA requests for reimbursement of a CO Project shall be submitted monthly through
the City’s Portal. BDA shall sign a Business Level Agreement and ensure that all of its
employees or representatives utilizing the Portal sign and comply with an Individual User
Agreement. Such requests for reimbursement shall be completed on the Portal and/or
utilizing forms and instructions approved by CIMS. Prior to the initial request for
reimbursement, BDA must submit a schedule of values for payment to be approved by
CIMS, which approval shall not be unreasonably withheld, conditioned, or delayed. Any
changes to the schedule of values once approved will be processed and approved as task
orders through the Portal.

k. City agrees to provide BDA written notice regarding any expenditure the City reasonably
determines to be outside the permissible parameters of this Agreement. Said notice will
provide BDA thirty (30) days from receipt of said notice to cure the deficiency or refund
to the City any sum of money paid by City to BDA and not spent by BDA strictly in
accordance with the terms of this Agreement or not supported by adequate documentation
to fully justify the expenditure.

1. Unless City has questions concerning expenditure by BDA on a CO Project, City agrees
to provide payment to BDA within thirty (30) working days of receipt of completed
invoice as described above.

m. Funds in the amount of up to four percent (4%) of the contract amount, four hundred
eighteen thousand two hundred dollars ($418,200.00) for the initial CO Project, may be
withheld by the City for City Project Administration Costs. Actual City Project
Administration Costs will be calculated using the most recent cost allocation plan and
indirect cost proposal for the CIMS. Currently the cost allocation plan is designed for
CIMS to recover costs from project work efforts based on the actual time spent on the
project, plus markup of non-billable hours, plus the indirect cost rate. Actual City Project
Administration Costs will be charged in this manner to the project work effort on a
monthly basis until the 4% cap has been charged by the City. At the end of the CO
Project, any funds remaining in the work effort in excess of the 4% cap for City Project
Administration Costs will be provided to BDA if allowable expenses are submitted to the
City and the City has determined that it would be in its best interest to pay said expenses.
BDA may be reimbursed with Tax- Increment for the City Project Administration Costs
tha‘t it incurs.
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n. Upon BDA'’s preparation of a construction schedule and budget for the CO Project, BDA
shall submit said budget to City for approval of any costs to be paid from funds received
hereunder. Costs shall be considered allowable only if so approved in BDA’s
construction budget, or otherwise approved in advance by City in writing, and incurred
directly and specifically in the performance of and in compliance with this Agreement
and with all City, state and federal laws; regulations and ordinances affecting BDA’s
operations hereunder. Only the costs for construction and design expenditures for the CO
Project shall be considered allowable. The following shall not be considered allowable
CO Project costs:

o Personnel costs, salaries or wages paid directly by BDA or other similarly affiliated
organization,

» Travel and travel-related expenses,

Costs or fees for consultant and/or professional services, except for those directly

related to the CO Project, _

Costs or fees associated with attendance at meetings, seminars, or conferences,

Costs or fees associated with regular maintenance and operation,

Fundraising,

Equipment and furnishings, unless part of BDA’s approved plans and spccrﬁcatlons,

Advertising, except for bid solicitation, and

Political activities.

0. Written requests for prior approval shall be BDA’s responsibility and shall be made thirty
(30) days from date necessary to permit a thorough review by City. Procurements and/or
purchases which must be approved pursuant to a CO Project shall be conducted entirely
in accordance with all applicable terms, provisions and requirements hereof,

521 Preconstruction Meeting. BDA shall also convene a pre-construction meeting to be held
with any contractors or subcontractors and to include the TIF Unit, CIMS, and Labor Compliance
Office of the City before proceeding with construction on any Phase. One purpose of the meeting is
to provide a review and explanation of the City reporting requirements under the Agreement.

522 Seeking Additional Capital Funding from the City., BDA acknowledges and agrees in
good faith to seek a]l other available funding sources, including applying for grants, before seeking
additional capital funding from the City through the City’s Capital Budget process during the life of
the TIF Zone. Upon request from BDA for additional capital funding, the City will review BDA’
then current funding issues.

VI. DUTIES AND OBLIGATIONS OF CITY AND BOARD

6.1  No Bonds. Neither the Board nor BDA shall sell or issue any bonds using TIF revenues to
pay or reimburse the BDA or any third party for any improvements to the Zone Property performed
under the Final Project Plan, Final Financing Plan or this Agreement.
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6.2  Pledge of Funds.. Subject to the terms and conditions. of this Agreement, termination of the
TIF Zone, and any reimbursement of the City under paragraph 5.13, the City and the Board hereby
pledge City debt incurred and dedicated to BDA’s development of Public Improvements within the
TIF Zone and/or Available Tax Increment Funds to BDA, up to the maximum totel amount specified
in this Agreement, excluding those taxes collected after September 30, 2029.

6.3  Co-ordination of Board Meetings. The City and the Board hereby agree that all meefings
of the Board shall be coordinated through and facilitated by the TIF Unit, and that all notices for
meetings of the Board shall be timely received and posted by City staff, in accordance with Chapter
2, Article IX, of the City Code.

6.4 Collection Efforts. The Board shall use reasonable efforts to cause the City to levy and
collect its ad valorem taxes in the TIF Fund and to contribute its portion of the Available Tax
Increment Funds towards first repaying any necessary debt obligation of the City for debt dedicated
to BDA’s development of Public Improvements within the TIF Zone and then any Administrative
Costs before paying BDA for the construction of the Public Improvements required under the Final .
Project Plan, Final Financing Plan and this Agreement.

6.5  Letter of Acceptance. The City and the Board shall use reasonable efforts to issue, or cause
to be issued a letter of acceptance for items satisfactorily brought to Completion by BDA in
constructing this Project.

6.6  Payment Requests, The City and the Board hereby agree that all payment requests from
BDA not submitted via the Portal as described in paragraph 5.20(j) shall be initiated by the
submission of a CPPR form, attached hereto as Exhibit D. City payments to BDA for Public
Improvements within the TIF Zone may only be made given prior approval by the Board of a Phase
development plan under which such payments are authorized.

V. COMPENSATION TO BDA

7.1  Obligation Accrues as Increment is Collected. The City’s obligation to contribute its Tax
Increment payments to the TIF Fund shall accrue as the City collects its Tax Increment. The City
agrees to deposit its Tax Increment payments in the TIF Fund on or before April 15 and September
15 (or the first business day thereafter) of cach year.

7.2 CPPR Approval. BDA shall submit to the City a completed Contract Progress Payment
Request (hereinafter “CPPR™), as detailed in Exhibit D hereof. The CPPR shall be presented to the
Board for review and possible payment authorization only after the City review and approval, as
evidenced by a written CPPR Approval issued by the City.

7.3  Maximum Compensation to BDA. Following the Board’s authorizations, BDA shall
receive, in accordance with the Final Financing Plan and the Final Project Plan, total payment for
Public Improvements including financing cost of a maximum of fifty-five million four hundred
sixty-four thousand twenty-seven dollars ($55,464,027.00), as full payment for designing and
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constructing the Public Improvements required under the Final Project Plan, Final Financing Plan
and this Agreement.

7.4  Processing of Payment Requests. Board-authorized payment from City debt proceeds shall
be made to BDA within thirty (30) days, if BDA is in compliance with laws, statutes, ordinances and
the requirements of this Agreement. Board-authorized reimbursements of Available Tax Increment
Funds shall be made to BDA within thirty (30) days after deposit of a Tax Increment payment to the
TIF Fund, if BDA is in compliance with laws, statutes, ordinances and the requirements of this
Agreement,

7.5  Order or Priority of Payment. The parties agree that the City and the Board may use funds
in the TIF Fund to pay eligible expenditures in the following order or priority of payment: (i) to
repay any necessary debt obligation of the City for debt dedicated to BDA’s development of Public
Improvements within the TIF Zone; (ii) to reimburse eligible startup Administrative Costs incurred
by the City in an amount not to exceed seventy five thousand dollars ($75,000.00); (iii) to pay all
other ongoing Admiinistrative Costs to the City for administering the TIF Fund and/or the TIF Zone
as defined and limited in Section 1.3; (iv) to reimburse the City for costs of the repair, replacement,
and maintenance of Public Infrastructure and associated costs as described in this Agreement; (V) to
reimburse the City under any reclaim of funds pursuant to Article X; and (vi) to pay BDA for Public
Improvements, including financing costs, as provided in this Agreement and in the Final Project Plan
to the extent that funds in the TIF Fund are available for this purpose and all outstanding certificates
of obligation issued for CO Projects are paid and are no longer outstanding. The foregoing
notwithstanding, no funds will be paid from the TIF Fund to any party of this Agreement for its
financial or legal services in any dispute arising under this Agreement.

7.6  Partial Payments. If TIF Funds do not exist in an amount sufficient to make payments in
full when the payments are due under this Agreement, partial payment shall be made in the order of
priority above, and the remainder shall be paid as TIF Funds become available. No fees, costs,
expenses or penalties shall be paid to any party on any late payment. However, if there are
insufficient Available Tax Increment Funds to pay City’s debt incurred and dedicated to BDA’s
development of Public Improvements within the TIF Zone when due, then BDA is required to pay
the cost of debt due.

7.7  Payment of Debt Service on Certificates of Obligation Funded Improvements. City is
automatically authorized to make transfers in approximate equal monthly installments, from the TIF
Fund to the TIF Debt Service Fund as will be sufficient, together with any other funds on deposit
therein and available for such purpose, to pay the interest and/or principal and interest scheduled to
come due on all of the outstanding cernﬁcates of obligation utilized for CO Projects under the terms
of the Agreement.

7.8  Repayment of Invalid Payments. If any payment to BDA is held invalid, ineligible, illegal
or unenforceable under present or future federal, state or local laws, including but not limited to the
charter, codes or ordinances of the City, then and in that event it is the intention of the parties hereto
that such invalid, ineligible, illegal or unenforceable payment shall be repaid in full by BDA to the
City for deposit in the TIF Fund for purposes of implementing the Public Improvements of the
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Project, and that the remainder of this Agreement shall be construed as. if the. invalid, illegal or
unenforceable payment was never made,

VIII. INSURANCE

BDA will require that the Insurance requirements contained in this Article be included in all
its contracts or agreements for Public Improvements where BDA is seeking payment under
this Agreement, unless specifically exempted in writing by the City.

8.1  Prior to the commencement of any work under this Agreement, BDA shall furnish copies of
all regulred endorsements and the original completed Certificate(s) of Insurance to the City’s TIF
Unit, which shall be clearly labeled “Brooks City Base TIRZ, Phase No. ” in the description
of operations block of the certificate. The original certificate(s) shall be completed by an agent and
signed by a person authorized by that insurer to bind coverage on its behalf. The City will not accept
a Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or form
must have the agent’s original signature, including the signer’s company affiliation, title and phone
number, and be mailed, with copies of all applicable endorsements, directly from the insurer’s
authorized representative to the City at the address listed in paragraph 8.4. The City shall have no
duty to pay or perform under this Agreement until such certificate and endorsements have been
received and approved by the City’s TIF Unit. No officer or employee, other than the City’s Risk
Manager, shall have authority to waive this requirement.

8.2  The City reserves the right to review the insurance requirements of this Article during the
effective period of this Agreement and any extension or renewal hereof and to modify insurance
coverages and their limits when deemed necessary and prudent by the City’s Risk Manager based
upon changes in statutory law, court decisions, or circumstances surrounding this Agreement. In no
instance will the City allow modification whereupon the City may incur increased risk.

8.3  BDA'’s financial integrity is of interest to the City, therefore, subject to BDA’s right to
maintain reasonable deductibles in such amounts as are approved by the City, BDA or BDA’s
subcontractor, shall obtain and maintain in full force and effect during the construction. of all Public
Improvements required by the Final Project Plan and Final Fipancing Plan, and any extension
hereof, at BDA’s or BDA’s subcontractor’s sole expense, insurance coverage written on an
occurrence“basis, by companies authorized and admitted to do business in the State of Texas and
with an A, M. Best’s rating of no less than A- (VII), in the following types and for an amount not less
than the amount listeds
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TYPE

AMOUNTS

1. Workers' Compensation

2. Employers' Liability

Statutory

$500,000/$500,000/5500,000

3. Broad Form Commercial General
Liability Insurance to include coverage for
the following;

a. Premises operations
*b. Independent Contractors
¢. Products/completed operations
d. Personal Injury
e. Contractual Liability

For Bodily Injury and Property Damage of
$1,000,000 per occurrence;

$2,000,000 General Aggregate, orits |
equivalent in Umbrella or Excess Liability
Coverage

4. Business Automobile Liability
a. O@edﬂeased vehicles
b. Non-owned vehicles

¢. Hired Vehicles

Combined Single Limit for Bodily Injury
and Property Damage of $1,000,000 per
occurrence

5. Contractor’s Pollution Liability*

$1,000,000 per occurrence

6. Builder’s Risk Policy*

100% of value of each Phase of Project

* if applicable

8.4  The City shall be entitled, upon request and without expense, to receive copies of the
policies, declaration page and all endorsements thereto as they apply to the limits required by the
City and may require the deletion, revision, or modification of particular policy terms, conditions,
limitations or exclusions (except where policy provisions are established by law or regulation
binding upon either of the parties thereto or the underwriter of any such policies). BDA and/or
BDA’s subcontractor shall be required to comply with any such requests and shall submit a copy of
the replacement certificate of insurance to the City at the addresses provided below within 10 days of
the requested change. BDA and/or BDA’s subcontractor $hall pay any costs incurred resulting from

said changes.

City of San Antonio

Center City

TIF Unit

P.O. Box 839966

San Antonio, Texas 78283-3966

with a copy to:
City of San Antonio

P.O. Box 839966 '
San Antonio, Texas 78283-3966

8.5  BDA agrees that with respect to the above required insurance, all insurance policies are to

contain or be endorsed to contain the following provisions:
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a. Name the City and their respective officers, officials, employees, volunteers, and.
elected representatives as additional insureds by endorsement, as respects operations
and activities of, or on behalf of, the named insured performed under this Agreement,
with the exception of the workers’ compensation and professional liability polices;

b. Provide for an endorsement that the “other insurance” clause shall not apply to the
City of San Antonio where the City is an additional insured shown on the policy;

c. Workers’ compensation and employers’ liability policies will provide a waiver of
subrogation in favor of the City; and

d. Provide thirty (30) calendar days advance written notice directly to City at the same
address listed in paragraph 8.4 of any suspension, cancellation, non-renewal or
material change in coverage, and not less than ten (10) calendar days advance written
notice for nonpayment of premium.

8.6  Within five (5) calendar days of a suspension, cancellation or non-renewal of coverage, BDA

and/or BDA’s subcontractor shall provide a replacement Certificate of Insurance and applicable
endorsements to the City at the address listed in paragraph 8.4. City shall have the option to suspend
BDA'’s performance should there be a lapse in coverage at any time during this Agreement. Failure
to provide and to mamtmn the required insurance shall constitute a material breach of this
Agreement.

8.7 In addition to any other remedies the City may have upon BDA’s and/or BDA’s
subcontractor’s failure to provide and maintain any insurance or policy endorsements to the extent
and within the time herein required, the City shall have the right to order BDA to stop work
hereunder, and/or withhold any payment(s) which become due to BDA hereunder until BDA and/or
BDA'’s subcontractor demonstrates compliance with the requirements hereof.

8.8  Nothing herein contained shall be construed as limiting in any way the extent to which BDA
may be held responsible for payments of damages to persons or property resulting from BDA’s or its
subcontractors’ performance of the work covered under this Agreement,

8.9 It is agreed that BDA’s and/or BDA’s subcontractor’s insurance shall be deemed primary
with respect to any insurance or self insurance carried by the City of San Antonio for liability arising
out of operations under this Agreement.

8.10 It is understood and agreed that the insurance required is in addition to and separate from any
other obligation contained in this Agreement.

8.11 BDA agrees to obtain all insurance coverages with minimum limits of not less than those
limits delineated in paragraph 8.3 from each subcontractor to BDA and provide a Certificate of
Insurance and Endorsement that names BDA and the City as an additional insured.
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IX. WORKERS COMPENSATION INSURANCE COVERAGE

9.1  This Article is applicable only to construction of Public Improvements, the costs for which
BDA is seeking payment from the City and the Board, and is not intended to apply to the private
improvements made by BDA.

9.2. Definitions:

a. Certificate of coverage ("certificate") - A copy of a certificate of insurance, a certificate
of authority to self-insure issued by the commission, or a coverage agreement (TWCC-
81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation
insurance coverage for the person's or entity's employees providing services on the
Project for the duration of the project.

b. Duration of the project - includes the time from the beginning of the work on the Phase of
the Project until the BDA's/contractor’s/person's work on the project has been completed
and accepted by the City.

c. Persons providing services on the Project ("subcontractor" in §406.096 of the Texas
Labor Code) - includes all persons or entities performing all or part of the services BDA
has undertaken to perform on the Project, regardless of whether that person contracted
directly with BDA and regardless of whether that person has employees. This includes,
without limitation, independent contractors, subcontractors, leasing companjes, motor
carriers, owner-operators, employees of any such entity, or employees of any entity
which furnishes persons to provide services on the Project. "Services" include, without
limitation, providing, hauling, or delivering equipment or materials, or providing labor,
transportation, or other service related to the Project. "Services" does not include
activities unrelated to the Project, such as food/beverage vendors, office supply
deliveries, and delivery of portable toilets.

9.3  BDA shall provide coverage, based on proper reporting of classification codes and payroll
amounts and filing of any coverage agreements which meets the statutory requirements of Texas
Labor Code, Section 401.011(44) for all its employees providing services on the Project, for the
duration of the project. ‘ ‘

9.4  BDA must provide a certificate of coverage to the City prior to being beginning construction
under this Agreement and prior to awarding any contract for construction of Public Improvements.

9.5 . If the coverage period shown on BDA’s current certificate of coverage ends during the
duration of the project, BDA must, prior to the end of the coverage period, file a new certificate of
coverage with the City showing that coverage has been extended.

9.6  BDA shall obtain from each person providing services on the Project, and shall provide to the
City: \
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a. a certificate of coverage, prior to that person beginning work on the Project, so the City .
will have on file certificates of coverage showing coverage for all persons providing
services on the Project; and

b. no later than seven days after receipt by BDA or BDA’s subcontractor, a new certificate
of coverage showing extension of coverage, if the coverage period shown on the current
certificate of coverage ends during the duration of project.

© 9.7  BDA shall retain all required certificates of coverage for the duration of the project and for
one year thereafter.

9.8 BDA shall notify the City in writing by certified mail or personal delivery, within 10 days
after BDA knew or should have known, of any change that materially affects the provision of
coverage of any person providing services on the Project.

9.9  BDA shall post on the Zone Property a notice, in the text, form and manner prescribed by the
Texas Workers' Compensation Commission, informing all persons providing services on the Project
that they are required to be covered, and stating how a person may verify coverage and report lack of
coverage.

9.10  BDA shall contractually require each person with whom it contracts to provide services on
the Project, to:

a. provide coverage, based on proper reporting of classification codes and payroll amounts
and filing of any coverage agreements that meets the statutory requirements of Texas
Labor Code, Section 401.011(44) for all of its employees providing services on the
Project, for the duration of the project;

b. provide to BDA, prior to that person beginning work on the Project, a certificate of
coverage showing that coverage is being provided for all employees of the person
providing services on the Project, for the duration of the project;

c. provide BDA, prior to the end of the coverage period, a new certificate of coverage
showing extension of coverage, if the coverage period shown on the current certificate of
coverage ends during the duration of the project;

d. obtain from each other person with whom it contracts, and provide to BDA:

(1) a certificate of coverage, prior to the other person beginning work on the Project;
and

(2) a new certificate of coverage show}ving extension of coverage, prior to the end of
the coverage period, if the coverage period shown on the current ccmﬁcate of
coverage ends during the duration of the project;
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. e. retain all required certificates of coverage on file for the duration of the project and for
one year thereafter; ‘

f. notify the City in writing by certified mail or personal delivery, within 10 days after the
person knew or should have known, of any change that materially affects the provision of
coverage of any person providing services on the Project; and

g. contractually require each person with whom it contracts with, to perform as required by
subparagraphs a-g, the certificates of coverage to be provided to the person for whom
they are providing services.

9.11 By signing this Agreement or providing or causing to be provided a certificate of coverage,
BDA is representing to the City that all employees of BDA who will provide services on the Project
will be covered by workers' compensation coverage for the duration of the project, that the coverage
will be based on proper reporting of classification codes and payroll amounts, and that all coverage
agreements will be filed with the appropriate insurance carrier 6r, in the case of a self-insured, with
the commission's Division of Self-Insurance Regulation. Providing false or misleading information
may subject BDA to administrative penalties, criminal penalties, c1v11 penalnes, or other civil
actions.

9.12 BDA’s failure to comply with any of these provisions is a breach of contract by BDA which
entitles the City to declare the Agreement void if BDA does not remedy the breach within ten (10)
days after receipt of notice of breach from the City without necessity of the ninety (90) day cure
period as set forth in Article X.

X. DEFAULT AND TERMINATION

10.1 In the event that BDA or ifs contractors fail to commence construction of the Project, fail to
complete construction of the Project, or fail to perform any other obligation pursuant to the Final
Project Plan and Final Financing Plan, or any other term of this Agreement, the City and/or the
Board may declare a material breach and notify BDA by certified mail. The City or Board may
terminate this Agreement if BDA does not take adequate steps to cure its failure within ninety (90)
calendar days after receiving written notice from the City and/or the Board requesting the failure be
cured. In the event of such default, and as one of the remedies of the City and/or the Board, BDA
shall return any payments under this Agreement for the construction of Public Improvements for any
Phase under development at the'time of the default within ninety (90) calendar days after receiving
written notice from the City and/or the Board that BDA has defaulted on this Agreement; EXCEPT
that no refund is due if BDA, with the City’s and the Board’s written consent, assigns its remaining
obligations under this Agreement to a qualified party who timely completes BDA’s obligations
under this Agreement, pursuant to Article XVI (Assignment) herein.

10.2  After sending notice of failure under paragraph 10.1 above, the City shall not distribute
Certificates of Obligation to BDA until the BDA’s default is cured. If the default is not cured, the
City may retain all undistributed Certificates of Obligation for distribution to the City. Likewise, the
City and Board shall not distribute TTF Funds to BDA until BDA’s default is secured. If the default
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. 1is not cured the City and the Board may retain all undistributed TIF Fund money for distribution to
the City.

10.3  Notwithstanding paragraph 10.1 above, in the event the Board and/or BDA fails to furnish
any documentation required in Article XIV (Examination. of Records) herein within thirty (30) days
following the written request for same, then the Board and/or BDA shall be in default of this
Agreement.

Xi. INDEMNIFICATION

11.1 BDA and the CITY acknowledge that they are pohtlcal subdivisions of the State of
Texas and are subject to, and comply with the applicable provlsmns of the Texas Tort Claims
Act, as set out in the Texas Civil Practice and Remedies Code, § 101.001 et seq. and the
remedies authorized therein regarding claims or causes of action that may be asserted by third
parties for accident, injury or death.

11.2 No Joint Enterprise. There is no intention on the part of BDA or the CITY to create or
otherwise form a joint enterprise under or pursuant to this Agreement. BDA and the CITY
are undertaking a governmental function or service. BDA is engaging in redevelopment of
base property and areas around the base property pursuant to Local Government Code
Chapter 379B. The CITY also is promoting redevelopment of the same area through creation
of the TIF Zone pursuant to the Act. BDA and the CITY do not have a pecuniary purpose, let
alone a common one. The purpose of this Agreement is to further the public good, not gain a
profit. BDA and the CITY do not have equal right of control. BDA has a superior right to
control the direction and management of the enterprise solely for liability purposes under this
Agreement and/or solely by wrtne of its responsibility for the day-to day management and
control of the premxses

11.3 BDA covenants and agrees to have each of its subcontractors FULLY INDEMNIFY
and HOLD HARMLESS, the CITY (and the elected officials, employees, officers, directors,
volunteers and representatives of the CITY) and the BOARD (and the officials, employees,
officers, directors, volunteers and representatives of the BOARD), individually or collectively,
from and against any and all defense costs, claims, liens, damages, judgments, losses, expenses,
fees, fines, penalties, proceedings, actions, demands, causes of action, liability and suits of any
kind in law or in equity and nature, including but not limited to, personal or bodily injury,
death and property damage, made upon the CITY and/or BOARD directly or indirectly
arising out of, resulting from or related to BDA’S subcontractor’s activities under this
Agreement, including any acts or omissions of any agent, officer, director, representative,
employee, consultant or subcontractor of BDA’S subcontractor and their respective officers,
agents, employees, directors, and representatives while in the exercise or performance of the
rights or duties under this Agreement.

The indemnity provided in 'fhe forgoing paragraph shall not apply to any liability resulting
from the sole negligence of the CITY (and the elected officials; employees, officers, directors,
volunteers and representatives of the CITY) or the BOARD (and the officials, employees,
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officers, directors, volunteers and representatives of the BOARD), in instances where such
negligence causes personal injury, death, or property damage, except to the extent provided
below.

IN THE EVENT BDA’S SUBCONTRACTOR AND CITY AND/OR THE BOARD ARE
FOUND JOINTLY LIABLE BY A COURT OF COMPETENT JURISDICTION, LIABILITY
WILL BE APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF
THE STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL
IMMUNITY AVAIALBE TO THE CITY AND/OR THE BOARD UNDER TEXAS LAW
AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS,
FEDERAL, OR INTERNATIONAL LAW.

BDA shall advise the CITY and the BOARD in wﬁﬁné within 24 hours of any claim or
demand against the CITY, the BOARD, or BDA known to BDA related to or arising out of
BDA’S subcontractor’s activities under this Agreement. BDA’s subcontractor shall see to the
investigation and defense of any such claim or demand against BDA’S subcontractor, the
CITY or the BOARD at BDA’S subcontractor’s sole cost until the CITY or the BOARD is
found to be negligent by a court of competent jurisdiction. The CITY and the BOARD shall
have the right, at their option and at their own expense, to participate in such defense without
relieving BDA’S subcontractor of any of its obligations under this paragraph.

The provisions of this INDEMNIFICATION are solely for the benefit of the parties hereto and
not intended to create or grant any rights, contractual or otherwise, to any other person or

entity.

XII. SITE INSPECTION AND RIGHT OF ENTRY

12.1 BDA shall allow the City and/or the Board access to the Project property owned or controlled
by BDA for inspections during and upon completion of construction of the Project, and to
documents and records considered necessary by the City and/or the Board to assess BDA’s
compliance with this Agreement. BDA shall, in each contract with a builder or ot purchaser, retain
a right of entry into the properties and structures in favor of the City for the purpose of allowing the
Housing and Neighborhood Services Department employees and agents to conduct random non-
destructive walk-throughs and monitoring of the properties and structures.

¥

XIII. RESPONSIBILITY OF THE PARTIES

13.1  As between the City, BDA, and the Board, BDA shall be solely responsible for compensation
payable to any employee, contractor, or subcontractor of BDA, and none of the BDA’s employees,
contractors, or subcontractors will be deemed to be employees, contractors, or subcontractors of the
City or the Board as a result of the Agreement.
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13.2  To the extent permitted by Texas law, no director, officer, employee or agent.of the City.or
the Board shall be personally responsible for any liability arising under or growing out of this
Agreement.

XIV. EXAMINATION OF RECORDS

14.1 The City reserves the right to conduct, at its own expense, examinations, during regular
business hours and following notice to the Board and BDA of the books and records related to this
Agreement with the City (including such items as contracts, paper, correspondence, copies,
books, accounts, billings and other information related to the performance of the Board and/or
BDA’s services hereunder) no matter where the books and records are located. The City also
reserves the right to perform any and all additional ‘audits relating to the Board’s and/or BDA’s
services, provided that such audits are related to those services performed by the Board and/or BDA
for the City under this Agreement. These examinations shall be conducted at the offices maintained
by tlie Board and/or BDA. .

14.2  All applicable records and accounts of the Board and/or BDA relating to this Agreement,
together with all supporting documentation, shall be made available in Bexar County, Texas by the
Board and/or BDA throughout the term of this Agreement and for twelve (12) months after the
termination of this Agreement, and then transferred, upon City request, at no cost to the City, to the
City for retention. During this time, the City, at its own expense, may require that any or all of such
records and accounts be submitted for audit to the City or to a Certified Pubhc Accountant selected
by the City within ten (10) days following written request for same.

14.3  Should the City discover errors in internal controls or in record keeping associated with the
Project, the Board and/or BDA shall correct such discrepancies either upon discovery or within a
reasonable period of time, not to exceed sixty (60) days after discovery and notification by the City
to the Board and/or BDA of such discrepancies. The Board and/or BDA shall inform the City in
writing of the action taken to correct such audit discrepancies.

14.4 If it is determined as a result of such audit that the Board and/or BDA has overcharged the
City for the cost of the Public Improvements, then such overcharges shall be immediately returned to
the City and become due and payable with interest at the maximum legal rate under applicable law
from the date the City paid such overcharges. In addition, if the audit determined that there were
overcharges of more than two percent (2%) of the greater of the budget or payments to BDA for the
year in which the discrepancy occurred, then the City is entitled to a refund as a result of such
overcharges and BDA shall pay the cost of such audit.

XV. NON-WAIVER

15.1 No course of dealing on the part of the City, the Board or BDA nor any failure or delay by
the City; the Board or BDA in exercising any right, power or privilege under this Agreement shall
operate as a waiver of any right, power or privilege owing under this Agreement.
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XVI. ASSIGNMENT

16.1  All covenants and agreements contained herein by the City and/or the Board shall bind their
successors and assigns and shall inure to the benefit of BDA and their successors and assigns.

16.2 The City and/or the Board may assign their rights and obligations under this Agreement to
any governmental entity the City creates without prior consent of BDA. If the City and/or the Board
assign their rights and obligations under this Agreement then the City and/or the Board shall send
BDA written notice of such assignment within fifteen (15) days of such assignment.

16.3  BDA may sell or transfer its rights and obligations under this Agreement only with the
approval of the Board and the written consent of the City, as evidenced by an ordinance passed and -
approved by the City Council, when a qualified purchaser or assignee specifically agrees to assume
all of the obligations of BDA under this Agreement. This restriction on BDA’s rights to sell or
transfer is subject to the right to assign as provided in paragraph 16.6 below. ,

164 Any work or services contracted herein shall only be by written contract or agreement and,
unless the City grants specific waiver in writing, shall be subject by its terms, insofar as any
obligation of the City is concerned, to each and every provision of this Agreement. Compliance by
BDA’s subcontractors with this Agreement shall be the responsibility of BDA. Copies of those
written contracts must be submitted with the CPPR in order to be considered eligible Project Costs.

16.5 The City shall in no event be obligated to any third party, including any contractor,
subcontractor or consultant of BDA, for performance of work or services under this Agreement
except as set forth in paragraph 16.7 of the Agreement.

16.6 Any restrictions herein on the transfer or assignment of BDA’s interest in this Agreement
shall not apply to and shall not prevent the assignment of this Agreement to a lending institution or
other provider of capital in order to obtain financing for the Project. In no event, however, shall the
City be obligated in any way to the aforementioned financial institution or other provider of capital.

16.7 Each transfer or assignment to which there has been consent, pursuant to paragraph 16.3
above, shall be by instrument in writing, in form reasonably satisfactory to the City, and shall be
executed by the transferee or assignee who shall agree in writing for the benefit of the City and the
Board to be bound by and to perform the terms, covenants and conditions of this Agreement. Four
" (4) executed copies of such written instrument shall be delivered-to the City. Failure to first obtain,
in writing, the City’s consent, or failure to comply with the provisions herein contained shall operate
to prevent any such transfer or assignment from becoming effective.

16.8 In the event the City approves the assignment or transfer of this Agreement, as provided in
paragraph 16.6 above, BDA shall be released from such duties and obligations.

16,9  Except as set.forth in paragraph 16.3, the receipt by the City of services from an aséigneﬁ of
BDA shall not be deemed a waiver of the covenant in this Agreement against assignment or an
acceptance of the assignee or a release of BDA from further observance or performance by BDA of
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the covenants contained in this Agreement. . No provision of this Agreement shall be deemed waived
by the City unless such waiver is in writing, and approved by the City Council of the City in the
form of a duly passed ordinance.

XVII. NOTICE
17.1 Any notice sent under this Agreement shall be written and mailed with sufficient postage,

sent by certified mail, retum receipt requested, documented facsimile or delivered personally to an
. officer of the receiving party at the following addresses:

CITY . BOARD .
City of San Antonio Board of Directors, Tax Increment
City Manager’s Office Reinvestment Zone Number Sixteen
P.O. Box 893366 ) City of San Antonio, Texas .
San Antonio, Texas 78283-3966 C/0O Housing and Neighborhood Services Dept
FAX: (210) 207-7032 ATTN: David D. Garza, Director

City of San Antonio

1400 S. Flores

San Antonio, Texas 78204
FAX: (210) 207-7914

BROOKS DEVELOPMENT AUTHORITY

Mz, Bart Sanchez

Chief Financial Officer,

Brooks Development Authority,
1 B.D.A. Crossing, Suite 100
San Antonio, Texas 78235
FAX: (210) 678-3339

17.2 Each party may change its address by written notice in accordance with this Article. Any -
communication delivered by facsimile transmission shall be deemed delivered when receipt of such
transmission is received if*such receipt is during normal business hours or the next business day if-
such receipt is after normal business hours. Any communication so delivered in person shall be:
deemed received when receipted for by or actually received by an officer of the party to whom the
communication is properly addressed. All notices, requests or consents under this Agreement shall
be (a) in writing, (b) delivered to a principal officer or managing entity of the recipient in person, by
courier or mail or by facsimile, telegram, telex, cablegram or similar transmission, and (c) effective
only upon actual receipt by such person’s business office during normal business hours. If received
after normal business hours, the notice shall be considered received on the next business day after
such delivery. Whenever any notice is required to be given by applicable law or this Agreement, a
written waiver thereof, signed by the person entitled to notice, whether before or after the time stated .
therein, shall be deemed equivalent to the giving of such notice. Each party shall have the right from
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- time to time and at.any time to change its address by giving at least fifteen (15) days written notice
to the other party.

XVvIIl. CONFLICT OF INTEREST

18.1 The Board and BDA each acknowledges that it is informed that the Charter of the City and
its Ethics Code prohibit a City officer or employee, as those terms are defined in Section 2-52 of the
Ethics Code, from having a financial interest in any contract with the City or any City agency such
as City owned utilities. An officer or employee has a “prohibited financial interest” in a contract
with the City or in the sale to the City of land, materials, supplies or service, if any of the following
individual(s) or entities is a party to the contract or sale: a City officer or employee; his parent, child
or spouse; a business entity in which the officer or employee, or his parent, child or spouse owns ten
(10) percent or more of the voting stock or shares of the business entity, or ten (10) percent or more
of the fair market value of the business entity; a business entity in which any individual or entity
above listed is a subcontractor on a City contract, a partner or a parent or subsidiary business entity.

18.2 In accordance with Section 311.0091(h)(1) of the Act, and pursuant to the subsection above,
the Board and BDA each warrants and certifies, and this Agreement is made in reliance thereon, that
it, its officers, employees and agents are neither officers nor employees of the City. The Board and
BDA each further warrants and certifies that each member of the Board and that BDA has tendered
to the City a Discretionary Contracts Disclosure Statement, provided as Exhibit E, in compliance
with the City’s Ethics Code.

XIX. INDEPENDENT CONTRACTORS

19.1 It is expressly understood and agreed by all parties hereto that in performing their services
bereunder, the Board and BDA. at no time shall be acting as agents of the City and that all
consultants or contractors engaged by the Board and/or BDA. respectively shall be independent
contractors of the Board and/or BDA. The parties hereto understand and agree that the City shall not
be liable for any claims that may be asserted by any third party occurring in-connection with services
performed by the Board and/or BDA respectively, under this Agreement unless any such claims are
A due to the fault of the City.

'~19 2 The parties hereto further understand and agree that no party has anthcnty to bind the others
or to hold out to third parties that it has the authority to bind the others.

XX. TAXES, LICENSES AND PERMITS .

20.1 To the extent required by law, BDA shall pay, on or before their respective due dates, to the
" appropriate collecting authority all federal, state, and local taxes and fees which are now or may
« hereafter be levied upon the Zone Property or upon BDA or upon the business conducted on the
Zone Property or upon any of BDA’s property used in connection therewith, including employment

DA — Brodks City-Base N Page 30 0of 34
ACW ' .
Amended hune 18, 2000




taxes; and BDA shall maintain in current status all federal, state, and local licenses. and permits
required for the operation of the business conducted by BDA.

20.2 BDA shall include in the CPPR submission evidence of payment or exemption of the taxes
and fees above.

XXI. PREVAILING WAGES

21.1 The TIF program is a discretionary program, and the Board and BDA are each hereby
advised that it is the policy of the City that the requirements of Chapter 2258 of the Texas
Government Code, entitled “Prevailing Wage Rates,” shall apply to TIF Development Agreements.
In accordance with the provisions of Chapter 2258 and Ordinance No. 71312, a schedule of the
general prevailing rate of per diem wages in this locality for each craft or type of workman needed to
perform -this Agreement is included as Exhibit C, and made a part of this Agreement. BDA is
required, and shall require it§ subcontractors to comply with each updated schedule of the general
prevailing rates in effect at the time the BDA calls for bids for construction of a given Phase, BDA
is further required to cause the latest prevailing wage determination decision to be included in bids
and contracts with BDA’s general contractor and all subcontractors for construction of each Phase.
BDA shall forfeit as a penalty to the City sixty dollars ($60.00) for each laborer, workman, or
mechanic employed, for each calendar day, or portion thereof, that such laborer, workman or
mechanic is paid less that the said stipulated rates for any work done under said contract, by BDA or
any subcontractor under BDA. The establishment of prevailing wage rates in accordance with
Chapter 2258, Texas Government Code shall not be construed to relieve BDA from its obligation
under any Federal or State Law regarding the wages to be paid to or hours worked by laborers,
workmen or mechanics insofar as applicable to the work to be performed under this Agreement.
BDA shall convene a pre-construction meeting to be held with any contractors and invite the Labor
Compliance Office of the City to said meeting before proceeding with construction on any Phase.

XXll. CHANGES AND AMENDMENTS

22.1 Except when the terms of this Agreeinent expressly provide otherwise, any alterations,
additions, or deletions to the terms hereof shall be by amendment in writing executed by the City,
the Board and BDA and evidenced by passage of a subsequent City ordinance, as to the City’s
“approval.

22.2 Notwithstanding the above, the phasing of the Construction Schedule may be amended by
approval of the Board and the City, as evidenced by an agreement in writing between the Board and
the Director of the Department of the City responsible for the management of the TIF Program, as
long as the overall Final Project Plan and Final Financing Plans are not materially changed by such
amendment. In the event an amendment to the phasing of the Construction Schedule will resultin a
material change to the overall Final Project Plan or Final Financing Plan, then such amendment shall
comply with the requirements of paragraph 22.1, above. No change under this section may result in
an increase in the maximum contribution of the City. BDA may rely on the determination of the
Director of the Department of the City responsible for the management of the TIF Programs whether
"DA — Brooks City-Base Page 31 of 34
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a change in the phasing of the Construction Schedule would result in a material change to the overall
Final Project Plan and Final Financing Plans.

22.3 Ttis understood and agreed by the parties hereto that changes in local, state and federal rules,
regulations or laws applicable to the Board’s and BDA’s services hereunder may occur during the
term of this Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the effective
date of the rule, regulation or law.

XXITl. SEVERABILITY

23.1 If any clause or provision of this Agreement is held invalid, illegal or unenforceable under
present or future federal, state or local laws, including but not limited to the charter, code, or
ordinances of the City, then and in that event it is the intent of the parties hereto that such invalidity,
illegality or unenforceability shall not affect any other clause or provision hereof and that the
remainder of this Agreement shall be construed as if such invalid, illegal or unenforceable clause or
provision was never contained herein. It is also the intent of the parties hereto that in lieu of each
clause or provision of this Agreement that is invalid, illegal, or unenforceable, there be added as a
part of this Agreement a clause or provision as similar in terms to such invalid, illegal or
unenforceable clause or provision as may be possible, legal, valid and enforceable.

XXIV. LITIGATION EXPENSES

24.1 Under no circumstances will the Available Tax Increment Funds received under this
Agreement be used, either directly or indirectly, to pay costs or attorney fees incurred in any
adversarial proceeding regarding this Agreement against the City or any other public entity. :

242 During the term of this Agreement, if the Board and/or BDA files and/or pursues an
adversarial proceeding against the City regarding this Agreement without first engaging in good
faith mediation of the dispute, then, at the City’s option, all access to the funding provided for
hereunder may be deposited with a mutually acceptable escrow agent that will deposit such ﬁmds in
an interest bearmg account,

24.3  The Board and/or BDA, at the City’s option, could be ineligible for consideration to receive -
any future funding while any adversarial proceedings regardmg this Agreement against the City -
remains unresolved if it was initiated without first engaging in good faith mediation of the dispute.

244 For purposes of this Article, “adversarial proceedings” include any cause of action regarding
this Agreement filed by the Board and/or BDA against the City in any state or federal court, as well
as any state or federal administrative hearing, but does not include Alternate D1spute Resolution
proceedings, mcludmg arbitration. .
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XXV. LEGAL AUTHORITY

25.1 Each person executing this Agreement on behalf of the City, the Board or BDA, represents,
warrants, assures and guarantees that he has have full legal authority to (i) execute this Agreement
on behalf of the City, the Board and/or BDA, respectively and (ii) to bind the City, the Board and/or
BDA to all of the terms, conditions, provisions and obligations herein contained.

XXVI. VENUE AND GOVERNING LAW
26.1 This Contract shall be governed by the laws of the State of Texas.

262 Venue and jurisdiction arising under or in connection with this Contract shall lie exclusively
in Bexar County, Texas.

Any legal action or proceeding brought or maintained, directly or indirectly, as.a result of this
Agreement shall be heard and determined in Bexar County, Texas.

XXVIL. PARTIES’ REPRESENTATIONS

27.1 This Agreement has been jointly negotiated by the City, the Board and BDA and shall not be
construed against a party because that party may have primarily assumed responsibility for the
drafting of this Agreement.

XXVIIL. CAPTIONS

28.1  All captions used herein are only for the convenience of reference and shall not be construed
to have any effect or meaning as to the agreement between the parties hereto.

XXIX. ENTIRE AGREEMENT

29.1 This written Agreement embodies the final and entire agreement between the parties hereto
and may not be.contradicted by evidence of prior, contemporaneous, or subsequent oral agreements
of the parties. !

29.2 The Exhibits attached to this Agreement are incorporated herein and shall be considered a
part of this Agreement for the purposes stated herein, except that if there is a conflict between an
Exhibit and a provision of this Agreement, the provision of this Agreement shall prevail over the
Exhibit. '

IN WITNESS THEREOF, the parties hereto have caused this instrument to be signed on the date of -
" the each signature below. In accordance with Section 1.15 above, this Agreement will become
effective on the date of the last signature:
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CITY OF SAN ANTONIO

SHERYL SCULLEY
City Manager

City of San Antonio
Date:

BOARD OF DIRECTORS,

TAX INCREMENT REINVESTMENT
ZONE NUMBER SIXTEEN,

CITY OF SAN ANTONIO, TEXAS

Xl oo,
Neme: | Kinkipn ‘w.‘:\grﬂj
Title: Presiding Officer, Board 4f Directors

Address: 9%%p Colennad® sithe LoD 1%230

Date: [ ! 5 ! L)

Approved as form:

BROOKS DEVELOPMENT AUTHORITY

BROOKS DBVELOSXE’NTA ORITY,

a Defenss Base Develdpment Authority
By: Donald E. Jakeway, President and CEO

Datg: o=~ Of;?f

Leticia M. Vacek
City Clerk
Date;

City Attorney

Date:
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Exhibit A
Brooks City-Base
Construction Schedule
Phase Yenr Projects Cost of Project
1 2005 Runway Demolition 6549 812 -
20056 Research Plaza Bivd. 176, 878
2005 City Base Landing Rd. 507,813
2005 Draina e & Detention 27.578
2 2006 Dernolition of Bulldings ~232.800
2008 Sewer Outfall 1,300,000
2008 Boyle Rd./Research Plaza Sewer 388.400
2006 Lyster Rd. ' 1,041,488
2008 Research Plaze Bivd. 98,8423
2006 City Base Landing Rd. 2,769,229

Drainage & Detention

i

1,135,476

3 2007 Boyie Rd./Research Pigza Sewer 454 400
2007 Lyster Rd. 926,806
2007 . Sidney Brooks Rd. 380,000
2007 Research Plaza Blvd. - 473,000
2007 City Base Landing Rd. 145,331
2007 Drainage & Detention , 1,213 491
2007 Strest Landscape & Enhancemsnis 247,000

- SE Military to Stdne oka

* Sldney Brooks Resasrch Bivd. 6,181,450
: ?01_0 * Regearch Blvd. o Lyster Rd., 817,028
7 Azm'l * Regegreh Bivd, to Lyster Rd. 5,468,100
5‘“ 3 a2 9 x;“ -V ,.:i«‘g."' 2 RRER Ll : 353 St % i 52} i
g 2012 * Research Blvd. to Lyster Rd, - 783 155
2012 * Lyster Rd. to South Properiy Line 1,501 885
2012 * South Property Line to Loap 410 5,457,600
§ 2013 * Lyster Rd. to South Property Ling 1,501,885
’2013, * South Property Line to Loop 410 5,457,600
Total 54,043,299

* New Braunfels infrastructure Projects
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CITY OF SAN ANTONIO
TAX INCREMENT REINVESTMENT ZONE

Project Status Report

Pursuant to the Development Agreement, the DEVELOPER has agreed to provide periodic
reports of construction to the CITY upon reasonable request. The City requests that the
Developer submit a TIRZ project status report every quarter every year until the project is
complete, due by:

Ianuazy 15™ for the first quarter,

April 15 for the second quarter,

July 15%, for the third quarter and

October 15 for the fourth quarter.

At the completion of the project, the DEVELOPER shall submit a comprehensive final report.

Each quarterly report must include the following information;

» The number of Private Improvements completcd (single-fumily and/or multi-family and
commercial when applicable) and year in which they were completed
The "Publi¢ Improvements completed and costs incurred to date by year in which
improvements were completed
Indicate whether the construction is on track with the approved Final Project and Finance
Plan
Ifthe pro_lcct timeline has slipped, the Develaper is to submit an updated project timeline
The sale prices of the smgle—famﬂy homes completed (Please obtam and provide sales
data for original sales price of every home sold.)
» Photos of: housing and commercial developments; before, during and after construction

YY¥Y V¥V ¥

In addition, for the City to monitor compliance with Sections 7.3 and 74 of the Development .
Agreement, the Developer must submit annually the Certificate of Insurance reflecting proof
that:
> the City and its officers, employees and elected representatives are additional insureds as
respects the operations and activities of, or on behalf of, the named insured contracting
with the City, with the exception of the workers’ compensation policy;
> the endorsement that the “other insurance” clause shall not apply to the City of San
Antonio where the City of San Antonio is an additional insured shown on the policy;
» the Workers' Compensation and emplovers’ liability policy provides a2 waiver of
subrogation in favor of the City of San Antonio; and
» Notification to the City of any cancellation, non-renewal or material change in coverage
was given not less than thirty (30) days prior to the change or ten (10) days prior to the
cancellation due to non-payment of premiums, accompanied by a replacement Certificate
of Insurance.

Attached is a form you may use to fulfill this reporting requirement.

FATIF UNIT\Procedural Manual\Project Status Report - finatl11-03-03.doc




TIRZ Project Progress Report (Consfruction)

Name of Project: R TIRZ #: ; ’
Progress Report & . : TIRZ Term:
From: To:

Period Covered by this Report:
From: To:

The number of i"rivate Improvements (single—ﬁimily and/or multi-family and commercial if applicable) compieted and year in which they were done

FATIF UMIT\Procedurl MarssaliProject Status Repost - finall 1-93-03.doc




» s Construction bn krack with the approved Final Project and Finance Plan? 1f not, please submit an updated timeline with the aciual construction and the projected buildout.
FATIF URIProvedurs] MsnuePProfect Status Repott - firall lm—ﬁ!.thc“
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i _ Original Project Plan

Actusl/Projected

Yeard Single-Family | Multi -Family

Other

Single -Family

Multi Fanily

Qther

19991

2000

2001

2002

2003

2004

2005

2006

2007

2008

Certification: '
1 certify, that to the best of my knowledge and belief,
the data above is correct and that all ootlays were
made in accordance with the terms of the
Development Apreement.

Signature of Certifying Individual:

Date:

Type or printed Name and Title:

Telephone &

FATIR UNITProcederal MumealProject Stabis Rapot - Bosll 1-03.03. dox.
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3 ORDTNANCE H 1312

AMENDING ORDINANCE NO. 601D, DATED JANUARY 17,
19E5, 8D AS TO ADOPT A NEW "GENERAL CONDITIONSY
SECTION IN 10D LOCAL FUNDED: CITY PUBLIC WORKS
CONSTROCTION CONTRACTS AS EET OUT IN THE REVISED
CITY WAGE AND LANOR STANDARD PROVISIONS.

*****ﬁ***‘******tﬂﬂ

WHEREAS, the City '.cuunci.l wishes +to establish -the genu:r:%u

prevailing rate of per diem wages in the form of a sum Owrie.
for each of two destinct categories of wages dascribed as
nminimum hourly base pay" and "minimum hourly fringe benefit
soptribution® Zfor =all  100% Locelly Funded eity oonstruction

contrackts; and

WHEREAE, thera Is a new United Stetas Department of Isbor Wage
Determination Decicion for Bexar County, Texas, lished in the
Fadaral Register,
cantracks;: and -

WHEREAE, - any 1D0% losally Funded Clty Public Works Construcstblon
Cantractor/Subpontractor iR strictly prohibited from psying the
various classifiocatinn of laberars, workmen, and mwechanics any
amount less than the "minimof hourly base peyY by the sosounting
prooges  of adding the raduction in "minimum hourly base pey® <o
the *minimmn hourly fringe benefit contribdution® so as to net a
combined total of the two categories of the wage; and

WHEREAS, it is the intent of the City Council to allow various
minimun |

clasuification of laborers, workmen, and mechanics “tha
*pinimum  nourly

hourly "cash eguivalent® of the appropriste
frings benefit oontriutien® listed in a2 wmge detarmination
gecision in lieu of henefits contributed to & -parmiseible Eringe

benefit plan; - and -

e

WHEREAE, -the gcity staff-has prepared new "General Conditions®,
governing ' wages and labor standerds and practices, which rre sat
forth in Attachment T and incorporsted herein by referance for
n)l purposes, and which arse 4o be made part of all future 2100%
Locelly Punded city Publis Works-oonstrustion Contrachs; — NOW

THEREFORE

» r

0 71312 - 1

puts,
that appliss to such 1p0% Iooally Funded |
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.BE I'l DRDAINED BY THE CITY COUNCIL OF THE

CTTY OF SAN- ANTONIO: - -

SECTION 1. ordinance No. 60130, pass dh January 17, 1985, - LB .
bhereby =mendesd Lo replace the 100 3 Looally Fupdad City Public
Worke  Conetruction Centract nzenerz2) Conditions! document
attached thereto with the new updated nganeral Conditicms"
deipumant sttached herato and labied "Attmchment I'. . ‘

PASSED AND APPROVED TEIE 29 = dey of Zﬁw 1290,

D 71312 -~ 2
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MEVEALING CRDINARCE MO, 49318 OF APKIL 27, 1978
ASD NEFLACDI SAME WITE EIS  ORDTNANCE, ARD

EE TP ORDATNED, BY 'HE. CITY COUNCIL OF THE COTYTE BRN"ARINION

SECTION 1. - Ordinance No. 48318 of Apeil 27, 1878 is hereby Swmally Sepealed,

SETTUON 2. In serordamce with Artlole 5158s, Revieed Cdvil Btatutes of Pexas,
as amedad, the City Counedl hereby adopts the moet qurent United Statas
Departimnt of laber Wame Determination Decigiow for Bexar Cpunty, Texas (wage
determination decigdon in effest +en (10) dsys poior o WA cpening) &8s

ublished in the Pederal Register sg the locel general prevalling
mmate of per dlen wages to- e peid to vasioas clssrificetione of laroeers,

Publio ks mm euimets.

Furthernors, it i hareby the exprassad intent of the City Gwmeil of the
aity of San Adtonlo 0 clescly setablish the pepsrel preveiling rate of per diem
ages o be A sum omtadn, dn dollurs and omss, e each of two distinet

‘ k#'mwﬁnaﬁ;wﬁm un b clasgificarims are
ot entitied t mmosive sny “minimm hezly | “pepefitg® dy virtue of
dopting the United States Department of Laber Wage Determinaticn Decisions Sor

Jexar County. Texas wpd that Tesilt is the sgpress incent of the Dlty Comeil.

It i alas the inkent of  the Oity Comcil to  Allow  the

CE

071812 - 3
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_public Works %o insert into

in hersby directed to instruct the Director of

SEITON 3. The ity Mamager
all fitmys 1008 Lecally Fumded City Rublic Wovks
as

¥

sonstrustion COULYASEE, rew

‘Gengzal Condltions set forth in Attachment I,
Wmmﬁﬂrl}lmﬂ) governing wage and-

with the Direcker of Public Wxke, is

The City Manager, in consultation “Genaral
Counedl to pericdically smend mach
rasdad. i in the docummert an

wwwc&w
" administratively

‘#m%&zfﬁ%%ﬁ

ABFROVED . AS TO FORM:

£

C85-04

o 7112 =4
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WAGE & HOUR OFEICE, PUSLIC WORKE DEPT. RESPONSTBILITIRS

CLADS & DIEFUTES PERTATNING 0 NAGE BATES .

BEEACH OF WAGE & 12MOR BTANDARDS PROVIEIONS
mwmfmmwmmmmmm
MMM WG ' |
OVERTIME COMPENSATTON OF WCN-FEDERALLY FUNCIED PROTECTS

PAYMEQT OF CAEY EQUIVALENT FRINGE BENEFTLS

BK CONDOCTED O ECT.IOAYS-CN-FEDERALLY FIRCED PROTECTS,
mmwmmmm '
mmmmmmxmmm’mmm
PAYROLLS & BASIC PAYROLE RECORDS .

TABOR DIBPDTES

mmmm,mmmﬂm ‘
mmmmmﬁmmm

."m—nmmm

mmmmm/mum - "
JOESTTE CONTTIONE ‘
mwmmm
PROVTETONS 70 BE ‘THCT.UDED TN BUBCONIRACTS

071812 -5
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Tuis ix a U0k Josally fipdel Public Narks Cootract and Artinle S15%.
Revised Civil Btatubes of Tewas, ap amanded, resuires that not less than
the ganersl preveiling wage rates (minimn hourly hass’pay

bowrly frings henefit contribotion) for woek of sinilar character be
3 sap These wage Tatos are

mmwwmm._&*wmm“ by the Sty
coreil “of the Tity of Ban antondo. Copiss of Ioth the cuxrent
Ordinance as amended and the wage ratus are contained v the ;

Condiitions, Mmmmmmuofwmmﬂﬁﬂl

mﬁmmdthm&mnberw
Any mm.ﬁmwmmmmmﬁ

Any deviation Zina) peymant
cause for City's witbholding either periodic interim or e

‘the contractor mtl] auch davistions are Froperly corvected.

The Wage & Boor Office, Bublic Worke Department, City of Ban Antonio. 28
‘primarily regongible for all Rape and laber Btandard
investigation and enforcement and will honitor centractor/snbcontzastor

prackions to awsure the Director of Public Works that:

Aeptoprints weakly compliatos statemsnts and peyroll records are

Mg,mwbymmum/mmmﬂm
are reviewd for coplisnce with the Vage “and Labor Standard

b Agprentises/trainses vorkiog oo the project are proper) 4 miﬂamm!tﬁeaﬁeﬁ
by the wmmxlmtm on records and a =

mmmmﬂmauym (st random) mmhwjm“

Mmmwwmm/mmm :.s-uﬁxmd
S s Ll [y e means, to giwe T A part of
compengation bo wikdch he is othescise entitled.

. That any mwmmmmw&mﬁm%% Hage
.Bnur mmmm&mmmhmmi@mm :

e,
B TINTH o K




4

will MWth

veported by mwwtmm'smge&mem i wrdting
within the girty (60) vmlendar day period shall be deamsd wrived by, the
oyee for the purposse of the City administering and enforcing the

expl

Qity*s eontrast rights against the contractor on behalf of the employee.

:iiggﬁ%}c{:ufmmtymmmnm W
JIWJ, pn-muummlmghhu

‘apainst the contractor/mibcontrastor : wibcontrastor for breach of contract and  obher

sanctime available to enforoe the Mage and Labor Standard Provisions. .

 BREATE OF WAGE AND TABOR STACABD PROVISTONS

The City of San antomio reserves the right to tewminate this comtract
for mummxmmmmlym cordioe-

the City of San Antenic. viclstions, o ek,
will be mmamabgmm:mﬁ'mmmmm“mm the
- remongibility higtary of a potantial montrastor/subcontrastor prior to
Mﬁmmaﬁdﬁmmblmmmm The general remedies
statsd in this pavagraph 4. abowe, are not exhanetive and nob  cumle-
tive for-the City reserves lecal and contractual rights to other
speific remedier ontlined bherein balow and in other parbe of this -
- pontract Al ae mmwadhynpplmblemtydsm Am::mw nrai-—
m,mmmm

‘Mﬁemwnmm/mmﬁmvemmmmm

of a partioular work slement reguires a cartain suployee clamgification
aud mkill that is oot listed in the wage determinetion decimion
sontained in the original contract docoments, tontragtor/subosntractor
» 4F possible) to the Wage and

bidding,
B OFfice identifying that clage of laborevs/mechanios not listed in
the wage dstergination decision who are inteofied to be employed, or who -
are being employed, under the contrast:, mmhmbastjzﬁamt and
znfnmhamrmw available 1o bhim gt -the time, and ®imilar
pricr decimicng, the Directar of Piblic Works, m.wqt'&nmmpzhall

clasxify gaid laborars/mechanics by iesuing a mpesis] Jocal e

bion Sscigion to the contvantor/subcontrastor which aball
enforoed by the Wage and Hoar OFfice. | _
—2-
D 71312 -7
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S. MINDOM WAGE

ALl lmborers/mechanios smployed to construct the wark governsd by - this
contract ghall be paid not lesw than weeldy tha full amint of wages due
(minimon bourly base pay and niindmom hourly fringe benefit contribubion
fm-al.‘l!‘mnmzind incinding ovartime) for the immediately preceding
umﬁmtmgemﬂmmmlnsthanm o=
taimﬂinﬂauageaetmtzm decigion included in this contract.
Sednations ap are mandated by state or fedars] law and

. those " lega] dednatinne previcusly spproved in writing by the employes, .

or wmcﬁhawwepemttadhystateur;ﬁe&ml law, way ba
wmmmm/mmm

mwmmmzmmmﬁsmmmﬂfum
for eploysss, such programs shell be fully sporoved by the Oity in
adopting a previous U.8. Departent of Labor desision on euch fringe
benafit peograsw or by a@pzymgmmwum rendering a .local
desizion on the adequacy of the fringe henefit programe. The approved
progeamg  shall be in place at the tine of City oonbract execution and

thareof diaclosed to the Wage and Hoar Offies, Clty of Ban

Provisicns
an,&rlmlmmprmﬁapmjmtmmg.

Regulsr oonbrsctor/miboontractor conbribibions mede to, or costs
inguryed for, apmrowved fringe benefit plane, funds cr obher benafit
mogmﬂnt cover pericds of time greater than the one wesk payroll.
(a.g. monthly uqmwly,am)ﬂmlhemmw the
wenicly rpayroll decords to rafiect the

pontrastar/mbwoomimasnr
WMWMMdmmlymmfmwmhuuﬂum

8_:

. npengation
ﬁm the bagic hourly rate of pay for all honvs worked in excess of 40

houre mammmmmmkmm Fringe benafits must be
paid for straight time and overbime; howaver, E£rings benefits are not

imludduhsncmingﬂmmrdmrm.

. The contrastor/subocntrastor ina.llamd“tapatxamum hmrly mnh.

squivalent of minimas hourly fringe bepefits listed in the wage
determination decimion in liew of the vontribution of banefits to a

permisxible tmngshmcfmtplmibrallhnmumﬂmﬂm}uamgwﬁm
&g  denoribes ‘paragruch 6.0 abowe. Ao eyployes io not allowed +o
Dyt vm lm&mt&%ﬂlﬁﬂﬂfﬁs&cmﬁenﬁmwﬁiﬂmﬂn

-wage deterpingtion decimien.

- N
© 71312~ B



http:lIlin:I.Im
http:J:IIIl:Iefit-p1.an
http:l.a!:r:m!!r/mlah!m:.ic
http:otlertd.ee
http:IIIIa.ll

N
S

O

9, mmmww' ¥ PUNDED BROJECTH

10.

I alsbmxlmmmuwlwedinmmulmandwapaofm
mmmmmmmwm'smy.mﬁum, ek
July, Iaburmy.Mmg:.vingmy, Cheistzms Dey, and Martin Tother Eing
ay the calandar deye cheerved as Emxch in sy given yesr, work

DNDEREASVERT OF WAGES' OR SALARYES

&. Wben a “full investigation” (ae called for in and as cometrusd undec
- Avticde 5159, Bex, 2 and a® further gengr=lly dsooribed in' an
administrative directive to the fity's Wage & Bour Offiom from the
Qity's mmﬁmmmmuﬂd"mmmemmm
Standanis . on 100% Gty Constrantion
Projecty,” as ma,ybemmdnd) mﬂm.mmzt:a:f wages by
contrasthor/pb-contrantor laborers/mechanioe enployed upon the
mmwmm,mcﬁgaxmm in additien
to mwch other Mights as may he afforded it mder ptate and/or
fedaral law and/or this contvast, shall witbhold from the ocombwaee
tor, ot of any paymenty (interdim progress apd/or final) due the
contractey, #o mceh theresf as the City of 8San Antonio may comgide:

necesmary to . pecuire ltimate payment by the sporopriate party to

mnmmmmm, of £l wapes recpuived by this conbract

trmtar(nmay - appropriste), to the respective laborers/
mechardes to  whom thgmia&anrmtheir behelf to fringe
banefit plans, LHunds, or progoams for any type of minimm fringe
mwmbﬂmmw:mhlew&mmmm.

b. Artivle 5159, Revised Civil Statutes of Terax, asm:&sd, mte:

 that the conbractor shall forfeit 5 & penalty to the City of Ban
Rntando the sum of mixty dollers (8§60.00) for each calsnder day, or

mmw,wm leborer, woriman, or mechanic, who im padd

will aply to any viclations of paragraghe 6, 7, or 2 bersin,
-mﬂﬁmfmmnﬂac&rlmmmmﬁnhﬁm.

d. If mmw.ummmmmmmmwmm mtmm:

aoconplish sames
undergaid - wguaballhermudbquityinamu"unfwnﬁ
worker's accommt' estahlished by the City of San antonio, for wuch

g
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http:forfe.it

“

cof wark din & conspdewoos  and
Tenrbine]

eployess,  If after ope (1) year from the finel acceptance of the
project by the City, workers gtill cannot be lncated, in order that
Eha  City can make affective interim re-use of the wner, mxh wapes

‘dmmmequthemﬁymamuﬂdmmthm 3
-m&mtﬁmmﬁlmmnfthemmwthecm_g.v

meryaﬁtermmafﬁhethmmmmdiamuhibﬁe&

DIRPLAYING WAGH DETEAMINATTON DECTSICNS/AND NOTICE 7O LARCHRRS /MECHANTCS
ETRITMENT '

mechanics stploved and to be employed on the werk covered by this
mm;mm&nﬁnyﬁbgﬂemm/mmmtwntﬂmsite
place peadily and

following statacerdt, mmumm,mmm and szmm
neer the disgley of the wepe determination decision

Ecqth the City of San Antonie and the conbractor/scboonbracstoy agres that

.ym mmmmmmtlmmmmmmlym oy

end minfmen bously fringe hensfit contritation in accordsnce with the
wage rmmmymmmmmwum@lmemm

valauiﬂutxmofmrkympe:ﬁnm

Aﬁﬂiﬂonﬂly;ymmhemﬂmtlm&nmm&m—hﬂfmm
bamic hourly rate of pay for any bours worked over 40 in any seven (7)
Salendar day work period, and for any wrk-conducted on New Year's Day,
Meaereisl Dwy, Fourth of July, Iabof Day, Thankegiving Day, Chrietmes Day
mmmmammmmm&pwummm

given yesr,

Apwentice and trainee hourly wage rates and ratios apply :
Pederzl, or S‘k:a.%:e,

apprentioss and recognized
programe  yregietered withthem‘of

ﬁmﬁm%m@mu“mt&pﬁmm
for the type of work you do, you must zake divect to . the
Wmﬂmﬁemwrﬁm mth:inm.xty(ﬁmmlaﬂardayzofym
reseizt - of any wage or benetit or veport,

the mtydmmmsmm Pﬂblmmmvmmyﬁ'.o.
Box 539966, Ban antemio; mm;&-‘w&s. Tt ix mandatory  that yom

-5
071312 - 10



http:alllll8U';l".ti
http:t'!:j.ty
http:J.ttI!i'IIIi.r3
http:IIO\1t'I:'.Ie

)

=

Mlyﬁlemwmixquwycf allegedly incerrsct wage or benefit
mmcmummm Wage & Hour OFfics

' eyt

mth:.n themxtytﬁmnalmiar pariod so that you do not walve yoor
potential right of maverymdgrﬂzmiﬁmafthe&ty :df San
mmmmmmmpmm.

Eoth the City of San Entonio and the comtrastor/mibcontractor agree thakt

1o labanr/mmwauesammmmmimﬂl@ed
indarreynent. of waget or bepefity phall be dischavged by the emplover or

in otber hed:,scrmimted the for
Bmhw -?;mr againat: by enployer ﬁm_

124 m&mmm-'

B. mmmmmnmmmwmnm
in aooordance with the "Gansral Guideline” ingtruvtions furnished by
tha Wage & Bonr Offise of the City of San Antonio. - Buch ‘payroll
MMIMMMMMMQEMMH@W&,

mmmmm:m&m,Mym@w

and Eringe raid, . The contractor shall submit payroll
recordy each week, and no later than meven [7) workdng
follewing oconpletion of the bainy preosgesd, to the Wage &

Ber OFfice, City of San Amionio. These payroll recoods  shall
mﬂdﬂlgaxmllsafthammm af

cdnelude certified
‘his sukcontrastors, ithemgmﬂnrst:cadthatthemnmmnhallba

. hix
wlhmmﬁmuﬁuﬁmmmﬁnci%glm& B
mmwmawysum:toz Complisnoe”, aw

called for by the contract dooumants, pnyrolllwillba
Torvarded to Public Works, mg:&amrn&im cf.tyu:Sanmbomm

b, Unpmaafmmllmuttalsmﬁmﬂnmtingpaymnmcf
the conbtractor/mubcontractors mechaning
~employed tnder the work covered by this contract shall be mintained

T. B. Department of Treasary, eto.), and that the
policdier, carbificates, and descriphion of berefiti of the plan m:,
Jrogran a8 may be periodically  amenfed, bave beem  clearly
-oommpingtesd  in a timely wasoer and dn weitdng, to the
lahgﬁlmhmﬁm afferted prior to their performing work on the |

efun
071312 - 11
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13)’

. Iha contractor/subcantractor ehall make the
or teanmeribing by authorized

drspeciion,  oopying,
r@twmmtivu of the City of San Antwnio st reaonable times and
locations for parposes of monitoring complisnce with this contract.
LA DsEures | -
The Sontractor/subcontractor M:m&amlxmfyﬁ*m

mmmmmdwwm’m““f”’y“m or inpending
glfect, or im

sontractor/pibcontrastar labor dimmbe widch
abfestiny, mmﬁmm's,wwmmﬁ?/
# work. In addition, the contrachor/subcontrachor .

aubcontrastor’
mewmmmmm&mﬁ

 mxh  labor dispotes on the scheduls, incinding but not limited to- such

14,

proupily seeking  injmctive relief “if apmropriate

s mmwdw .
appvopriately utiliszed to mitigate or slimingte ths
Jobette and shatuling asfects of the labor dSepte, : '

COHPLAINTS, WROCEEVINGE, (R TRSTINNY BY SMPLOVRES

Mo labamn/mhnnicsmﬁmthemge malary, or other lahox standar
provimicos of this contract are mpplicable shall be discharged or in any

Contractor/subcontractors mxmmﬁmimﬁmﬁc‘ﬁyu
Fresenting

of Ban mmammmm
mmmmmor him

D 71312 - 12
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by

WWM

. Agprentices will be pernitiad to work at less ml‘h'ba indi;
rate for the work they paxform when they ars waﬂwwﬂ'
- ual m,mﬁﬁgmwwm
‘with the U, 8, Department of labor, Esployment and :
Administration, Burean of Agorenticeship & Traiving, or with & Btate

the rogistared mrogram, Ay ewployee listed on 2 payroll
spprentios mzmrﬁmismtaminuudaﬁmdintbi

tine's -leve] of progress sxpresssd mx the
mjm‘gmmmﬂﬁ sgpliseble wage detecutnaion

da::i:ion.

0 71312 - 13




B .

d.

bythenmluxthmdmmimngmustmtmnhanhepaidmtlms
*than work he

enployee-trainask, i ,
slong with the payroll recosd that the sgploves ig Eirst listed an,
to the Wage & Boor Qffice of the City of fun Ambonin. In the svent
the Emoloyment and Trmining Administration withiraws appreval of &
training prograrm, the sonteartor/mibeontractsr will ne Janger he
permitiad  to m:.ze traipees wt  leas than the
Fradatenmited for ‘the work perfomed il anmugrahle
mwwwmwmwwmmm

w:&.sa. and 3, ahwea’ballmtnpembamexdlme
it Deparimant of

Irc Iedarally Zundsd projects. MWW&S-Q. shall ot
applyfz:thaupommacﬂ&mﬁm tuhabuildm;

The Mnnafwmmamnmymfmthiambmuheﬁm
Bue as the Rattio peemitted wvnder the plan aggeoved by the
and Training Aduinistration, mmafamxtmh:.pm

Erpdoymant
mmm U.8, Deparbosnt of labor, by Craft., 2 copy .
mzammmmmmmammm

‘min spmcifiratione for this projeck,

When 2 “"Full investigetion” {as called for in, and as congtrusd
under, Artinle 51%0%a, Sex. 2, and as furthar generally described in.
an adminiptrative diyestive fo the Uity's Wage & Bowr Office from
the City'm Director of Public Works entitied *Comdnoting Wage and
msmmmmgmmmmmmmzmmtymw
tion Prodeste™, ar mey be amendsd) evidences & violation of ‘the
mwwmmmmuwmmmw
sub-contractor eogslovees :

rabis
contrack, Wmmmwmbyanymtxam
wdngmm .

-5~
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2l PRNTION 0 B DUCOORD TN SUSCONIACTS

18, JOBSTIF CONDITICRS . .
" Contractors/subacotractors w:.ll mtmwmpermmloyadm the
 projest hnwpkmmmmémgtur under construction condittions which

20.

a. The mmm/mmmwhmnglymlymeaf
‘appropriate -ages oomensurate with the degree of reguired skill,
strength, matnrity and Sudgment sgsocisted with the astivity to be

in, hntmtleuﬂmtbsageuffcw‘bm {14} wvyaare, &g
by Varnon's Annotated Texas Stututes c:pacully Article

Rational A‘ﬁmmmbmlatmgmph%l. "ehild ZTabor
Ceocupationg” W Publication 1330,

T &y T e 8 e B,
Y am r

therafore W Jaw on this sbject, The
mmhw/mbm.:gtnr mkcla;i;im&fnmmhe and
mmmum&um

b. me&%h&mlqﬂmdm%mmmrﬂ
the tine of evployment for this contract, are serving sentence in a
Peral or corrections] institution esnept that price speroval by the
Diyectar wmmamwmmygm parti:::.
pating din mpervinesd wek release or forlough progeam that is

m.wwmmmmm;
c. The mmnw:amx uhallhemible ' compliance
with the provieicme of “the "Demigration Befoom and Uordeol 2ot of
_lﬂﬂﬁ"mblicmﬁ—sns,mﬂ any related State anabling or
dnplementing  statutes ax thay in comhination aply +o
the urlawiil Wnﬁalimazﬂ vnfair immigration-relataed
mployment rrastiosx affesting this contvast. |

- The WMIMM%@MMWWM
reascnably  mimilar combestus] adaptations bem:f,_axﬂ.mwuthm:‘

eimilar, if net preater, gensral contwactual mrtharitywthe'
© subooptrachoe mmmmmnthecityofaanmwﬁommm
ey the contractor,

: ~10-
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WAIS Document Retrieval

GENERAL DECISION: TX20080041 oz/os/zcus T®41

Date: February B, 2008°
General Decision mnbw TX20080041 02/08/2003

Superseded General Decision Number: TX20070043
gtate: Texas
Construction Types: Heavy and Bighway -

Counties: Bell, Bexar, Brazos,' Comal, Coryell,
Hays, Mclennan, !I‘ravis and Williamson- Counties

Heavy (exclud:mg tu.nnels angd dams) and Bighway
Projects {does not include building structures

Page 1 of 3

Guadalups,
in Texas.

Constructlon
in rest arss

projecta).. *NOT TO. BE USED FOR WORK ON SEWAGE OR. 'WATER
TREATMENT PLANTS OR LIFT/PUMP STATIONS IN BELL, CORYELL,

McLENNAN RKD WILLTAMBON COUNTIES.

Mogification Number Publication Date
© D - 02/08/2008

SUTXZ005-001 01/03/2005
Rates

Air Tool OperatoX....., viverveeo§ 16.0D
Asphalt Distributsr Operator...$ 12.09
Asphalt paving machine operator$ 11.82
Asphalt Raker.....evrrsssener.-§ B8.86
Asphalt Bhoveler........+s..v..5 10.56
Broon or Bweeper Operator......$ 9.74

Bulldozer operaftor ........ v 8 11,04
CRAYDENEET. . v vsnarersisanssssavd 12.25
Concrete Finisher, P&ving ve.-05 1D.53
Concrete Finishdr, Strustures..$ 10.85

Concrete Paving Cuzbing .
Machine Operator,.... ...e..v.5 14.00
Concrete Paving Finishing

Machine Operator.......csesue.b 12.00
Concrete Rubber................§ 10.88
Crane, Clamghell, Backhoe,

- Darrick, Dragline, Shovel . ]
OpBLELOL. vevrvrvanssrsnssrsiss$ 13,66 -
Bleotrieidn, voyrieersicnenneee-9 24,11
Flagger. . v v eiveonvnrwanes ceaas 3 BLAS
Form Bulldex/Setter, structures$ 10.88
Form Setter, Paving & Curb.....$ ©.88
Poundation Drill Operato::, ’

Truck Meunted........ sese ..-$ 15.00
Front End Loader Qpera‘t:m:. vees. 5 11.38
LabOrer, COMMON. «..rseesirasse.5  9.34
Taborer, Utility........v0.. ...8 10,122
Mechanis. .vveverens s terenan oS 14.74
Mixer operator, Congrete Paving$ 15.25
Mixer OPETALOX...cciicnvvee.an.d 10.83
Motor Grader Operator, Fine o -
Grade. v.rciccsmvis $ 15.26°

Fringes

- 0.00
.0.00
D. 0o
0.00.
0.00
0.00
0.00
0.00
0.00
0.00

) 0.00

0.00
0.00

£ D O 0D
.

DOOOoOC0

OO OO

o
«

o
Lo

it/ fFrwehoate ﬁnmv:::ﬂ onn oovinei-hinfoatdeie coidhnamesTavis-Racon&dncid=TX2008... 2/25/2008
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WAIS Document Retrieval

1/> Motor Grader Operator, Rough.,.$ 12.96 0.00

oL - T 5 0.00
Bainter, Structures............$ 11.00 0.00
Pavement Maerking Machine
Operator. .vveirrennuen ceswsers s § 11,82 0.00
Pipelayer.. . .ieiennnnenn cvens.5 10,48 . 0.00
Planer Qperator. ...............$A17.45-- 0.00

.:Rainforcing Steel Setteyr,

Paving..... R - .- 1 0.00
Reinforcing Bteel Setter, .

, BELruotuTe. ..o ierinan el 8 24,00 6.00
Roller Opsrator, Pneumatin, : ’
Belfi-Propellad........couun .8 8.3¢ 0.00
Roller Operator, steal Wheel, ,

Flat Wheel/Tamping............. 8 8,80 ) 0.00
Roller Cperator, Etsal Wheel, .

Plant Mix Pavement......... .5 10.24 0.00
Scraper Qpa::atar...............$ $.93 ° 6.00
BOIVACBT v rnserinnenenranaa..ad 11,41 0.00

.8ign Installer (PGM}...........5 14.85 0.00
Slip Form Machine Operstor.....$ 15.17 0.00
Spreader Box operator........,.§ 10,38 0.00
Structural 8teel Worker........$ 13.41 . 0.00
Tractor operator, Crawler Type.§$ 11.10 0.00
Traveling Mixer Operator.......5 10.04 . g.00 -
Trenching machine operator, '
Heavy........ cereeraaaseaaeasl 8 14,22 0.00
Teuck Driver Tandem Axle Semi~ o
Pradlel. v vaurarcnronernenana vo.5 10.95 0.no

, ~ Truck driver, lowboy-Float.....§ 15,30 0.00

's_a Truck driver, Single Axle, .

. BBEVY . tivviviiiermrencersonsne B 11,88 0.00
Truck driver, Single Axle, .
L e - 0.00
Wagon Drill, Borimng Machine, o :

. Post’ Hole Driller Operator.....$ 14.85 0.00
Welder....oiveirnneerrrrnenes e 14,26 a.00
‘Work Zone Berricade Servicer...5 11.15 N A 1

Unlisted classifications needad for work not included within
the scope of the classifications listed may be added after
award only ms provided in the labor stnndards contragt clauses -

(2BCE‘R 5. 5 (a) (l (ii)).

In the listing above, the "5U" designation means that rates
*listed under the identifier de not. reflect collectively
bargained wage and fringe benefit rates.' Other designations
indicate unions whose rates have been determined to be -
prevail;mg.

WAGE DETERMTNATION AFPERLS PROCESS

o

1.) Bas'there been an initial decision in thé matter? This can

—

hitp://frwebgate.sccess. gpo,govicgi-bin/getdoc.ogi?dbname=Davis-Bacon&docid=TX2008... 2/25/2008
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‘Review Board (formerly the Wage Appeals. Board).

Page 3 of 3

" WAIS Document Retrieval

e

*  an existing published wage determination
a survey underlying 2 wage determination
* @& Wage and Hour Division letter setting forth a position on

& wage determination matter
* a2 conformance (additi.onal class:.fa.naticn and rate) ruling

'

On survey related metters,. initisl .contact, cludz.ng requests
for summaries of -surveys, should be with the Wage and Hour
Regional Office for the arek in which the survey was conducted
because those Regilonal Offices have fesponsibility for the .
Dévis-Bacon survey program. If the response from this initdal
contact is not matisfactory, the:n -l:he process desc.r;.bed in 2.)

and 3.) shoulg be followed.

With regard to any other matter not yvet ripe for the .formal
process deseribed here, initial contact should be with the
Branch ¢f Construction Wage Determinations. Write to:

Branch of Construction Wage Detezminstions
Wage and Hour Pivision

U.S. Department of Laboz

200 Constitution Avenue, N.W.

Washington, DC 20210

2.) If the answer to the guegtion in 1.) is yes, then an

Anterested party (these affected by the action) can request.

review and reconsideration from the Wage and Hour Aﬁm:.nn.strato:
{See 29 CFR Part 1.8 and 2% CFR Part 7). Write to:

Wage and Hour Admnistxato:r:
U.8, Department of Lebor
200 Constitution Avenue, N.W.
Washington, DC 20210 -

The request should be accompanied by & full statement of the

" interested party's position and by any information {wage
peyment data, project description, area practice material,
. &te,) that the regquestor coz}siders relevant te the issue.

3.) .If the decision of the Administrator is not favorable, - an

interested party mmy appeal directly to thé Administrative
Write to:

Adminjstrative Ravj,ew Board ot : ;

~ U.5. Department of Labox
200 Constitution Avenue, N.¥.

) Washington, DO 20210
4.} A.ll decisions by the Adm.mistrative Review Boarcl are fa.nal ¥

END OF GENERAL DECISION
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EXHIBIT D

Form and Requirements of Contract Progress Payment Request

" DA~ Brooks City-Base
ACW
Amended June 18, 2009




O

'CITY OF SAN ANTONIO
Sample Packst ‘
TIRZ Reimbursement Forms and Process

Prior to submnmng an Invoice to request reimbursement, the developer must submit fo tm TIF Unit

« All approved Master Development Plans {MDPs), recorded plats, City apprnved

_ construction plang and Inspections

'+ Coples of the payment and performance bond In accordance with executed Development
Agrestment .

« Proof of compllance of the Bidding Policies must accompany the invoices submitted to
- Include, but Is not limited to: Publication of request for proposais, list of bidders, rating of
bidders, and reason for choosing bidder (Please refar to City’s policy on Bidding
- Requirements.)

« Letters of acceptance from City deparmlenw or other agencies certifying the public
infrastructure was constructed and accepted In accordance wlth all applicable rules,
mgulatlons and codes,

When submitting an invoice for reimbursement, & summary page {refer to Sample Packet, page 2} must

accompany all invoices o include related project name, invoice number, period coverad by invoices and
phase covered by Involces. Invoices must be submitted In the categories listed In the approved Final
Finance Plan Bources and Uses page, The Socurces and Uses paygs is broksn down into phases and
categories on g forecas‘:ed maximum allowable cost.

Each category should have their own separate summary page {refer to Sample Packet, page 2) rtamnzing
invoices submitted in each appropriate category. The summary page will need to include maximum
allawable cost, actual invoice amount, Plat or MDP number (if applicable) and method of payment. This

“maximum allowable cost is the forecasted amount that was projected for each category in the phase

A rece:pt and/or a cancelled. check must accompany each invoice to qualify for refmbursement. The
invoice must refer to the related project. The datas and amount on invoices must coincide with receipt or -
canceiled checks. The invoice total must calculate cormectly and tle to the summary page

Each column is deﬁned below; (refer to Semple Packst, page 2)
« Column A s the category from the Sources and Uses page for projected axpenses

Column B is the forecasted maximum allowable cost per the Final Finance Plan

Column C is the actual developer's expense

Column D is the amount of prior requests

Column E is the balance column. The balance is the dlfference between the pro;e:c’ted expenses
- and the actual developers expenses. (The balance column wil be used for internal tracking

purposes oniy )

T e e a

-

* Al invoice Payments must be accompamed by:
« Release of Lien
« Must Reference the Project

C:\Documents and Sewings\s{10085\Desktop\Reinabursement Template- BDALdoc




O

. Only those categories outlined in the approved Final Fmance Plan are
eligible expenses for retmbursement.

1 certify that to the best of my knowledge and belief the
data above and supporting dacumentstion attached are
comrect and that alf outlays were made in aceordance
with the terms of the Development Agresment, plats, &

-§ construction plans; and that payment is due and has not.

been previously reimbursed,

(SAMPLE) Reimbursement for 'I IRZ Expenses
Project Name: Perlod covered by this Invoice:
NAD Residantial TIRZ 12/02-~8/03
invoice#: Phase(s) covared by thls Invoizze'
One {1) ‘ Phases 1,2, &3
A B - [ D - E
Section . Activity Maximum Involces Prior *“Balance
: Allowable |. Amount Raguests :
from Final '
Finance
Plan .
1 - Site Work 44,200 40,824 0 3,576
2 Contingancy 182,800 198,215 D 6,715
3 Driveway Approach 20,000 22,972 0 -2.872
4 Engingering Survey 50,050 50,000 0 50
5 Construction Management 150,150 | - 200,000 1] -49,850
8 infrastructure Cost 144,375 100,000 0 44,375
7 Legal and Formation Fees 26,950 21,000 0 - 5,850
. _| Orgenizational Cost 51,600 60,000 D 1,600
8 Project Cost 10,000 11,500 0 -1.500
. Regional Storm Water _
10 improvemenis 20,800 35,000 -0 -14,200
11 Sanitary Sewer 15,000 10,000 0 5,000
12 Sidewalks 30,000 28,280 0 1,750
13 Strest Lights 86,163 86,100 0 63
14 Water 10,000 11,000 4 -1,000 |-
TOTAL 861,788 B75,681 0 -13.873
Financing Cost does not accrue interest . :
**The Balance Column is used for Tracking purposes only
All Invoice Payments must be accompaniad by: .
. " Recelpt or Cancelled Check
Muat Refaranca the Project
:he fCtty of San Antonio racommends having a CPA and the Pm}ect ‘Enginesr cerbfy invoices submluad by
evelopers.
) ’ Signature of Certifying Financial Official Signature of Cerﬂfying Engineer
CERTIFICATION: ‘ . . : .

Typed or p_ﬁnted Name & Tite

" Typed or printed Name znd Tl
John Doe. CPA Jubp Smith. Bnginser - :
DATE: DATE: -

C:\Documnents and Sertings\sf] 0085\Desktop\Reimbursement Template- BDALdoc




O

s,

O

Relmbursamant for TIRZ Expenses
Project Name: Period covered by this lnvoice.
involce#; Phase(s) covered by ttus Invoice:
A B c D ‘B
Section Activity Maximum . Involces Prior *Balance
’ Allowable Amount Requests
from Final -
Finance
_Plan

1

2

3
C 4

5

6.

7

8

g

10

11

12

13

14

15

16 ,

~ TOTAL

Fmancing Cost doss not secrue nterest

**The Balance Column is used for Tracking purposes onty
All Invoice Payments must be accompanied by: :
Receipt or Cancelled Check

'Must Reference the Project
The Clty of San Antonio recommends having a CPA and the Pm;ect Engineer cerﬂfy mvoices submitted hy
developers.

. . Signatere of Certifying Financial Official Signature of Certifymg Engineer
CERTIFICATION: . } ' -
1 vertify, that to the best of my knowledge and belief the  Typed or prinfed Name and Title: . “Typed or printed Name & Titie:
datz above and supporting documentation attached are . .
somrect and that all outlays were made in eccordance
with the terms of the Development Agresment, plats, & ’ .
eonstruction plans; and that payment is dusend bas ot~ Sigaature: Signature:
been previously reimbursed, . S .
DATE: : DATE:
CADocuments and Settings\sf10085\Desktop\Reimbursement Template- BDALdoc
3
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(SAMPLE) Reimbursement for TIRZ Expenses

Project Namae: teriod covered by this Invoice:
NAD Residential TIRZ | 12/02-8/03
invoice #: Phase covered by this invoice:
One (1) Phases 1,2, &3
Section1 | Platandior Maximum involce #(s) invoice Method of
MbP # Allowable Amount{s} Payment
. ‘ from Final : :
Site Work Finance Plan
Dirt Movers ) '
Inc, 00451364 1520 10,000 Cldk 2140
Dirt Movers )
Ine. 145246 1558 22,000
Dirt Movers :
Inc. 783581 1600 Cict 2142
Dirt Movers )
| ne. 891771 1680 Ck# 2142
Dirt Movers v o .
inc. 157883148 1685 5,000
| Total ‘ - 44,200 40,624
: Reimbursement for TIRZ Expenses
Project Name: Period covered by this invoice:
Invoice #: Phase covered by this Invoice:
Section 1 ‘Platand/or | Maximum | Involce #{s) invoice Balance Method of
.'MDP# | Aliowable Amount(s) ' Payment -
from Final V :
Site Wark Finance Plan
Total

C:ADocuments and Settmgs\sf10085\Desitop\Reimbursement Template- BDAL doc
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{SAMPLE) Reimbursement for TIRZ Expenses

Period covered by this involce:

Project Name;
NAD Residential TIRZ 12/02--8/03
Invoice #: Phase coverad by this invoice:
One (1) Phases 1,2, &3
Section 2 Plat and/or Maximum invoice #(s) Invoice Balance Method of
© MDP# Allowable ' Amount(s)
Streefs & from Final
Approaches Finance Plan
NAD
Contractors 00451364 2020 $165,000 Ck# 2523
‘Total $182,500 £165,000
Reimbursement for TIRZ Expenses
| Project Name: Period covered by this Involce:
. | Invoice #: Phase covered by this invoice:
séction 2 Plat and/or Maximum Invoice #(s) | - Invoice Balance Method of -
MDP # Allowable . -] Amount(s) . Payment
Streets & from Final :
Approaches Finance Plan
Total

C\Documents and Settingsisf1 0085Wesktop\Reimbursement Template- BDA) doc
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(SAMPLE) Reimbursement for TIRZ Expenses

Project Name: Perlod covered by this invoice:
NAD Residentia] TIRZ 12/02~-8/03 :
Invoice #: Phase covered by this invoice: .
One {1) Phases 1,2, & 3 :
Section 3 Plat andfor Maximum | invoice #(s) invoice Balance Mothod of
MDP # Aliowable .| Amount(s) ' Payment
- Parkway from Final o
_ Finance Plan i
Fast City . . «
Contractors 35742186 123 $12,872 Cidt 8989
456 $4,500 Cké# 8989
788 $5,500 Chi 5o8S
Total $20,000 $22,072 | -$2,972.00
n Relmbursement for TIRZ Expenses
Project Name: Period covered by this invoice:
NAD Residential TIRZ 12/02--8/03
invoice #: Phase coverad by this involce:
One (1} Pheses 1,2, & 3
Section 3 Platandior | Maximum Invoice #(s) invoice . Balénce_' Method of
' MDP# | Aliowabls Armount{s) ‘ Payment
Parkway . from Final ' - ‘
Finance Plan
| Total |

C:\Documents and Settings\sf] 0085\Desktop\Reimburssment Template- BDALdoe




.~ CITY OF SAN ANTONIO -
TIRZ Debt Proceeds Payment Forms

 Prior to submitting an invoice for payment of consfrucilon expenses, the developer must submit to ths TIF ,

Unit:
-

»

All approved Master Development Plans (MDPs) recorded plats, City approved

construction pians and inspections
Coples of the paymaent and parformance bond in accordance with executed Davelopment

Agresment

.Proof of compliance of the Bidding Policles must accompany the invoices submitied to -

include, but Is not limited to: Publication of request for proposals, list of bidders, rating of
bidders, and reason for choosing bidder (Please refer fo City’s pollcy on Bidding
Reguirements.) .

Proof of compliance with Prevailing Wages

All insurance forms requirad in the Development Agreement

After construction . of Infrastructure Is completed, letters of acceptance from Cly -
departments or other agencies certifying the public infrastruciure was constructed and
accep‘gjd in accordance with ail applicabie rules, regulations and codes must be
subm .

When submitting an invoice for payment, the developer must submit the
developer shall submit current standard AIA forms referred to as “Applicatinn
and Certificate for Payment” and “Schedule of Values.” : ‘




EXHIBIT E

City of San Antonio’s Discretionary Contracts Disclosure Form

DA — Brooks City-Base
ACW
Amended June 18, 2009




City of San Antonio

Discretionary Contracts Disclosure
For use of fhis form, see Seclion 2-89 thraugh 2-81 of the ity Cods (Ethics C:ode}
Amehammlshemifspm provigad s not suffickent. . .

T No partner, parent or subsidiary; or ' -

List partner, parent or subsidiary of sach party to the contract and identrfy the correapondmu
party:

r No subcontractor(s); or

List subcontractors:

= No iobbyisi or puhllc ra!ations fim amployad. or

List lobbyists or public miatmns firms:

[

¥ A business eniity means é sole propristorship, partnership, firm, corporation, héldmg company, joint-stock
company, recaivership, trust, unincorporated assoclation, or any cther emlty recognized by law. A sole propristor

- should list the name ofthe indeuat and the dib/g, If any.

COBA Furm 1050932, nnnmz, ravised 04/0205
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@)

f'7 No contrlbutions made; K t:omrlhutinns matda, llst baiov&r' '

By Whom Made.‘

To Whom Made:

Date of
Contribution;

= :

Party aware of the following Facts:

Party not aware of facts whlcb wouid raise g “cmﬂlats-oi-lntorast" issue under Section 2-43
of the Clty Code; or

This form Is required to be supplemented in the svent thers is &ny chenge in the information befors the discrationary |
1-contmct is the subjest of councd action, and no intar than five {5) businsss days lfter any change about whioh
JInfermiation iz retyuired to be filed, whichever osours fivet,

Slgnature:

Titie:

Company 61' DIBIA;

Date:

* For purmoses of this rule, facts are ‘remsonebly Lnderstoad” to "raize o quastion ahout the appropristenass of official action If s
_disintersstad person would conclude that the facts If true, requlre recusal or reguire ceraful consideration of whether or not recusal -

fs requtired,

*




DA — Brooks City-Base
ACW
Amended June 18, 2009

EXHIBIT F

SBEDA Contract Provisions




CON’I‘RACT‘PROE[&IONS ‘ Each contract to which ﬂne SBEDA Qrdmanc '

applies shall mcluée the provisions set forth below,

SBEDA Program. The CITY has adopted a Small Business Economic Development
Advocacy Ordinance (the “SBEDA Program™), which is posted on the City’s Economic
Development Department website and is also available in hard copy form upon request to

the CITY. In addition to the definitions provided in the SBEDA Program, the following
- definitions will apply pursuant to SZBEDA Program requirements and this Agreement:

SBEDA Enterprise (“SE”) — A corporation, limited liability company, partnership,
individual, sole proprietorship, joint stock company, yomt venture, professional
association or any other legal entity operated for profit that i is properly licensed, as

applicable, and otherwise authorized to do business in the state of Texas and certified

pursuant to SBEDA Program requirements.

" Commercially Useful Function — A function performed by an SE when it is responsible

for supplymg goods or for execution of a distinct element of the work of a contract and
carrying out its responsibilities by actually performmg, managing and supervising the
work involved. To determine whether an SE is performing a Commercially Useful
Function, the amount of work subcontracted, industry prasizces and other relevant factors

* shall be evaluated. Commercially Useful Function is measured for purposes of

determining participation on a contract, not fdr determination of certification eligibility.

Conduit - An SE that knowingly agrees to pass the scope of work for which it is listed for
participation, and is scheduled to perform or supply on the contract, to 2 non-SE firm. ‘In
this type of relationship, the SE has not performed a Commercially Useful Function and

‘the arranged agreement between the two parties is not consistent with standard industry -

practice. This arrangement does not meet the Commercially Useful Function requirement
and therefore the SE’s participation does not count toward the SE utilization goal.

SBEDA Plan — The Good Faith Effort Plan (“GFEP”), SBEDA Narrative, List of
Subcontractors/Suppliers and executed: Letters of Intent (all as applicable) that are
submitted with CONTRACTOR’s bid for this pro;ect Agreement, attached hereto and
incorporated herein as “Attachmmt .

. For this Agreement, the' Partles agree that.

(a) The terms of the CI’I‘Y’s SBEDA Ordinance, as amendf:d, together with all
requirements and guidelines established under or pursuant to the Ordinance
(collectively, the “SBEDA Program”) are mcorporated into thm Agreement by
reference; and o

(b) The failure of CONTRACTOR or any apphcéble SE ‘o comply with any
- provision of the SBEDA Program shall constitute a material breach of the

-SBEDA Program and this Agreement.

LOH :
SBEDA Comract Compliance
01/23/08




N (c) Failure of CONTRACTOR or any applicable SE to provide any documentation or .
e written submissions required by the CITY Managing Department ‘or SBEDA
- Program Office pursuant to the SBEDA Program, within the time period set forth -
by the SBEDA Program Office, shall constitute a material breach of the SBEDA.

Program and this Agreement.

(d) During the Term of this Agreement, and any renewals thereof, any umusnﬁed
failure to utilize good faith efforts to meet, and maintain, the levels of SE
participation identified in CONTRACTOR’s SBEDA Plan (“Attachment __ )
shall constitute & material breach of the SBEDA Program and this Agreement,

(s) CONTRACTOR shall pay all suppliers and subcontractors identified in its
SBEDA Plan (“Attachment ™) in a timely manner for satisfactory work,
pursuant to and as outlined in Section VII, Paragraph F(2)(e) of the SBEDA
Ordinance, as amended, Documentation of-all billing and payment information
applicable to SBEDA Plan suppliers and subcontractors shall be submitted by
CONTRACTOR to the CITY Managing Department. Failure to pay SEs in a
timely manmer or submit the required billing and payment documentation shall
constitute a material breach of this Agreement, - - :

The Parties also agree that the following shall constitute a material breach of the ‘
SBEDA Program and this Agreement.

e (a) Failure of CONTRACTOR t0 utilize an SE that was originally listed at bid

\_) opening or proposal submission to satisfy SBEDA Program goals in order to be

’ awarded this Agreement, or faxhng to-allow such SE to perform a Commerclally
TUseful Function; and

(b) Modification or elimination by CONTRACTOR of all or a portion of the scope of
work attributable to an SE upon which the Agreement was awarded; and

(c) Termination by CONTRACTOR of an SE originally utilized as a Subcontractor,
. Joint Venturer, Supplier, Manufacturer or Broker in order to be awarded the
Agreement without replacing such SE with another SE performing the same
Commercially Useful Function and dollar amount, or without demonstraﬁng eawh
element of Modified Good Faith Efforts to do so; and

() Partxcxpahon by CONTRACTOR in a Conduit relationship with an SE schcduled
to perform work that i is the subject of this Agreement,

Remedies for Violation of SBEDA ngram The Parties ﬁn'thf:r agree that in addition-
to any other remedies the CIT'Y may have at law or in equity, or under this Agreement for

material breach, including the specified remedies available under the SBEDA Program

for Alternative Construction Delivery Method, the CITY shall be entitled, at its election,

1o exercise any one or more of the following remedies if the CONTRACTOR matmally

breaches the rcquzrements of the SBEDA Program:

S
[ _) LOH
o S SBEDA Contract Compliance
Gl/2308
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(8) Terminate this Agreement for default;

(b) Suspend this Agreement for default;

(c) Withhold all payments due to the CONTRACTOR under this Agreement until

such violation has been fully cured or the Pa:txes have reached a mutually
agreeable resolution; and/or

: (d) Offset any amounts necessary to cure any material bréach of the requirements of
the SBEDA Program from any retainage being held by the CITY pursuant to the
Agreement, or from any other amounts due to the. CONTRACTOR unde.r the

Agreement,

(e) Suspension, R‘evocaﬁcn‘ or Modification . of SE Certification: - The
SBEDA Program Office may suspend or revoke an offending SE's eligibility for

Certification, and may suspend its participation from counting toward a project goal, -

based upon sich SE's acting as a Conduit, failing to comply with the provisions of the
SBEDA Program, failing to perform a Commercially Useful Function on a project,
failing to submit information as required by the SBEDA Program Office, submitting
false, misleading or materially incomplete statements, documentation or records, or

failing to cooperate in investigations. The SBEDA Program Office may further

modify the list of arcas for which an SE is certified, if the SE is routinely failing to
submit bids or proposals for work in a particular area, or if it becomes apparent that
the SE is not qualified to perform work in a particular area.

The Parties agree that nothing in the SBEDA Program or that any action or inaction by
the SBEDA Progrem Office or the SBEDA Program Manager shall be deemed a

representation or certification that an SE is qualified to perform work in a partmular area -
for the purposes of this Agreement.

Tize remedies set farth herein shall be deemed cumulative and not exclusive and may

" be exercised successively or concurrently, in additiorz to any other available remedy.

City Process For Exercising SBEDA Program Remedles. The SBEDA Program
Manager shall make all decisions regarding the suspensmn or revocation of an SE’s
certification as well as the duration of such suspension or revocation. The SBEDA

Program Manager shall make a recommendation to the Managmg Department Director

regarding appropriate remedies for the CITY to exercise in the event a Contractor

* violates the SBEDA Program. The Managing Department Director responsible for the

affected Agreement shal] then make the decision as to what remedies will be exercised if
the Agreement is valued at less than $25,000. If the Agreement is valued at $25,000 or

- .greater, then the Managing Department Director shall make a recommendation regarding -

appropriate remedies to the City Manager or designee, who shall have final approval

regarding the Temedy to be exercised except for termination of the Agreement, If the
" recommended remedy is to terminate the Agreement, then the Managing Department

"\

. LOH
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/’> Dxrector or City Manager, or her designee, shall bnng forward the recommendation 'to '
- Cﬂi}’ Council for final determination.

Special Prowsmns for Extension of Agreements, In the event the CITY extenés th:s
Agreement without a -competitive’ Bid process, the CITY Managing Department

. responsible for monitoring the Agreement shall establish the fallowmg subject to review
and approval by the SBEDA Program Manager:

(a) a SBEDA Utilization Goal for the extended period; and

® : modified version of the Good Faith Efforts (“Modified Good Faith Efforts
an”) set forth in the SBEDA Program Ordinance, as amended, if
CONTRACTOR does not meet the SBEDA Utilization Goal; and

(c) the required minimum Good Faith Efforts outreach attempts that CONTRACTOR
shall be required to docurnent in attempting to meet the SBEDA. Utilization Goal.
The SBEDA Utilization Goal, Modified Good Faith Efforts Plan and the required
pumber of minimum Good Faith Efforts outreach attempts shall be added into the

- Agreement extension document, The CONTRACTOR entering into the extension
"shall either meet the SBEDA. Utilization Goal or document that it has made the
Good Faith Efforts to meet the SBEDA Utilizatian Goal. Failure to do so shall:

(i) subject CONTRACTOR to any of the remedms listed above; and/or

\j (i) result in rebid ofthe Agreement o be extended.
r/ ﬁ\i LOB . )
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