
KB [5/05/05] 
Item No. 20 

AN ORDINANCE 
1 00819 

AUTHORIZING A 10 YEAR LICENSE AGREEMENT FROM THE 
CITY OF SAN ANTONIO TO MATHESON TRI-GAS, INC., FOR A 
TOTAL CONSIDERATION OF $123,575.00 TO USE PUBLIC RIGHT 
OF WAY WITHIN, UNDER AND ACROSS APPROXIMATELY 8,976 
LINEAR FEET (1.7 MILES) OF STREET AND DRAINAGE CHANNEL 
RIGHTS OF WAY FOR APPLICANT'S PROPOSED INSTALLATION 
OF A SIX INCH INSIDE DIAMETER NITROGEN PIPELINE. 

* * * * * 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City Manager, Interim City Manager, and his designee is authorized and 
directed to execute and deliver a License Agreement substantially in the form attached as 
Exhibit A, which is incorporated herein by reference for all purposes as if it were fully set 
forth, and further to execute and deliver all other instruments necessary or convenient to enter 
into the transaction embodied in the License Agreement. 

SECTION 2. Funds in the amount of $123,575.00 will be deposited to Internal Order 
Number 224000000002, General Ledger 4202410 entitled, "License Agreements - Use of 
ROW" in Fund 11001000 entitled, "General Fund". 

SECTION 3. The financial allocations in this Ordinance are subject to approval by the 
Director of Finance, City of San Antonio. The Director may, subject to concurrence by the 
City Manager or the City Manager's designee, correct allocations to specific Cost Centers, 
WBS Elements, Internal Orders, General Ledger Accounts, and Fund Numbers as necessary 
to carry out the purpose of this Ordinance. 

SECTION 4. This ordinance shall become effective May 15, 2005, unless it receives the 
eight votes requisite to immediate effectiveness under City Code of San Antonio § 1-15, in 
which case it shall be effective immediately. 

PASSED AND APPROVED this 5th day of May, 2005. 

,~;z2iI~ 
'-City Attorney 

MAY 0 R 

EDWARD D. GARZA 



Agenda Voting Results 

Name: 20. 

Date: 05/05/05 

Time: 03:34:20 PM 

Vote Type: Multiple selection 

Description: An Ordinance authorizing a ten (10) year License Agreement from the City of San Antonio to 
Matheson Tri-Gas, Inc., for a total consideration of $123,575.00 to use Public Right of Way within, under 
and across approximately 8,976 linear feet (1.7 miles) of street and drainage channel rights of way for 
Applicant's proposed installation of a six inch (6") inside diameter nitrogen pipeline. [Presented by Rebecca 
Waldman, Director, Asset Management; Erik J. Walsh, Assistant to the City Manager] 
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Nitrogen Pipeline License Agreement 
(Matheson Tri-Gas Company) 
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1. Pertinent Information. 

Authorizing Ordinance 
(No. and Date): 

S.P. No.: 

Licensor: 

Licensor's Address: 

Licensee: 

Licensee's Address: 

Term: 

Fee: 

Premises: 

1202 

City of San Antonio 

City Hall, P.O. Box 839966, San Antonio, Texas 3966 
(Attention: City Attorney) 

Matheson Tri-Gas Company 

7999 MG Road, San Antonio, Texas 78251-2131 
(Attention: Phil Johnson) 

May 1, 2005 through April 30,2015 

$123,575.00. Of that amount, $61,812.50 has already been 
paid, and Licensor acknowledges receipt. The second 
installment of$61,762.50 is due not later than April 24, 
2011. 

The real property located in San Antonio, Bexar County, 
Texas and more particularly described on Exhibit A, 
incorporated herein by references for all purposes. 

Exhibit A 



Construction, reconstruction, maintenance, and operation 
Scope of Permission: of a 6-inch inside diameter nitrogen gas pipeline, but only 

as it bears upon the rights Licensor holds in the Premises. 

2. Permission. 

2.01 Licensor grants permission to Licensee ("Permission") to use, maintain, and operate the 
Premises, non-exclusively and only within the Scope of the Permission. This Permission is limited to the 
stated Term and is conditioned on Licensee's payment of the Fee. This instrument does not create an 
easement, but only a revocable, contractual right defined by the terms of this instrument. 

2.02. In determining placement of the pipeline, Licensee must coordinate with Licensor and 
place the pipeline only in such location as is mutually agreeable to the parties. After the pipeline is built, 
Licensee must provide Licensor, at Licensee's expense, an as-built survey of the pipeline, including field 
notes showing a 15 foot wide area centered on the center of the pipeline. The field notes will then 
become a part of this agreement as if originally a part thereof and will be the definitive description of the 
Premises. 

2.03 Licensor does not guarantee title to or exclusive rights in the Premises. Licensee deals 
with Licensor regarding the Premises at Licensee's risk regarding title matters, and Licensee should 
obtain such outside assurance of title as it deems appropriate. Without limiting the generality of the 
foregoing, the Permission granted by this instrnment bears only upon such rights as Licensor may 
have in the Premises. Persons other than Licensor may have rights in some or all of the Premises. 
Licensor does not give permission to trespass on or otherwise affect or impair other's rights. 
Licensee must ascertain all rights affected by the Scope of Use and obtain consent from all holders 
of such rights. Licensee acknowledges that over some portion of the Premises, the only right 
Licensor has is for a drainage easement. In all such areas, Licensee will need the additional 
permission of the owners of the fee. 

3. Restrictions on Use/Recording 

3.01 This Permission does not grant Licensee authority to use any area beyond the Premises. 

3.02 This Permission grants only a privilege to use the Premises and is revocable by Licensor as 
provided herein. Licensor conveys no real property interest. Licensor may enter and use the Premises at 
any time for any purpose not umeasonably interfering with the permitted use. 

3.03 After delivery of the as-built survey required above, a Memorandum of Permission, 
substantially in the form incorporated herein as Exhibit B, will be recorded by Licensor in the Official 
Public Records of Real Property of Bexar County, Texas. Licensee is responsible for recording fees. The 
metes and bounds from the as-built survey will be Exhibit A to the Memorandum of Permission. 

4. Construction, Maintenance, and Operations 

4.01 Costs. Licensee is solely responsible for all costs of construction, installation, repairs, 
maintenance, operation, and the like of any property placed in the Premises (hereafter "Licensee's 
Responsibilities"). 



4.02 No Liability. Licensor assumes no liability or expense under this instrument. Licensor is 
not liable to Licensee or otherwise for damage to the Premises arising from or related to activities of 
Licensor in the vicinity. 

4.03 Relocation. If Licensor's needs require relocation, maintenance, or adjustment in the 
Premises or improvements by Licensee thereto, the relocation, maintenance, or adjustments will be at 
Licensee's sole cost and expense. Relocation must be reflected by a revised metes and bounds defining 
the Premises prepared at the expense of Licensee. 

4.04 Installation and Maintenance. 

(a) The pipeline must be constructed and maintained in accordance with good plpmg and 
construction practices. All pipes must be buried at least four feet deep. Licensee must apply a 
layer of flowable fill above the pipe to warn excavators and must place a tracing wire over the 
pipeline. Licensee must install and maintain "high pressure gas" warning signs along the pipeline. 
Licensee must obtain and comply with the terms of all drainage engineering permits otherwise 
required by law. 

(b) Licensee must maintain all improvements authorized by this instrument. Licensee must 
adhere to all applicable safety standards and must adhere to all federal, state, or local laws, rules, 
or regulations. Without limiting the foregoing, Licensee must assure that nothing it does causes 
the Premises to fail to comply with any aspect of the Unified Development Code relating to 
drainage. 

(c) Licensee may not cut trenches through streets. It must bore under them. Licensee's activities 
must not contribute to the formation of potholes in streets that Licensor determines have a 
payment condition index of 86 or higher. 

(d) Licensee must adhere to the Storm Water Pollution Prevention Plan (SW3P) at all times, 
including all Best Management Practices (BMP's) outlined within the SW3P to ensure 
construction activities do not permit sediment discharge into the Municipal Separate Storm Sewer 
System (MS4) downstream of the project. 

(e) If sediment escapes from the work site, Licensee must remove it immediately from the MS4. 
Licensee is responsible for any damages to the MS4 resulting from excessive sediment and or 
debris from construction activities. 

(f) Licensee must not store construction materials within the storm drain system (bank to bank), 
except for materials to be used the same day they are put within the banks. Construction spoil 
must be removed from the MS4 (bank to bank) and may not be stored in a manner that may 
aggravate flooding. 

(g) All concrete infrastructure within the MS4 must be directionally bored a minimum of 48" 
below the invert of the concrete. If a structure cannot be bored, prior approval from the Storm 
Water Operations Division must be obtained by Licensee. 

(h) After construction, at least 70% of the area disturbed in construction must be covered with 
vegetation in a manner suitable to Licensor. 



(i) All trenches related to the pipeline installation must be properly compacted to a minimum of 
90% compaction. Licensee must correct all trench subsidence. 

G) Pipeline must be clearly marked within the drainage channel. Marker placed must be placed 
so as not to interfere with normal maintenance activities such as mowing, channel re-grading, and 
restoration activities. 

(k) Portable toilets must not be placed within the MS4 

(I) Water imported for installation purposes must notbe discharged in the MS4. 

(m) Debris cleared for construction purposes, including but not limited to trees and shrubs, must 
be removed from the MS4 immediately and must not be stored so as to aggravate flooding. 

(n) Licensee must notify the Timber Ridge Neighborhood Association and Crown Meadows and 
Woodglen Homeowners' Associations before beginning construction, noting all potential hazards. 

(0) Licensee must comply with all federal and state regulatory standards regarding distances from 
habitable structures and pubic schools. 

(P) Those portions of the project area next to the Frank Persyn tract and the VIA Metropolitan 
Transit tract within pubic right of way must be monitored by a professional archaeologist when 
digging trenches. 

(q) Licensor must respect and coordinate with all other utilities with facilities in the affected 
public rights of way. 

(r) Before beginning construction, Licensee must deliver to Licensor a scour buoyancy analysis 
acceptable to Licensor. 

4.05 No Power to Bind. Licensee cannot not bind or permit another to bind Licensor for 
payment of money or for any other obligation. 

4.06 Contractors and Subcontractors. Licensee must promptly pay anyone who could file a 
mechanics' or materialmen's lien on the Premises. If any such lien is filed, Licensor may treat it as an 
event of default and terminate this Permission by delivering 10 days prior written notice to Licensee. 
Licensee remains obligated to clear the lien without cost to Licensor even after termination. 

4.07 Restoration. If Licensee buries any lines, promptly upon covering the lines, Licensee 
must restore the original contours and vegetation disturbed by the burial to a condition substantially 
equivalent to their pre-existing condition, substantial equivalence to be determined by Licensor. If an 
area has a natural appearance, Licensee must restore that natural appearance unless Licensor otherwise 
agrees in writing. Licensor's determination of natural appearance controls. 

5. Insurance 

5.01 Without limiting Licensor's rights to indemnity, Licensee must provide and maintain 
insurance, at its own expense, with companies admitted to do business in the State of Texas and with a 



rating of A- or better by A. M. Best and Company or provide evidence of self-insurance, in the following 
types and amounts: 

Type 

a. Worker's Compensation during the performance of 
improvements to the Premises or an approved alternate plan at 
other periods during the Term. 

b. Employers' Liability during improvements to the Premises or an 
approved alternate plan at other periods during the Term. 

c. Commercial General (Public) Liability - to include coverage for 
the following where the exposure exists: 
(a) Premises/Operations 
(b) Independent Contractors 
(c) Products/Completed 
(d) Personal Injury Liability 
(e) Contractual Liability 
(I) Explosion, Collapse and Underground Property 
(g) Broad Form Property Damage 

d. Property Insurance -- for physical damage to the property of 
Licensee including improvements and betterments to the 
Premises. 

Amount 

Statutory, with a waiver of subrogation 
in favor of Licensor 

$500,000 per category, with a waiver of 
subrogation in favor of Licensor 

For Bodily Injury and Property Damage: 
$1,000,000 per Occurrence, $2,000,000 
general aggregate or its equivalent in 
Umbrella or Excess Liability coverage. 

Coverage for a minimnm of 80% of the 
actual cash value of the improvements. 

Any substitute for Workers' Compensation and Employer's Liability must be approved III advance by 
Licensor's Risk Manager. 

5.02 Licensor's Risk Manager may reasonably modify the requirements set forth above if he 
determines that such modification is in the Licensor's best interest. If Licensee believes the requested 
change is unreasonable, Licensee has 60 days to give notice of termination. The termination provisions 
hereof then apply. 

5.03 With respect to the above required Illsurance, each Illsurance policy required by this 
Permission must contain the following clauses: 

"No insurance or self-insurance provided by Licensee can be canceled, limited in scope or 
coverage, or non-renewed until after 30 days' prior written notice has been given to: 

(a) City Clerk, City of San Antonio 
City HalllMilitary Plaza 
P.O. Box 83996612nd Floor, City Hall 
San Antonio, Texas 78283-3966 
Attention: Risk Manager 

(b) Department of Asset Management 
City of San Antonio 
P.O. Box 839966 



San Antonio, Texas 78283-3966 
Attention: Property Disposition Manager" 

"Any insurance or self-insurance provided by Licensee is primary to any insurance or self
insurance maintained by the City of San Antonio." 

"Any insurance or self-insurance maintained by the City of San Antonio applies in excess 
of, not in contribution with, insurance provided by this policy." 

5.04 Each insurance policy required by this Permission, excepting policies for Workers' 
Compensation, Employer's Liability and Professional Liability, must contain the following clause: 

"The City Of San Antonio, its elected officials, employees, agents, and representatives are 
added as additional insureds." 

5.05 Licensee must deliver to Licensor, within 30 days after the Effective Date, endorsements to 
the above-required policies adding the applicable clauses referenced above. Such endorsements must be 
signed by an authorized representative of the insurance company and show the signatory's company 
affiliation and title. Licensee must deliver to Licensor documentation acceptable to Licensor confirming 
the authority of those signing the endorsements. 

5.06 The Notices and Certificates ofInsurance must be provided to: 

(a) City Clerk, City of San Antonio 
P.O. Box 83996612nd Floor, City Hall 
San Antonio, Texas 78283-3966 
Attn: Risk Manager 

(b) Department of Asset Management 
City of San Antonio 
P.O. Box 839966 
San Antonio, Texas 78283-3966 
Attn: Property Disposition Manager 

5.07 This Permission does not limit Licensee's liability arising out of or related to the Premises 
or Licensee's activities thereon. 

5.08 Licensee waives all claims against Licensor for injury to persons or 
property on or about the Premises, whether or not caused by Licensor's negligence. 

6. Termination 

6.01 Licensor may terminate this Permission on Licensee's default. 

6.02 It is an event of default entitling Licensor to terminate on 30 days notice if Licensee: 

(a) Fails to pay any installment of the Fee when due 



(b) Fails to observe any term or condition of this instrument, if the failure is not corrected within 
60 days after notice. 

(c) Trespasses on the interests of other holders of property interests in the Premises. 

6.03 Upon expiration or termination, all rights and privileges immediately cease, and Licensee 
must immediately cease use of the Premises. Licensor, at its option, may direct Licensee to either (a) 
abandon the encroaching improvements and appurtenances, including lines and equipment; or (b) remove 
all or any part of the improvements and appurtenances and restore the Premises, at Licensee's sole cost, to 
original condition. Improvements or appurtenances not removed within 90 days after termination of the 
Permission, whether by expiration or otherwise, become the property of Licensor. Licensor, may without 
liability to Licensee, dispose of such property at a public or private sale, without notice to Licensee. 
Licensee is liable for Licensor's costs incurred in connection with Licensee's property. 

7. Assignment/Sublicensing 

This Permission cannot be assigned or sublicensed by Licensee. Licensee cannot lease or sublease the 
Premises. 

8. Condemnation 

If the Premises are taken, in whole or in part, by eminent domain, then this Permission, at the option of 
Licensor, ceases on the date title to the land so taken or transferred vests in the condemning authority. 
Licensee waives all rights to any condemnation proceeds. Licensee may seek a separate condemnation 
award. 

9. Taxes 

Licensor is a governmental entity and disclaims liability for any real property taxes. If any taxes are due 
in respect of this relationship, they are the responsibility of Licensee. 

10. Dispute Resolution. 

10.01 As a condition precedent to bringing any action arising out of or relating to this agreement 
or any aspect thereof, including an action for declaratory relief but not an action specifically excepted 
below, the disputants must first submit in good faith to mediation. The parties may not assert limitations, 
laches, waiver, and estoppel based upon attempts to mediate. 

10.02. Filing suit on a claim that should be mediated hereunder waives the filer's right to demand 
mediation. But one party's waiver does not affect another party's right. A defendant does not waive 
mediation for so long as, within a reasonable time after appearing, the defendant gives written notice to 
the plaintiff or its counsel of intent to require compliance with this paragraph. 

10.03 Mediation must be conducted in San Antonio, Bexar County, Texas. 

10.04 The party desiring relief has the burden to initiate mediation. Waiting for another party to 
initiate mediation does not waive the right to it. 



10.05 If the parties can otherwise agree on a mediator, they may do so. Alternatively, either 
party may petition any cowt of competent jurisdiction to appoint a mediator. The only predicate issues 
the cowt need consider before appointing a mediator are whether (i) the copy of the contract before the 
cowt is authentic and (ii) the contract was duly signed and delivered by all parties to be bound to mediate. 
If neither of those issues is denied under oath, the court may appoint a mediator upon motion, without 
trial. 

10.06 Mediator fees must be borne equally. 

10.07. The parties need not mediate before seeking emergency injunctive relief. 

11. Miscellaneous Provisions 

11.01. Relationship Limited, This instrument creates only the relationship of Licensor and 
Licensee. The parties are not principal and agent, partners, joint venturers, or participants in any common 
enterprise. 

11.02. Nondiscrimination . Licensee must not discriminate against any individual or group on 
account of race, color, gender, age, religion, national origin, or handicap, in employment practices or in 
the use of the Premises. 

11.03. Release From Liability/Notice of Sale, If Licensor transfers ownership of the Premises, 
Licensor will have no liability or obligation relating to the period after transfer. Licensor's transferee will 
succeed to all Licensor's rights hereunder. 

11.04. Consent/Approval of Licensor. As to any matter hereunder in which Licensor's consent 
is required, the consent may be granted by the Director, Department of Asset Management, City of San 
Antonio ("City"), as designee of the City Manager, without council action, unless the City Charter 
requires that the City Council consent by the passage of a City ordinance. 

11.05. Yielding Up. Licensee must, at termination, whether by expiration or otherwise, yield the 
Premises up peacefully, including any improvements and fixtures (other than trade fixtures). 

11.06. Authority To Execute. The party or parties executing this Permission on behalf of 
Licensee personally warrant that each of them has full authority to do so. 

11.07. Severability. If any portion hereof is determined to be invalid or unenforceable, the 
determination does not affect the remainder hereof. 

11.08. Successors. This Permission inures to the benefit of and binds the successors and 
permitted assigns of each party. This clause does not authorize any assignment not otherwise authorized. 

11.09. Integration. This Written Permission Represents The Final Agreement Between The 
Parties And May Not Be Contradicted By Evidence Of Prior, Contemporaneous, Or Subsequent 
Oral Agreements Of The Parties. There Are No Oral Agreements Between The Parties. 

11.10. Modification. This Permission may not be changed orally but only by a written 
agreement, signed by the party against whom enforcement of any modification is sought. No such 



modification, express or implied, affects the right of the modifying party to require observance of either 
(i) any other term or (ii) the same term or condition as it applies on a subsequent or previous occasion. 

11.11. Third Party Beneficiaries. This Permission is intended for the benefit of the parties 
hereto and their successors and permitted assigns only. There are no third party beneficiaries hereof. 

11.12. Notices. Any notice provided for or permitted hereunder must be in writing and by 
certified mail, return receipt requested, addressed to the parties at their respective addresses set forth at the 
beginning. If the addressee is a corporation, notices must be addressed to the attention of its President. 
The giving of notice is complete three days after its deposit, properly addressed and postage prepaid, with 
the United States Postal Service. Failure to use certified mail does not defeat the effectiveness of notice 
actually received, but such notice is effective only on actual receipt. Address for notice may be changed 
by giving notice hereunder. 

11.13. Pronouns. In construing this Permission, plural constructions include the singUlar, and 
singular constructions include the plural. No significance attaches to whether a pronoun is masculine, 
feminine, or neuter. The words "herein," "hereof," and other, similar compounds of the word "here" refer 
to this entire Permission, not to any particular provision of it. 

11.14. Captions. Paragraph captions in this Permission are for ease of reference only and do not 
affect the interpretation hereof. 

11.15. Counterparts. This Permission may be executed in multiple counterparts, each of which 
is an original, whether or not all parties sign the same document. Regardless of the number of 
counterparts, they constitute only one agreement. In making proof of this Permission, one need not 
produce or account for more counterparts than necessary to show execution by or on behalf of all parties. 

11.16. Further Assurances. The parties must execute and deliver such additional documents and 
instruments as may be required to effect fully the provisions hereof. No such additional document(s), 
however, may alter the rights or obligations of the parties as contained in this Permission 

11.17. Ambiguities Not to Be Construed Against Drafter. Ambiguities in this Permission must 
be resolved without resort to construction against the drafter. 



Executed to be effective 10 days after passage of the ordinance referenced on Page 1, which authorized 
this Permission, by the San Antonio City Council ("Effective Date"). 

Licensor: Licensee: 

City of San Antonio, a Texas municipal Matheson Tri-Gas Company, a Texas 
corporation corporation 

By: _ _________ _ 

Printed 
Name: ----------------------

Title: -----------------------

Date: ______________________ _ 

Attest: 

City Clerk 

Approved As To Form: 

City Attorney 

By: __________ _ 

Printed 
Name: ----------------------

Title: _____________________ _ 

Date: -----------------------



Exhibit A 



Exhibit B 

Memorandum of Permission (For Recordation) 
(Nitrogen Pipeline License Agreement) 

Effective Date: 

Authorizing Ordinance 
(No. and Date): 

Licensor: 

Licensor's Address: 

Licensee: 

Licensee's Address: 

Term: 

Premises: 

Scope of Permission: 

City of San Antonio 

City Hall, P.O. Box 839966, San Antonio , Texas 3966 
(Attention: City Attorney) 

Matheson Tri-Gas Company 

7999 MG Road, San Antonio, Texas 78251-2131 
(Attention: Phil Johnson) 

May 1,2005 through April 30,2015 

The real property located in San Antonio, Bexar County, 
Texas and more particularly described on Exhibit A, 
incorporated herein by references for all purposes. 

Construction, reconstruction, maintenance, and operation 
of a 6-inch inside diameter nitrogen gas pipeline, but only 
as it bears upon the rights Licensor holds in the Premises. 

Licensor has given pennission to Licensee according to the Scope of Penn iss ion on the Premises according to the 
tenns of a Nitrogen Pipeline License Agreement effective as of the Effective Date. The tenns and conditions of the 
pennission may be ascertained by referring to the Nitrogen Pipeline License Agreement. 

The Permission granted bears only upon such rights as Licensor may have in the Premises. Licensor does 
not give Licensee permission to trespass on or otherwise affect or impair other's rights. 



Licensor: Licensee: 

City of San Antonio, a Texas municipal 
corporation 

Matheson Tri-Gas Company, a Texas 
corporation 

By: _____ _____ _ By: _________ _ 

Printed Printed 
Name: ____ ______ _ _ Name: _ __________ _ 

Title: ________ ___ _ Title : __________ _ 

Date: ___________ _ Date: ___________ _ 

Attest: 

City Clerk 

Approved As To Form: 

City Attorney 

THE STATE OF TEXAS § 

COUNTY OF BEXAR • 

This instrument was acknowledged before me on this date by , of the City of San Antonio, 
a Texas municipal corporation, in the capacity therein stated and on behalf of that entity. 

Date: ________ _ _ _ 

Notary Public, State of Texas 

My Commission expires: _ _____ _ 



THE STATE OF TEXAS § 

COUNTY OF BEXAR • 

This instrument was acknowledged before me on this date by , of the Matheson Tri-Gas 
Company, a Texas corporation, in the capacity therein stated and on behalf of that entity. 

Date: __________ _ 

Notary Public, State of Texas 

My Commission expires: ______ _ 



':ONSENJ AGENDA 
CITY OF SAN ANTONIJ fEM NO. " '~ 

DEPARTMENT OF ASSET MANAGEMENT 
CITY COUNCIL AGENDA MEMORANDUM 

TO: Mayor and City Council 

FROM: Rebecca Waldman, Director, Department of Asset Management 

SUBJECT: S.P. No. 1202--Proposed construction of Nitrogen Pipeline within Public Rights 
of Way 

DATE: May 5, 2005 

SUMMARY AND RECOMMENDATIONS 
This Ordinance will authorize aID-year License Agreement from the City of San Antonio to 
Matheson Tri-Gas Company, for a total consideration of $123,575 , to use Pubic Rights of Way 
within, under and across approximately 8,976 linear feet (1.7 miles) of street and drainage 
channel rights of way for Applicant's proposed installation of a 6-inch inside diameter nitrogen 
pipeline. 

Staff recommends approval of this Ordinance. 

BACKGROUND 
Matheson Tri-Gas Company proposes to supply Maxim Integrated Products, a computer chip 
company, with nitrogen, which is necessary for its production needs. This proposal will require a 
License to Use Public Right of Way. Matheson Tri-Gas Company is proposing to install a 6-inch 
inside diameter nitrogen pipeline, a portion of which is to be located within drainage 
channel/street rights of way in the specific location as shown on attached Exhibits "A" and "B". 
The pipeline will originate at its existing plant on 7999 MG Road, just north of Potranco Road 
and will proceed in a general northwesterly direction to its destination point at the Maxim 
Integrated Products plant located at 9651 Westover Hills Blvd., just northerly of the intersection 
of Westover Hills Blvd. and Wiseman Road. 

Exhibit "A" is an overview of the entire pipeline as proposed. The portion reflecting public 
streets and drainage channel rights of way is shown in green. The remaining portion of pipeline, 
which is to be placed within private properties, is shown in blue. The overall length of the 
pipeline is approximately 3.1 miles and the length of pipeline within public streets and drainage 
channel is approximately 1.7 miles. Trenching is proposed within the earthen channel and 
horizontal directional drilling (boring) will be performed under the public streets. The public 
streets affected (either through crossing or longitudinal placement of pipeline) are Westover Hills 
Blvd. , Raba Drive, Village Parkway, Star Creek Drive and Reed Road, with the majority of the 
pipeline placement to be done within the drainage channel. The longitudinal placement of 
pipeline within Raba Road will be within the grassy area and will not affect the pavement. 



Page 2- Nitrogen Pipeline 
COLincil Memo---May 5, 2005 

For informational purposes, nitrogen is an inert gas. In the unlikely event of a leak, escaping 
nitrogen will recombine with oxygen in the open air and be at normal breathing concentrations 
within seconds. Should a leak occur, the pipeline is designed to set off an alarm, which will 
result in instant depressurization of the pipeline. The proposed pipeline, which is to be buried at 
an approximate depth of 48 inches, can withstand 1100 psi, will be certified to operate at 250 psi, 
but will have a normal operating pressure of 180 psi. 

POLICY ANALYSIS 
This project is in accordance with existing policies and procedures concerning private use of 
public rights of way. 

FISCAL IMPACT 
The City of San Antonio will receive $123,575 for a ten-year license. 

COORDINATION 
In compliance with City procedures, this request has been canvassed through interested City 
departments, public utilities and applicable agencies. A Canvassing Checklist and an executed 
Letter of Agreement by which the petitioner agrees with all fees and conditions imposed through 
this canvassing is attached for review. 

SUPPLEMENTARY COMMENTS 
• A fully executed Ethics Ordinance Disclosure Statement form is attached. 
• The Planning Commission will consider this project at its regular meeting on April 27, 

2005 and its findings will be disclosed to City Council on May 5, 2005. 

£JJ£ef!JAwoJ2d~ 
Rebecca Waldman, Director 
Department of Asset Management 

Assistant to the City Manager 

2 



City of San Antonio 
Discretionary Contracts Disclosure 

For use of this form, $ee Section 2-59 through 2-61 of the City Code (Ethics Code) 
Attach additional sheets If space provided is not sufficient. 

(1) Identify any individual or business entity' that is a party to the discretionary contract: 

Matheson Tri-Gas, Inc. 

(2) Identify any individual or business entity which is a partner, parent or subsidiary 
business entity, of any individual or business entity identified above in Box (1): 

IX No partner, parent or subsidiary; or 

List partner, parent or subsidiary of each party to the contract and identify the corresponding 
party: 

(3) Identify any individual or business entity that would be a subcontractor on the 
...:,iscretionary contract. 

r No subcontractor(s); or 

List subcontractors: Lockwood, Andrews and Newnam, Inc. 

Law Offices of Baucum Steed Barker 
A & L Underground 
Stouffer & Ass ociates 

(4) Identify any lobbyist or public relations firm employed by any party to the discretionary 
contract for purposes related to seeking the discretionary contract. 

IX" No lobbyist or public relations firm employed; or 

List lobbyists or public relations firms: 

1 A business entity means a sole proprietorship, partnership, firm, corporation, holding company, joint-stock 
company, receivership, trust, unincorporated association, or any other entity recognized by law. A sole proprietor 
should list the name of the ind ividual and the d/b/a , if any. 

COSA FOOTl 1 ~3J...2. 09112102. revised 04/02105 



· , 
(5) Political Contributions 
List all political contributions totaling one hundred dollars ($100) or more within the past 
twenty-four (24) months made to any current or former member of City Council, any candidate 
for City Coundl, or to any political action committee that contributes to City Coundl elections, 
by any individual or business entity whose identity must be disclosed under Box (1), (2), (3) or 
(4) above, or by the officers, owners of any business entity listed in Box (1), (2) or (3): 

r No contributions made; If contributions made, list below: 

By Whom Made: To Whom Made: Amount: 
Date of 
Contribution: 

No contributions exce t: 

See Attached Disclosure for Lockwood, Andrews and N wnam, · Inc. 

(6) Disclosures in Proposals 
Any individual or business entity seeking a discretionary contract with the city must disclose 
any known facts which, reasonably understood, raise a question2 as to whether any city official 
or employee would violate Section 2-43 of the City Code (Ethics Codel, ("conflicts of interesrj 
by participating in official action relating to the discretionary contract. 

IX Party not aware of facts which would raise a "contJjcts~f-interest" issue under Section 2-43 
of the City Code; or 

Party aware of the following facts: 

This fonn is required to be 5uppiementtKt in the event there is any change in the information before the discretionary 
contract Is the subject of council action, and no later than nve (5) business days after any change about which Information Is 
required to be filed. whichever occurs first. 

Signature: Title: Director Date: 

U(}~lU ~~ 
~ngineering & Construction 4/19/05 
Company or D/B/A: 

David W, Balthrop Matheson Tri-Gas, Inc, 

, For purposes of this rule, facts are ' reasonably understDOd' 10 'raise a question" about !he appropriateness of officjaJ action if a 
disinterested person would conclude that the facts, If true, require recusal or require careful consideration of whether or not recusal is 
required . 
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City of San Antonio 
Discretionary Contracts Disclosure* 

For use ofthis form, see City of San Antonio Ethics Code, Part 0, Sections 1&2 
ANach additional sheets if space provided is not sufficient. 

State ~Not Applicable" for questions that do not apply . 

• This form is required to be supplemented in the event there is any change in the information under (1), (2), or (3) below, 
before the discretionary contract;s the subject of council action, and no fater than five (5) business days after any change 
about which information is required to be filed. 

Disclosure of Parties, Owners, and Closely Related Persons 
For the purpose of assisting the City in the enforcement of provisions contained in the City 
Charter and the Code of Ethics, an individual or business entity seeking a discretionary contract 
from the City is required to disclose in connection with a proposal for a discretionary contract: 

(1) the identity of any individual who would be a party to the contract: 

None 

(2) the identity of any business entity ' that would be a party to the contract: 

Lockwood, Andrews and Newnam, Inc. 

and the name of: 

(Al any individual or business entity that would be a subcontractor on the contract; 

None 

and the name of. 

(8) any individual or business entity that is known to be a partner, or a parent or 
subsidiary business entity, of any individual or business entity who would be a party to 
the contract; 

(3) the identity of any lobbyist or public relations firm employed for purposes relating to the 
contract being sought by any individual or business entity who would be a party to the 
contract. 

I None 

Any individual or business entity disclosed above seeking a contract with the System shall disclose any 
known facts which, reasonably understood, raise a question" as to whether the System official would 
violate Section 10f Part B of the City of San Antonio Ethics Code by participating in official action relating 
to the contract. 

1 A business entity means a sole proprietorsh ip, partnership, firm, corporation, holding company, jOint-stock company, 
receiversh ip, trust, unincorporated association, or any other entity recognized by law. 
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City of San Antonio 
Discretionary Contracts Disclosure* 

For use of this form. see City of San Antonio Ethics Code, Part D, Sections 1&2 
ANach additional sheets if space provided is not sufficient. 

State "Not Applicable" for questions that do not apply . 

• This form ;s required to be supplemented in the event there is any change in the information under (1), (2), or (3) below, 
before the discretionary contract is the subject of council action, and no later than five (5) business days after any change 
about which information is required to be filed. 

Political Contributions 
In addition, any individual or business entity seeking a contract from the System must disclose in 
connection with a proposal for a contract all political contributions totaling one hundred dollars ($100) or 
more within the past twenty-four (24) months made directly or indirectly to any member of City Council, or 
to any political action committee that contributes to City Council elections by any individual or business 
entity whose identity must be disclosed under (1), (2) or (3) above. Indirect contributions by an entity 
include, but are not limited to, contributions made through the officers, owners, attorneys, or registered 
lobbyists of the entity. 

To Whom Made: Amount: Date of Contribution : 
Ed Garza Campaign $500.00 February 27, 2003 
Friends of Enrique Barrera $100.00 April 8, 2003 
Julian Castro Campaign $100.00 April 8, 2003 
Carroll Schubert Campaign $250.00 April 8, 2003 
Joel Williams Campaign $250.00 May 12, 2003 
Art Hall Campaign $250.00 May 15, 2003 
Roger Flores Carnpaign $250.00 May 16, 2003 
Richard Perez Campaign $250.00 June 5, 2003 
Councilman Ron Segovia $250.00 July 1,2003 
Councilman Joel Williams $100.00 October 22, 2003 
Councilman Julian Castro $100.00 November 5, 2003 
Councilman Roger Flores $50.00 December 2, 2003 
Councilman Chip Haass $100.00 May 27,2004 
Kevin Wolff Campaign $100.00 July 28, 2004 
Carroll Schubert for Mayor $500.00 August 1, 2004 
Councilman Richard Perez $100.00 August 5, 2004 
Gerald Lee Campaign $250.00 August 16, 2004 
Kevin Wolff Campaign $400.00 September 14, 2004 
Councilman Chip Haass $100.00 December 2, 2004 
Councilman Art Hall $300.00 December 2, 2004 
Gerald Lee Campaiqn $250.00 December 2, 2004 
Disclosures In Proposals 

Any individual or business entity seeking a discretionary contract with the city shall 
disclose any known facts which, reasonably understood, raise a question2 as to whether any city 
official or employee would violate Section 1 of Part B, Improper Economic Benefit, by 
participating in official action relating to the discretionary contract. 

Signature:d

l 
Company: Lockwood, Andrews Date: 04119105 
& Newnam, Inc. 

-I /1 \.../ 

/ , .. .. .. 
1 For purposes of this rule , facts are reasonably understood to raise a question about the appropriateness of official action If a 
disinterested person would conclude that the facts, if true, require recusat or require careful consideration of whether or not recusal 
is required. 
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Canvassing Checklist 

SPNo (1202 

Request: Matheson Tri-Gas Company proposes to supply Maxim Integrated Products, a computer chip company, with 
nitrogen, which is necessary for its production needs. This proposal will require a License to Use Public Right of 
Way. 

Included in Uncond. Conditional 
Canvassing Out Date II In Date Approval Approval Denial 

IPlanning Department 0 31712005 312312005 0 0 0 
IpUbliCWOl1<s 0 31712005 4/512OQ5 0 0 0 
IDevelopment Services 0 3n12oo5 3122/2005 0 0 0 

IPolice Department 0 0 D 0 
IFire Department 0 0 0 0 
Iparks and Recreation 0 0 0 0 
INeighborhood Action (NAD) I 0 0 0 0 

ICity Public Service I 0 3n12oo5 3123/2005 0 0 0 
ISA Water System (SAWS) 0 0 0 0 

ITXDOT 0 0 0 0 
IS A River Authority (SARA) 0 0 0 0 

IVIA Metropolitan 0 0 0 0 
[Environmental Services 0 0 0 0 

lather Agency 0 0 0 0 
[Beighborhood Association 0 0 0 0 
Canvassing Comments 

Department of Asset Management SPNo: 1202 City of San Antonio 



CITY OF SA.N A.NTONIO 

. 6,2005 

Matheson Tri-Gas Company 
Attn: Ms. Kay A. Elsasser 
Baucum Steed Barker 
Attorneys and Counselors 
1100 N.W. Loop 410, Suite 260 
San Antonio, Texas 78213-2253 

DEPARTMENT OF ASSET MANAGEMENT 

PO BOX 839966 SAN ANTONIO. TEXAS 78283-3966 

TEL. 210-207-4032 FAX 210-207-7888 

Re: S.P_ No. 1202-Proposed construction of nitrogen pipeline within public rights of way 

Dear Ms. Elsasser: 

With reference to the captioned project, please be advised that the City of San Antonio has now 
completed the canvassing process and will recommend approval of your client's request subject 
to the following conditions: 

PUBLIC WORKS DEPARTMENT: 

J.) Storm Water Utility Division: Provide Scour and Buoyancy analysis 

2.) Street Maintenance Division: 
• Adhere to good piping and construction practices. 
• Bury the pipeline to provide a cover of 4.0 feet minimum. 
• Place tracing wire over the pipeline. 
• Apply a layer of flowable fill above the pipe to warn excavators. 
• Maintain clearly marked signage of high pressure gas along the route 

3.) Right of Way Management Division: 
• No potholing a1l9we~ on City street with pavement condition index of >86 
• No open excavation allowed on street crossings (bore only) 
• Obtain all drainage engineering permits as necessary 

4.) Storm Water Operations Division: 
• Responsible Party (contractor) shall ensure that all aspects of the Storm Water 

Pollution Prevention Plan (SW3P) are adhered to all times, to include the 
placement of all Best Management Practices (BMP's) outlined within the SW3P 
to ensure sediment discharge during construction activities does not enter the 
Municipal Separate Storm Sewer System (MS4) downstream of the project. 

• If sediment discharges from the work site into areas out of the project limits, the 
contractor or responsible party must remove it immediately from the MS4. 
Contractor is responsible for any damages to the MS4 that result from excessive 
sediment and or debris from construction activities . 

Exhibit "C" (Page I of 4) 
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• No construction materials shall be stored within the storm drain system (bank to 
bank) that will not be utilized during the work period (day). All spoils from 
construction activities must be removed from the storm drain system or MS4 
(bank to bank) and may not be stored in a manner that may cause or contribute to 
flooding as a result of blockages and or debris related to the installation of the 
pipeline. 

• All concrete infrastructure within the MS4 must be directionally bored a 
minimum of 48" below the invert of the concrete. In the case a structure cannot 
be bored, prior approval from the Storm Water Operations Division must be 
obtained by the contractor. 

• All petroleum products should be stored as outlined within the SW3P to ensure 
water quality in the City of San Antonio's MS4. 

• 70% vegetative coverage must be established in all areas disturbed during the 
pipeline installation, this includes but is not limited to pipeline location, access 
roads and paths, material storage sites, etc. 

• All trenches related to the pipeline installation must be properly compacted to a 
minimum of 90% compaction, owner or contractor is responsible for repair of all 
trench subsidence related to the installation of the pipeline. 

• Pipeline must be clearly marked within the drainage channel. Marker placed 
must be placed in a location to not interfere with normal maintenance activities 
such as mowing, channel re-grading and restoration activities. 

• Portable toilets must not be placed within the MS4 
• Water imported for installation purposes, shall not be discharged into the MS4. 
• Pipeline elevation should be installed no less than a minimum of 48" below grade 

of the original design of the MS4. 
• Woody Materials such a trees and other debris cleared for construction purposed 

must be removed from the MS4 immediately and must not be stored in such a 
manner that may cause flooding due to blockages that may occur during a storm 
event. (This issue will be considered on a case by case basis). 

PLANNING DEPARTMENT: 

• The project is located adjacent to single family residential structures in and 
around registered neighborhood Associations for most of its length along public 
right of way. Notification must be made to the Timber Ridge neighborhood 
Association and Crown Meadows and Woodglen Homeowners' Associations, 
noting all potential hazards. 

• Conformance to all federal and/or state regulatory standards regarding 
distances from habitable structures and pubic schools must be adhered to. 

Exhibit "e" (Page 2 of 4) 
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• Those portions of the project area identified adjacent to the Frank Persyn tract 
and the VIA Metropolitan Transit tract within pubic right of way must be 
monitored by a professional archaeologist during trench construction. 

DEPARTMENT OF ASSET MANAGEMENT: 

I.) Petitioner must agree to all the terms and conditions of the City of San Antonio 's 
Standard License Agreement 

2.) Petitioner must respect and coordinate with all other utilities which may have 
facilities within the public rights of way to be affected. 

3.) The fee established for this proposal is $123,575 for a ten-year License, which 
includes $50.00 for recording fees. This fee is broken down as follows : 

• Raba Drive: 1277 linear feet @ $1.25 per linear foot = $1,596.25 per year X 10 years 
= $15,962.50 

• Reed Road: 304 linear feet @ $1.25 per linear foot = $380 per year X \0 years = 
$3,800 

• Total pipe within Drainage Easements: 7,101 linear feet @ $1.25 per linear foot = 

$8,876.25 X 10 years = $88,762.50 
• Three (3) street crossings @ $5,000 each for ten years = $15,000 
• Recording fees: $50.00 

The City of San Antonio is agreeable to accepting payment in two installments. The first 
installment in the amount of $61,812.50 (which includes the $50.00 recording fee) will be due 
and payable to the City of San Antonio prior to City Council consideration. This amount will be 
for years I thru 5. The remaining amount of $61,762.50 will be due and payable at least ten (10) 
days prior to the beginning of the 61h year of the License. If for some reason this project is not 
approved by City Council, the. f~ will be returned to the petitioner. 

If you concur with the above-mentioned conditions, including the payment of the fee established 
for this proposal, please countersign this letter in the space provided below and return to the 
undersigned. Upon receipt of this signed Letter of Agreement, we will continue processing your 
request. 

Further, a fully completed and signed Discretionary Contracts Disclosure Statement is required 
and enclosed for your convenience. 

Exhibit "C" (Page 3 of 4) 
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This letter of Agreement is being offered by the City of San Antonio only to the above named 
petitioner and will expire thirty (30) days after the date of issuance unless a specific extension is 
requested by the petitioner and granted by the City. 

Real Es e Manager 
Department of Asset Management 

AGREED AS TO TERMS AND CONDITIONS: 

Petitioner: Matheson Tri-Gas Company 

}\,~-~)~~. 
Title 

~v'~~H-\.\u? 
Print Name Date 

Exhibit "C" (Page 4 of 4) 
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DG NO-:" t iPE IN THIS SPACE CITY OF SAN ANTONIO "" '" 
" Appro ... ' 

F,jicance:~ , " , " Sudael,' " 
l\eonsen~ I:8lln~lvl)lual t1 Request For Ordinance/Resolution 

.. " "', 
r: '~~al C6ofdinator Item No 

.. . (!)ra N& .C ~.: 
, 

Date: Department: Contact Person/Phone #: 

May 5. 2005 Asset Management Rebecca Waldman 207-7114 
Oat. Council Consideration Deadline for Action: 

f& 07' Head Signatur;rr Or.f ) 
Requested: May 5. 2005 May 5. 2005 .£ltJ ~ {> 0 "-Cl-

SUMMARY OF ORDINANCE 
This Ordinance will authorize a 10-year License Agreement from the City of San Antonio to Matheson 
Tri-Gas, Inc., for a total consideration of $123,575, to use Pubic Rights of Way within, under and across 
approximately 8,976 linear feet (1.7 miles) of street and drainage channel rights of way for Applicant's 
proposed installation of a 6-inch inside diameter nitrogen pipeline. 

Staff recommends approval of this Ordinance, 

Council Memornndum Must be Attached To Original 
Other Depts., Boards, Committees Involved (please specify): 

Contract signed by other party 
Yesl8l ND 0 

FISCAL DATA (If Applicable) 

SAPGL Amt. Expended Funds/Staffing Budgeted Yes 0 No 0 
Account 

Positions Currently Authorized Yes 0 No 0 
Cost Center/Order No. 

Impact on future 0 & M 

Comments: If posKions .Oded .• ~ify Cms .nd Job No. 

City Council District #6 

Please submit 3 copies with your ori.9inal 
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Exhibit B 

Memorandum of Permission (For Recordation) 
(Nitrogen Pipeline License Agreement) 

Effective Date: 

Authorizing Ordinance 
(No. and Date): 

Licensor: 

Licensor's Address: 

Licensee: 

Licensee's Address: 

Term: 

Premises: 

Scope of Permission: 

City of San Antonio 

City Hall, P.O. Box 839966, San Antonio, Texas 3966 
(Attention: City Attorney) 

Matheson Tri-Gas Company 

7999 MG Road, San Antonio, Texas 78251-2131 
(Attention: Phil Johnson) 

May 1, 2005 through April 30, 2015 

The real property located in San Antonio , Bexar County, 
Texas and more particularly described on Exhibit A, 
incorporated herein by references for all purposes. 

Construction, reconstruction, maintenance, and operation 
of a 6-inch inside diameter nitrogen gas pipeline, but only 
as it bears upon the rights Licensor holds in the Premises. 

Licensor has given permission to Licensee accord ing to the Scope of Permiss ion on the 
Premises according to the terms ofa Nitrogen Pipeline License Agreement effective as of the 
Effective Date. The terms and conditions of the permission may be ascertained by referring to 
the Nitrogen Pipeline License Agreement. 

The Permission granted bears only npon snch rights as Licensor may have in the 
Premises. Licensor does not give Licensee permission to trespass on or otherwise affect or 
impair other's rights. 

11111111 111 11 111111111 111 1111111111111 111111111111111 11 111 
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Licensor: 

City of San Antonio, a Texas municipal 
corporation 

By: ivL ;?wvl.----
( 

Printed ~ J I J / 
Name: c:::r ;L1- w&-(5"'-. 

Title *5f- _ rfo fk Cfy -nr-~ ".----

Date ;r;-! '2-7/0 ~ 

THE STATE OF TEXAS § 

COUNTY OF B EXA R • 

Licensee: 

Matheson Tri-Gas Company, a Delaware 
corporation 

By ~Q \.L<, S ~J:.0Jy'&!\"4 

Date: $-,s--O~ 

This instrument was acknowledged before me on this date by Fok J lvi.Ja 1, , of the 
C ity of San Antonio, a Texas municipal corporation, in the capacity therein stated and on behalf 
of that entity. 

Date:_-'-,~,--,.:J"----,,-7_k,-,,--,,,,-~_'-__ _ , 

My Com mission expires: t? 3-/£J -). gO f1 
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THE STATE OF TEXAS § 

COUNTY OF BEXAR • 

This instrument was acknowledged before me on this date by David Balthrop , of the 
Matheson Tri-Gas Company, a corporation, in the capacity therein stated and on behalf of 
that entity. Delaware 

Date: _ _ Ha_ y_ 5_,_ 2_0_0_5 ___ _ 

My Com miss ion expires: 

IRENE SHAW 
MY COMMISSION EXPIRES 

Meith 13, 2009 

Ooc# 20050140915 Fees : $18 .00 
06/24/2005 2:57PM # Pages 3 
Flled & Recorded in the Official Public 
Records of BEX~R COUNTY 
GERRY RICKHOFF COUNTY CLERK 

JUN 2 4 2005 
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