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AN ORDINANCE 010-06-17-0563

SELECTING SAN ANTONIO BIKESHARE AND AUTHORIZING THE
NEGOTIATION AND EXECUTION OF A CONTRACT IN AN AMOUNT
NOT TO EXCEED $841,579.00 FOR A BIKE SHARE/RENTAL AND BIKE
TOURS PROGRAM, AND AUTHORIZING THE NEGOTIATION AND
EXECUTION OF A THREE YEAR LEASE AGREEMENT FOR THE “OK
BAR” BUILDING IN HEMISFAIR PARK WITH SAN ANTONIO
BIKESHARE FOR A CENTRAL CYCLING HUB TO SUPPORT THE
PROGRAM, FUNDED BY THE AMERICAN RECOVERY AND
REINVESTMENT ACT OF 2009 (ARRA),

* * % % %

WHEREAS, President Obama signed the American Recovery and Reinvestment Act of 2009
(ARRA) into law on February 17, 2009, which provides a total of $787 billion in spending and
tax cuts to preserve and create jobs, and make investments in infrastructure, energy and science,
unemployment assistance, and State and local stabilization; and

WHEREAS, in order to take full advantage of the funding opportunities and additional services
that may be provided to the City of San Antonio as a result of the ARRA, City staff has worked
closely with City Council to strategize and align specific City Council ranked projects to
individual Federal and State agency funded programs; and

WHEREAS, City Council adopted the Funding Strategy for City Council Prioritized Federal
Economic Stimulus Projects on March 5, 2009 and amended on April 9, 2009 to reflect
additional energy efficiency-related stimulus dollars and this strategy serves as the guide in the
City’s submittal of “applications™ and acceptance upon award of stimulus funds; and

WHEREAS, Ordinance 2009-12-10-1037 authorized the acceptance of $12,897,000.00 and
appropriated $6,448,500.00 in Energy Efficiency Conservation Block Grant funds from the
Department of Energy under the ARRA on December 10, 2009; and

WHEREAS, a Request for Qualifications for a Bike Share/Rental and Bike Tours Program was
issued by the Office of Environmental Policy and, of the responses received and evaluated, the
evaluation committee selected co-respondents Bike World, California Bicycle Rental Company,
LLC, and Josh Squire, as the most qualified respondent; and

WHEREAS, this Ordinance authorizes the selection of co-respondents Bike World, California
Bicycle Rental Company, LLC, and Josh Squire, which co-respondents will form a non-profit
entity “San Antonio Bikeshare” and a for profit subcontractor “Bike Alamo City, LLC”, to
implement, manage and operate the Bike Share/Rental and Bike Tours Program, in an amount
not to exceed $841,579.00, for a term of three and one-half years; and



WHEREAS, this Ordinance authorizes the City to enter into a lease agreement with “San
Antonio Bikeshare” to lease the City property known as the “OK Bar” in Hemisfair Park to
operate as the hub for the Bike Share/Rental and Bike Tour Program, for a term of three and one-
half years; NOW THEREFORE,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. Co-respondents Bike World, California Bicycle Rental Company, LLC, and
Josh Squire, which co-respondents will form a non-profit entity “San Antonio Bikeshare” and a
for profit subcontractor “Bike Alamo City, LLC”, are hereby selected for the Bike Share/Rental
and Bike Tours Program as the most qualified respondent to the Request for Proposal.

SECTION 2. The City Manager or her designee, or the Director of the Office of Environmental
Policy or his designee, is hereby authorized to take all actions necessary to negotiate and execute
a Professional Service Agreement with co-respondents Bike World, California Bicycle Rental
Company, LLC, and Josh Squire, which co-respondents will form a non-profit entity, “San
Antonio Bikeshare” and a for profit subcontractor, “Bike Alamo City, LLC”, for the Bike
Share/Rental and Bike Tours Program. A copy of the Agreement, substantially in final form, and
the Request for Proposal, is attached and incorporated herein verbatim for all purposes as
Attachment I. The agreement will be finalized by all parties within 60 days of the effective date
of the Ordinance.

SECTION 3. The City Manager or her designee, or the Director of the Office of Environmental
Policy or his designee, is hereby authorized to take all actions necessary to negotiate and execute
a lease agreement for the “OK Bar” in Hemisfair Park, between the City of San Antonio and co-
respondents for a term of three and one-half years. A copy of the Lease Agreement, in
substantially final form, is attached and incorporated herein verbatim for all purposes as
Attachment II. The agreement will be finalized by all parties within 60 days of the effective
date of the Ordinance.

SECTION 4. The sum of $1,032,359.00 is hereby appropriated in the designated funds listed
below and will be disbursed from GL 5401010 “Fees to Other Contractors”. Payment is
authorized as follows upon issuance up a Purchase Order and receipt of goods:

Contract Amount to
Vendor Amount disburse Fund Internal Order GL

City of San Antonio and
Economic & Planning Systems,
Inc. 99,980.00 99,980.00 2301455001 155000000056 5201040
San Antonio Bike Share 841,579.00 699,704.00 2301455001 155000000056 5201040

141,875.00 2302236001 136000000468 5201040
KGB Texas Marketing/Public
Relations, Inc. 90,800.00 90,800.00 2301455001 155000000056 5201040

1,032,359.00  1,032,359.00



SECTION 5. The financial fiscal allocations in this Ordinance are subject to approval by the
Chief Financial Officer, City of San Antonio. The Chief Financial Officer, may, subject to
concurrence by the City Manager or the City Manager's designee, correct allocations to specific
SAP Fund Numbers, SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP
Fund Centers, SAP Cost Centers, SAP Functional Areas, SAP Funds Reservation Document
Numbers, and SAP GL Accounts as necessary to carry out the purpose of this Ordinance.

SECTION 6. This ordinance shall be effective immediately upon passage by eight or more
affirmative votes; otherwise, it shall be effective on the tenth day after passage.

PASSED and APPROVED this 17th day of June, 2010.

M A Y O R
Julian Castro

APPROVED AS TO FORM:

ﬁ Michael D. Bernard, City Attorney
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Vote Type: | Motion to Approve

Description: | An Ordinance selecting San Antonio Bikeshare and authorizing the
negotiation and execution of a contract in an amount not to exceed
$841,579.00 for a Bike Share/Rental and Bike Tours Program, and
authorizing the negotiation and execution of a three year lease agreement
for the “OK Bar” building in Hemisfair Park with San Antonio Bikeshare
for a central cycling hub to support the Program, funded by the American
Recovery and Reinvestment Act of 2009 (ARRA).
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AGREEMENT BETWEEN THE CITY OF SAN ANTONIO

AND
SAN ANTONIO BIKESHARE
FOR
BIKE SHARE/RENTAL AND BIKE TOURS PROGRAM
STATE OF TEXAS
COUNTY OF BEXAR

Antonio, Bexar County, Texas, between the City of San Antonio, a Mum01pa1 Corporation in the
State of Texas acting by and through its City Manager (heremaﬁer referred to as “City”), and

San Antonio Bikeshare
5911 Broadway
San Antonio, Texas 78209

a Texas non-profit corporation (hereinafter referref;fi as “Com:ractor "), said Agreement being
executed by Cindi Snell, Executive Director and Premdent and pursuant to Ordinance No. 2010-
06-17-____, passed and approved by the City Council on June 17, 2010.

Co-respondents to the Request for Quallﬁcations‘ (RFQ) for Bike Share/Rental and Bike Tours
Program (RFQ 10-015), were Bike World, Califor icycle Rental Company, LLC, and Josh
Squire, (Respondent) which co-respondents_have formed, the non-profit entity San Antonio
Bikeshare (Contractor) and a for profit subcontracter Bik no City, LLC, for the purpose of
performing the services under the RFQ

Terms and conditions for performance and compensation payment for this Agreement are set
forth in the following contract documents, true and correct copies of which are attached and fully
incorporated herein verbanm for all purposés: -

1. Exhibit I, a Request for Qualifications for Bike Share/Rental and Bike Tours Program
(RFQ10-015), issued by the City on December 8, 2009;

2. Exhibit II, Addendum 1, dated December 14, 2009;

3. Exhibit III, Addendum II, dated December 18, 2009;

4. Exhibit IV, Pnce Schedule submitted by the Respondents, dated ;
1 Ordmance No. 2010-06-17-

Referenced Documeli‘ts: Further, Respondent’s responses to the RFQ and its addendum are
also fully incorporated by reference, verbatim, for all purposes. All the documents attached
hereto and those incorporated by reference constitute the contract documents for this Agreement.

Conflict: The RFQ and its addendum govern Respondent’s responses; this Agreement governs
both the RFQ and responses; the Enabling Ordinance governs all in case of conflict.

This agreement supersedes any previous agreement or understanding of the parties, whether
written or oral.

Attachment [
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Compensation: As authorized by the Ordinance, total budget sums shall not exceed
$841,579.00.00 unless City Council action is taken to amend the enabling Ordinance. If funding
for the entire Agreement is not appropriated at the time this Agreement is entered into, City
retains the right to terminate this Agreement at the expiration of each of City’s budget periods,
and any subsequent contract period is subject to and contingent upon such appropriation.

In consideration of Contractor’s performance in a satisfactory and efficient manner, as
determined solely by the Director of the Office of Environmental Policy (hereinafter “Director”),
of all services and activities set forth in this Agreement, City agrees to pay Contractor an amount
not to exceed eight hundred forty one thousand five hundred and seventy nine dollars
($841,579.00) as total compensation. It is agreed by the Parties that the City is not responsible
for any costs, losses or expenses associated with the operation mentation of the Program
beyond this amount. Revenue from any source generated by, tractor from operation of
the Program, including advertising and corporate sponsor hlps willibe used to support the
operations and maintenance of the three topic areas in the- Program and may be deposited directly
into Contractor’s accounts.

$150,000.00
$319,852.00
$319,852.00
$30,000.00

amount up to $21,875.00 for 1,750 annual
rear of operation. (See details in Scope of

$21,875.00

designee, butw 10 sooner than June 18, 2010.

Term of Perform and Termination Date: The term of this agreement is for three and one-
half (3.5) years with-no-options for renewal. It is the intention of the parties that the three
Program topic areas (Bike Share, Bike Rental and Bike Tours) shall continue after the term of
this agreement, with no further obligation for funding by the City; therefore, subject to further
future agreement with the City, Contractor may be entitled to continued use of the kiosk and hub
locations, to continue the Program. The three and one-half year term of this Agreement shall
commence on or about June 18, 2010 and shall terminate on or about December 31, 2013.
Contractor will implement and operate all three topic areas (“Services™) of the Program for the
three year term of the agreement.

Scope of Services: The services to be provided under this Agreement are to support the Program
in the three topic areas as outlined in RFQ 10-015: (1) a bicycle share program to be located
within the Downtown Business District; (2) a bicycle rental system targeting Downtown

2
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Business District commuters, residents, tourists and conventioneers; and (3) create, lead and
market bicycle tours and provide route guidance.

A total of at least 14 bicycle kiosks and 140 bicycles, including hardware and software, shall be
established for the bicycle share system using ARRA funding. Locations for the 14 bicycle
kiosks will be determined by the Contractor subject to approval by the Director. Contractor shall
pay all costs associated with site preparation, installation of the kiosks, leases, permits, ongoing
operations and maintenance, etc. for the locations selected.

Contractor will design and implement a promotional campaign for-the Program to include
promotional materials and an internet web site to support the goals cf the bike share system and
the Program, subject to approval by the Director.

Contractor shall operate and maintain the central hub for the Program including maintenance,
repairs, tours, rentals and support for the bike share system.- A separate lease ‘agreement between
Contractor and City will be executed for lease of City owned or controlled ; property City will
use its best efforts to identify the hub and kiosk locations on City property and to facilitate
Contractor’s negotiations with City departments Contractor shall be responsible for all costs,
fees, operations, maintenance and repairs as detailed in  the lease agreement.

The City shall provide a limited subsidy.to the Contractor for annual memberships for the bike
share system for the first two years of operation. The subsidy " 1 be for 50% ($25.00) of the
cost for a maximum of 1,200 annual membershlps m\,year one. The subsidy shall be for 25%

”:Al’np cost will be $25.00 and the
200 users (for a total subsidy of
$30,000.00 in year one) and in the second year the membershlp cost will be $37.50 and the
subsidy shall be in“the amount of $12.50 (25%) for up to 1,750 users (for a total subsidy of
$21,875.00 in year two). The subsxdy Wlll be Offered durlng City employee and general public
membership drives, The subsidy will be used:
total numbe target membershlps are not obtamed City will pay Contractor a pro—rated
amount based on the formula above: The subsidy will be paid to Contractor at the end of the first

and second year of operatmn

In addition to any other reportmg requirements in the agreement or other contract documents.
Contractor shall’ provide all performance data requxred by the ARRA related to energy savings,
job creation, and usage on+a periodic basis, in the detail and format as determined by the
Director.

All assets (including but not limited to the kiosks, bicycles, supplies and equipment) purchased
with funds provided by the City under this agreement are the property of the City and shall be
properly accounted for and returned to the City at the termination of this agreement. If City
decides to dispose of any or all of the assets by subsequent sale, Contractor shall have a first
right of refusal to purchase the assets at a price to be determined by the City. This right to
purchase the assets must be exercised by Contractor within ten days of notification and offer by
the City.

The Contractor grants the City, or its designees, the right to audit, examine or inspect, at the
City’s election, all of the Contractor's records relating to the performance of the Program under
3
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the Agreement during the term of the Agreement and retention period herein. The audit,
examination or inspection may be performed by a City designee, which may include its internal
auditors or an outside representative engaged by the City. The Contractor agrees to retain its
records for a minimum of four (4) years following completion or termination of all Program
services or work required by the Agreement, unless there is an ongoing dispute under the
contract, then, such retention period shall extend until final resolution of the dispute.
"Contractor’s records” include any and all information, materials and data of every kind and
character generated as a result of the work under this Agreement. Example of Contractor records
include but are not limited to billings, books, general ledger, cost ledgers, invoices, production
sheets, documents, correspondence, meeting notes, subscriptions, agreements, purchase orders,
leases, contracts, commitments, arrangements, notes, daily diaries; . reports, drawings, receipts,
Vouchers, memoranda, txmc sheets, payroll records, policies, pm ures, federal and state tax

The City agrees that it will exercise the right to a;dlt examine or inspect onl;
business hours. The Contractor agrees to allow the City's “designee access to all of the
Contractor's Records, Contractor's facilities, and currént or“former employees of Contractor,
deemed necessary by City or 1ts desxgnee(s), to perform such audit, inspection or exammatlon

the blcycles and kiosks will be permitted subject to
ty-departments and the Director. Revenue from
hip will be used to support the ongoing operations and

Advertising and corporat
review and appr al by
advertising:
maintegar

agreement,
agreement, "termine
agreement term or earli

This agreement may be terminated by the City upon written notice, provided such notice
specifies an effective date for termination of not less than 30 (thirty) calendar days from the date
of such notice. All services being terminated shall cease upon the date specified in such notice.
City shall equitably compensate Contractor in accordance with the terms of this Agreement for
the services properly performed prior to the date specified in such notice, following inspection
and acceptance of same by City. Contractor shall not, however, be entitled to lost or anticipated
profits should City choose to exercise its option to terminate. Contractor shall submit an invoice
for work performed prior to the date of termination within thirty (30) days of the date for
termination specified in the notice. City shall not be responsible for payment of any invoices
received after the expiration of said thirty (30) days.
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City reserves the right to terminate this Agreement in whole or in part immediately upon breach
of any term or provision of this Agreement by Contractor. If at any time during the term of this
Agreement, Contractor shall fail to commence the work in accordance with the provisions of this
Agreement or fail to diligently provide services in an efficient, timely and careful manner and in
strict accordance with the provisions of this Agreement, or fail to use an adequate number or
quality of personnel or equipment to complete the work or fail to perform any of its obligations
under this Agreement, City shall have the right, if Contractor shall not cure any such default after
ten (10) days written notice thereof, to terminate this Agreement in whole or in part and
complete the work in any manner it deems desirable, including engaging the services of other
parties therefor. Any such act by City shall not be deemed a waiver of any other right or remedy
of City. If after exercising any such remedy, the cost to City of the performance of the balance of
the work is in excess of that part of the agreement sum, which has not heretofore been paid to
Contractor hereunder, Contractor shall be liable for and shall rexmbu:rse Clty for such excess.

By Law. If any state or federal law or regulation is enacted-or promulgated which prohibits the
performance of any of the duties hereunder, or if any law is interpreted to prohibit such
performance, this Agreement shall automatically tcmnnate as of the effectivé.date of such
prohibition. |

Election Of Remedies - Termination Not Sole Remedy. In no event shall City’s action in
terminating this Agreement, whether for cause or otherwise, be deemed an election of City’s
remedies. Nor shall such termination limit in: any way, at law“or equity, City’s rights to seek
damages from or otherwise pursue Contractor for an: ault hereunﬁer or other action.

Notice: Except where the terms of this Agreemen expressly‘”prowde otherwise, any election,
notice or communication required or perrmtted to be given under this Agreement shall be in
writing and deemed to have been duly given if and when delivered personally (with receipt
acknowledged), or three (3) days after depositing same in the U.S. mail, first class, with proper
postage prepaid, or upon receipt if sending the same by certified mail, return receipt requested, or
upon receipt when, sent by a commercial courier service (suc:h as Federal Express or DHL
Worldwide. Express} for expedited delivery to be confirmed in writing by such courier, at the
addresses set forth below or to such other address as either party may from time to time
designate in writing.
If intenqed for City, to: City of San Antonio
‘ Attn: Office of Environmental Policy
P.O. Box 839966
San Antonio, Texas 78283-3966

If intended for Contractor, to: San Antonio Bikeshare
Attn: Cindi Snell
5911 Broadway
San Antonio, Texas 78209

Assignment and Subcontracting: Contractor shall supply qualified personnel as may be
necessary to complete the work to be performed under this Agreement. Persons retained to
perform work pursuant to this Agreement shall be the employees or subcontractors of Contractor.
Contractor, its employees or its subcontractors shall perform all necessary work.
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It is City’s understanding and this Agreement is made in reliance thereon, that Contractor intends
to use the following subcontractors in the performance of this Agreement: Tejas Premier
Building Contractor, Mighty Studio Group, Lopez Printing, Bowman-Melton & Associates, and
Rio San Antonio Cruises. Any deviation from this subcontractor list, whether in the form of
deletions, additions or substitutions shall be approved by the Director, with such approval not to
be unreasonably withheld, prior to the provision of any services by said subcontractor.

Any work or services approved for subcontracting hereunder shall be subcontracted only
by written contract and, unless specific waiver is granted in writing by the City, shall be subject
by its terms to each and every provision of this Agreement. Compliance by subcontractors with
this Agreement shall be the responsibility of Contractor. City shall in no event be obligated to
any third party, including any subcontractor of Contractor, for performance of services or
payment of fees. Any references in this Agreement to an assignee, transferee, or subcontractor,
indicate only such an entity as has been approved by the Director. V

Except as otherwise stated herein, Contractor" may not sell, assign, ledge transfer or
convey any interest in this Agreement, nor deleg e performance of any duties hereunder, by
transfer, by subcontracting or any other means, without the consent of the Director. As a
condition of such consent, if such consent is granted, Contractor shall remain liable for
completion of the services outlined in this Agreement in"the. event of default by the successor
Contractor, assignee, transferee or subcontractor.

sign this Agreement without said written
approval, shall be void ab initio and shall confer no righ upon any third person. Should
Contractor assign, transfer, convey, delegate, or otherwise dispose of any part of all or any part
of its right, title or interest greement, C‘ﬁty may, at its option, cancel this Agreement and
all rights, titles and interest of tractor shall thereupon cease and terminate, in accordance
with the termination provisions above, notWIthstandmg any other remedy available to City under

Any attempt to transfer, pledge or othe

this Agreement. The violation of this: sion by Contractor shall in no event release Contractor

waiver by either Party of a br@ach of any of the terms, conditions, covenants or guarantees of thls
Agreement shall not be construed or held to be a waiver of any succeedmg or precedmg breach

failure of either Pai‘fy to msxst in any one or more cases upon the strict performance of any of the
covenants of this Agreement or to exercise any option herein contained, shall in no event be
construed as a waiver or relinquishment for the future of such covenant or option. In fact, no
waiver, change, modification or discharge by either party hereto of any provision of this
Agreement shall be deemed to have been made or shall be effective unless expressed in writing
and signed by the party to be charged. In case of City, such changes must be approved by the
Director. No act or omission by a Party shall in any manner impair or prejudice any right, power,
privilege, or remedy available to that Party hereunder or by law or in equity, such rights, powers,
privileges, or remedies to be always specifically preserved hereby.

Independent Contractor: Contractor covenants and agrees that he or she is an independent
contractor and not an officer, agent, servant or employee of City; that Contractor shall have
exclusive control of and exclusive right to control the details of the work performed hereunder

6
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and all persons performing same, and shall be responsible for the acts and omissions of its
officers, agents, employees, contractors, subcontractors and consultants; that the doctrine of
Contractor superior shall not apply as between City and Contractor, its officers, agents,
employees, contractors, subcontractors and consultants, and nothing herein shall be construed as
creating the relationship of employer-employee, principal-agent, partners or joint venturers
between City and Contractor. The parties hereto understand and agree that the City shall not be
liable for any claims which may be asserted by any third party occurring in connection with the
services to be performed by the Contractor under this Agreement and that the Contractor has no
authority to bind the City.

Source of Funds — American Recovery & Reinvestment Act: Funds for this contract come in
whole or in part from a grant made available through the Ameri ecovery and Reinvestment
Act of 2009 (“ARRA”). The Contractor and any subcontractor , as subrecipients of ARRA
funds, must comply with all terms, conditions and requlrements of the’ Act as it currently exists
and as they may be changed or supplemented during the term of this conhcx The Contractor
and any subcontractors shall comply with all spec1al provisions as spemfied in the Act and
current and future Department of Energy guidance. L

SPECIAL PROVISIONS RELATING TO WORK: UNDED UNDER AMERICAN
RECOVERY AND REINVESTNIENT ACT OF 2009 (May 2009)

Preamble

The American Recovery and Reinvestment Act of-2009, Pub. L. 111-5, (Recovery Act) was
enacted to preserve and create jobs and promote economic recovery, assist those most 1mpacted
by the recession, prov1de investments needed to increase economic efficiency by spurring
technological advances in science and health, invest in transportation, environmental protection,
and other infrastructure that will prowde long-term economic benefits, stabilize State and local
government budgets, in order to minimize and avoid reductions in essential services and
counterproductive State and local tax increases: Recipients shall use grant funds in a manner that

maximizes ]Ob creation and econ@mxc beneﬁt

The Reczplent shall comply with all terms and conditions in the Recovery Act relating generally
to governance, accountablhty, transparency, data collection and resources as specified in Act
itself and as chscussed below..

Recipients should bacgm plannmg activities for their first tier subrecipients, including obtaining a
DUNS number (or updating the existing DUNS record), and registering with the Central
Contractor Registration (CCR).

Be advised that Recovery Act funds can be used in conjunction with other funding as necessary
to complete projects, but tracking and reporting must be separate to meet the reporting
requirements of the Recovery Act and related guidance. For projects funded by sources other
than the Recovery Act, Contractors must keep separate records for Recovery Act funds and to
ensure those records comply with the requirements of the Act.

The Government has not fully developed the implementing instructions of the Recovery Act,
particularly concerning specific procedural requirements for the new reporting requirements.

7
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The Recipient will be provided these details as they become available. The Recipient must
comply with all requirements of the Act. If the recipient believes there is any inconsistency
between ARRA requirements and current award terms and conditions, the issues will be referred
to the Contracting Officer for reconciliation.

Definitions

For purposes of this clause, Covered Funds means funds expended or obligated from
appropriations under the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5.
Covered Funds will have special accounting codes and will be identified as Recovery Act funds
in the grant, cooperative agreement or TIA and/or modlﬁcatlon :using’ Recovery Act funds.
Covered Funds must be reimbursed by September 30, 2015.

Non-Federal employer means any employer with respect to’ covere funds -- the contractor,
subcontractor, grantee, or recipient, as the case may be, if the contractor, subcontractor, grantee,
or re01p1ent is an employer; and any professional membershlp orgamzatlon cert'f cation of other

funds received by a State or local government, the Stat
and any contractor or subcontractor receiving the funds
the State or local government; and does*
federal government.

government (including Rec
an individual and include;

Special Provisions -

A. Flow Down Reguitjemen

Recipients must include these spe al terms and conditions in any subaward.

B. Segregati n of Costs

Recipients must’. segregate the obllgatlons and expenditures related to funding under the

track and mamtam thes iffunds apart and separate from other revenue streams. No part of the
funds from the Reco Act shall be commingled with any other funds or used for a purpose
other than that of making payments for costs allowable for Recovery Act projects.

C. Prohibition on Use of Funds

None of the funds provided under this agreement derived from the American Recovery and
Reinvestment Act of 2009, Pub. L. 111-5, may be used by any State or local government, or any
private entity, for any casino or other gambling establishment, aquarium, zoo, golf course, or
swimming pool.

D. Access to Records
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With respect to each financial assistance agreement awarded utilizing at least some of the funds
appropriated or otherwise made available by the American Recovery and Reinvestment Act of
2009, Pub. L. 111-5, any representative of an appropriate inspector general appointed under
section 3 or 8G of the Inspector General Act of 1988 (5 U.S.C. App.) or of the Comptroller
General is authorized --

(1) to examine any records of the contractor or grantee, any of its subcontractors or
subgrantees, or any State or local agency administering such contract that pertain to, and involve
transactions that relate to, the subcontract, subcontract, grant, or subgrant; and

(2) to interview any officer or employee of the contractor, grantee subgrantee, or agency
regarding such transactions. :

E. Publication

An application may contain technical data and other data, mcludm ‘trade secrets and/or
privileged or confidential information, which the apphcant does not want dlsclosed to the public
or used by the Government for any purpose other than the application. To protect such data, the
applicant should specifically identify each page "'m, luding ¢ach line or paragraph thereof
containing the data to be protected and mark the cover sheet of the application with the following
Notice as well as referring to the Notice on each page to whi  the Notice applies:

Notice of Restriction on Disclosure and U
The data contained in pages ---- of this application have been submitted in confidence and
contain trade secrets or proprietary information, and data shall be used or disclosed only for
evaluation purposes, provided, that if this apphcant receives an award as a result of or in
connection with the submission of this application, DOE shall have the right to use or disclose
the data here to the extent provided in the award. This restriction does not limit the
Government's right totuse or disclose data obtained without restriction from any source,
including the applicant. ™%

Information about this agreement will be pubhshed on the Internet and linked to the website
www.recovery.gov, maintained by’ the Accountability and Transparency Board. The Board may
exclude posting contractual or other information on the website on a case-by-case basis when
necessary ‘to protect national security or to protect information that is not subject to disclosure
under sections 552 and 552a of title 5, United States Code.

F. Protecting Stafér'and Local Government and Contractor Whistleblowers.

The requirements of Section 1553 of the Act are summarized below. They include, but are not
limited to:

Prohibition on Reprisals: An employee of any non-Federal employer receiving covered funds
under the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, may not be
discharged, demoted, or otherwise discriminated against as a reprisal for disclosing, including a
disclosure made in the ordinary course of an employee's duties, to the Accountability and
Transparency Board, an inspector general, the Comptroller General, a member of Congress, a
State or Federal regulatory or law enforcement agency, a person with supervisory authority over
the employee (or other person working for the employer who has the authority to investigate,
discover or terminate misconduct), a court or grant jury, the head of a Federal agency, or their
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representatives information that the employee believes is evidence of:

- gross management of an agency contract or grant relating to covered funds;

- a gross waste of covered funds;

- a substantial and specific danger to public health or safety related to the implementation
or use of covered funds;

- an abuse of authority related to the implementation or use of covered funds; or

- as violation of law, rule, or regulation related to an agency contract (including the
competition for or negotiation of a contract) or grant, awarded or issued relating to covered
funds.

Agency Action: Not later than 30 days after receiving an inspector neral report of an alleged
reprisal, the head of the agency shall determine whether there is. sufficient basis to conclude that
the non-Federal employer has subjected the employee to a proh ibited: repmsal The agency shall
either issue an order denying relief in whole or in part or sha take one or-more of the following
actions: >

- Order the employer to take affirmative action to abate the repnsal

reprisal, together with compensation including back pay, compmsatory damages, employment
benefits, and other terms and conditions of employment that would apply to the person in that
position if the reprisal had not been taken.
- Order the employer to pay the en

fees) that were reasonably
e complaint regarding the

arbitration a
out of this s

id Remedies: Any employer recelvmg covered funds
the rights ahd remedies as requlred therein. (Refer to section 1553 of the Amencan Recovery and

Reinvestment Act of 2009, Pub. L. 111-5, www.Recovery.gov, for specific requirements of this
section and prescrﬂ)t:d langu;age for the notices.).

G. Reserved

H. False Claims Act

Recipient and sub-recipients shall promptly refer to the DOE or other appropriate Inspector
General any credible evidence that a principal, employee, agent, contractor, sub-grantee,
subcontractor or other person has submitted a false claim under the False Claims Act or has
committed a criminal or civil violation of laws pertaining to fraud, conflict of interest, bribery,
gratuity or similar misconduct involving those funds.

1. Information in Support of Recovery Act Reporting

10
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Recipient may be required to submit backup documentation for expenditures of funds under the
Recovery Act including such items as timecards and invoices. Recipient shall provide copies of
backup documentation at the request of the Contracting Officer or designee.

J. Availability of Funds

Funds obligated to this award are available for reimbursement of costs until 36 months after the
award date.

K. Additional Funding Distribution and Assurance of Approp_riate U of Funds

Certification by Governor — For funds provided to any State or agency thereof by the American
Reinvestment and Recovery Act of 2009, Pub. L. 111-5, the Governor of the State shall certify
that: 1) the state will request and use funds provided by the Act; and 2) the; funds will be used to
create jobs and promote economic growth.

Acceptance by State Legislature -~ If funds providc;(ikyia any State in any division of the Act are
not accepted for use by the Governor, then acceptance by the ‘State legislature, by means of the
adoption of a concurrent resolution, shall be sufficient to provide funding to such State.

's concurrent resolution, funding to the State
will be for distribution to local governments, councﬂs of government, public entities, and public-
private entities within the State either by formula or at &e State's discretion.

Wl
e

L. Certifications

With respect to funds made available to State or local governments for infrastructure investments
under the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, the Governor,
mayor, or other chief executive, as appropriate, certified by acceptance of this award that the
infrastructure investment has received the full review and vetting required by law and that the
chief executive accepts responsibility that the infrastructure investment is an appropriate use of
taxpayer dollars. Recipient shall provide an additional certification that includes a description of
the investment, the estimated total cost, and the amount of covered funds to be used for posting
on the Internet. A State or local agency may not receive infrastructure investment funding from
funds made avallable by the Act unless this certification is made and posted.

REPORTING AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF
THE RECOVERY ACT

(a) This award requires the recipient to complete projects or activities which are funded under
the American Recovery and Reinvestment Act of 2009 (Recovery Act) and to report on use of
Recovery Act funds provided through this award. Information from these reports will be made
available to the public.

(b) The reports are due no later than ten calendar days after each calendar quarter in which the
Recipient receives the assistance award funded in whole or in part by the Recovery Act.

(c) Recipients and their first-tier subrecipients must maintain current registrations in the Central
Contractor Registration (http://www.ccr.gov) at all times during which they have active federal
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awards funded with Récovery Act funds. A Dun and Bradstreet Data Universal Numbering
System (DUNS) Number (http.://www.dnb.com) is one of the requirements for registration in the
Central Contractor Registration.

(d) The recipient shall report the information described in section 1512(c) of the Recovery Act
using the reporting instructions and data elements that will be provided online at
http.//www.FederalReporting.gov and ensure that any information that is pre-filled is corrected
or updated as needed.

NOTICE REGARDING THE PURCHASE OF AD@ERICAN—MADE EQUIPMENT AND
PRODUCTS -- SENSE OF CONGRESS

It is the sense of the Congress that, to the greatest extent practicable, all equipment and products
purchased with funds made available under this award should be Améncan—made

*Special Note: Definitization of the Provisions entitled, “REQUIRED USB OF AMERICAN
IRON, STEEL, AND MANUFACTURED GOODS — SECTION 1605 OF THE AMERICAN
RECOVERY AND REINVESTMENT ACT OF 2909” and “REQUIRED USE OF AMERICAN
IRON, STEEL, AND MANUFACTURED GOODS (COVERED UNDER INTERNATIONAL
AGREEMENTS) - SECTION 1605 OF THE . AMERICAN RECOVERY AND
REINVESTMENT ACT OF 2009” will be done upon definition and review of final activities.

1. REQUIRED USE OF AMERICA ON, STEEL, AND MANUFACTURED
GOODS - SECTION 1605 OF THE ANEERICAN ECOVERY AND REINVESTMENT
ACT OF 2009

(a) Definitions. As used inthis:

e\

(2) Public ‘biilding and pﬁ ic work means a public building of, and a public work of, a
governmental entity (the U d States; the District of Columbia; commonwealths, territories,
and minor outlymg islands of the United States; State and local governments; and multi-State,
regional, or interstate entities which have governmental functions). These buildings and works
may include, without .1'5, tation, bridges, dams, plants, highways, parkways, streets, subways,
tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways, airports,
terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and
canals, and the construction, alteration, maintenance, or repair of such buildings and works.

(3) Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon,
and may include other elements.

(b) Domestic preference. (1) This award term and condition implements Section 1605 of the
American Recovery and Reinvestment Act of 2009 (Recovery Act) (Pub. L. 111-5), by requiring
that all iron, steel, and manufactured goods used in the project are produced in the United States
except as provided in paragraph (b)(3) of this section and condition.

12
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(2) This requirement does not apply to the material listed by the Federal Government as follows:

To Be Determined

(3) The award official may add other iron, steel, and/or manufactured goods to the list in
paragraph (b)(2) of this section and condition if the Federal Government determines that—

(1) The cost of the domestic iron, steel, and/or manufactured goods would be unreasonable. The
cost of domestic iron, steel, or manufactured goods used in the project is unreasonable when the
cumulative cost of such material will increase the cost of the overall pro;ect by more than 25
percent;

(ii) The iron, steel, and/or manufactured good is not produced, or manufactured in the United
States in sufficient and reasonably available quantities and of a satlsfaxstory quality; or

(iii) The application of the restriction of section 1605 of the Recovery Act would be inconsistent
with the public interest.

recipient request to use foreign iron, steel, and/or manufaowed goods in accordance with
paragraph (b)(3) of this section shall include adequa mfonnatlon for Federal Government
evaluation of the request, including—

(A) A description of the foreign and dome‘stlcir steel, and/or man actured goods;

(B) Unit of measure;
(C) Quantity;

(D) Cost;
(E) Time of delivery or axi'eiﬂwbilityfv;

(F) Location of the project;
G) Name and address of" the proposed supplier; and

(H) A detailed justlﬁcatlon of the reason for use of foreign iron, steel, and/or manufactured
goods cited in accordance wzth paragraph (b)(3) of this section.

(i1) A request based on unreasonable cost shall include a reasonable survey of the market and a
completed cost comparison table in the format in paragraph (d) of this section.

(iii) The cost of iron, steel, and/or manufactured goods material shall include all delivery costs to
the construction site and any applicable duty.

(iv) Any recipient request for a determination submitted after Recovery Act funds have been
obligated for a project for construction, alteration, maintenance, or repair shall explain why the
recipient could not reasonably foresee the need for such determination and could not have
requested the determination before the funds were obligated. If the recipient does not submit a
satisfactory explanation, the award official need not make a determination.

(2) If the Federal Government determines after funds have been obligated for a project for
construction, alteration, maintenance, or repair that an exception to section 1605 of the Recovery
13
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Act applies, the award official will amend the award to allow use of the foreign iron, steel, and/or
relevant manufactured goods. When the basis for the exception is nonavailability or public
interest, the amended award shall reflect adjustment of the award amount, redistribution of
budgeted funds, and/or other actions taken to cover costs associated with acquiring or using the
foreign iron, steel, and/or relevant manufactured goods. When the basis for the exception is the
unreasonable cost of the domestic iron, steel, or manufactured goods, the award official shall
adjust the award amount or redistribute budgeted funds by at least the differential established in
2 CFR 176.110(a).

(3) Unless the Federal Government determines that an exception to sectign 1605 of the Recovery
Act applies, use of foreign iron, steel, and/or manufactured goods is'noncompliant with section
1605 of the American Recovery and Reinvestment Act.

(d) Data. To permit evaluation of requests under paragrai)ﬁ (b) of this section based on
unreasonable cost, the Recipient shall include the followmg inform and any applicable
supporting data based on the survey of suppliers: o

Foreign and Domestic Items Cost Comparison

Cost
Quantity [(dollars)*

Description

Item 1:

Foreign steel, iron, or manufactured goo

Domestic steel, iron, or manufacturéd good

tem 2:

Foreign steel, i on, or manufactured good

Domestic steel iron, or manufa tured good

2. REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED
GOODS (COVERED UNDER INTERNATIONAL AGREEMENTS) — SECTION 1605 OF
THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009

(a) Definitions. As used in this award term and condition—

Designated country — (1) A World Trade Organization Government Procurement Agreement
country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, Slovenia, Spain, Sweden,
Switzerland, and United Kingdom,;
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(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Canada, Chile, Costa Rica,
Dominican Republic, El Salvador, Guatemala, Honduras, Israel, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore); or

(3) A United States-European Communities Exchange of Letters (May 15, 1995) country:
Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands,
Poland, Portugal, Romania, Slovak Republic, Slovenia, Spain, Sweden, and United Kingdom.

Designated country iron, steel, and/or manufactured goods — (1) Is wholly the growth, product,
or manufacture of a designated country; or :

(2) In the case of a manufactured good that consist in whole or mpan of materials from another
country, has been substantially transformed in a demgnate& country into a new and different
manufactured good distinct from the materials from which 1t was transfonned

M\-'”

Domestic iron, steel, and/or manufactured good — (1) Is wholly the gmwth product, or
manufacture of the United States; or

(2) In the case of a manufactured good that consists in whole or' in part of materlais from another
country, has been substantially transformed in the United States into a new and different
manufactured good distinct from the materials from which it was transformed. There is no
requirement with regard to the origin of com; onents or subcomponents in manufactured goods
or products, as long as the manufacture of the gfém}s occurs in th ited States.

2y

Forezgn iron, steel, and/or manufactured good means iro 1 and/or manufactured good that
is not domestic or designated c()untxy iron, steel, and/or man U actured good.

Manufactured good means a good brought to the construction site for incorporation into the
building or work that has been—

(1) Processed mto a spemﬁc form and shape or,

2) Combmed Wlth other raw matenal to create a material that has different properties than the
properties of the mdmduat raw matenals

Public bmldmg and pubch work means a public building of, and a public work of, a
governmental entity (the Umtf;:d States; the District of Columbia; commonwealths, territories,
and minor ouﬂy islands of 'the United States; State and local govemments and multi-State,
may mclude without limitation, bridges, dams, plants, highways, parkways streets, subways,
tunnels, sewers, mains, power lines, pumping stations, heavy generators, railways, airports,
terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, and
canals, and the construction, alteration, maintenance, or repair of such buildings and works.

Steel means an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and
may include other elements.

(b) Iron, steel, and manufactured goods. (1) The award term and condition described in this
section implements—
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(i) Section 1605(a) of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5)
(Recovery Act), by requiring that all iron, steel, and manufactured goods used in the project are
produced in the United States; and

(ii) Section 1605(d), which requires application of the Buy American requirement in a manner
consistent with U.S. obligations under international agreements. The restrictions of section 1605
of the Recovery Act do not apply to designated country iron, steel, and/or manufactured goods.
The Buy American requirement in section 1605 shall not be applied where the iron, steel or
manufactured goods used in the project are from a Party to an international agreement that
obligates the recipient to treat the goods and services of that Party the.same as domestic goods
and services. This obligation shall only apply to projects with an es ed value of $7,443,000
or more.

el, and manufactured
-except as provided in

(2) The recipient shall use only domestic or designated country iron,
goods in performing the work funded in whole or part W1th this awar
paragraphs (b)(3) and (b)(4) of this section.

(3) The requirement in paragraph (b)(2) of this se steel, and

manufactured goods listed by the Federal Government as s follows
To Be Determined

(4) The award official may add other iror 1, and manufactured goods to the list in paragraph
(b)(3) of this section if the Federal Govemment determi

(i) The cost of domestic iron, steel, and/or man ufacrured ‘goods. would be unreasonable. The cost
of domestic iron, steel, and/or:manufactured g%:%ods 'used in the project is unreasonable when the
cumulative cost of such materi will increase the overall cost of the pro;ect by more than 25
percent;

Federal Govemmenf eval

tion of the request, including—

(A) A description of the forcigﬁ and domestic iron, steel, and/or manufactured goods;
(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the project;
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(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign iron, steel, and/or manufactured
goods cited in accordance with paragraph (b)(4) of this section.

(ii) A request based on unreasonable cost shall include a reasonable survey of the market and a
completed cost comparison table in the format in paragraph (d) of this section.

(iii) The cost of iron, steel, or manufactured goods shall include all delivery costs to the
construction site and any applicable duty.

(iv) Any recipient request for a determination submitted after Recavery Act funds have been
obligated for a project for construction, alteration, maintenance, 0r repair shall explain why the
recipient could not reasonably foresee the need for such determmanon and could not have
requested the determination before the funds were obhgatcd If the rec:pmnt does not submit a
satisfactory explanation, the award official need not make a ‘determination. . :

(2) If the Federal Government determines after funds have been obligated-for a project for
construction, alteration, maintenance, or repair that’an exception to section 1605 of ‘the Recovery
Act applies, the award official will amend the award to al ow usé of the foreign iron, steel, and/or
relevant manufactured goods. When the basis for the exception is nonavailability or public
interest, the amended award shall reflect adjustment of the award amount, redistribution of
budgeted funds, and/or other appropriate actions taken to cover:costs associated with acquiring
or using the foreign iron, steel, and/or reﬁcv it manufactured g(iods When the basis for the
exception is the unreasonable cost of the domestlc iron,isteel, or manufactured goods, the award
official shall adjust the award amount or redistnbutc budgeted. funds, as appropriate, by at least
the differential established.ini2 CFR 176. 110(a)

(3) Unless the Federal dqvernment determines that an exception to section 1605 of the Recovery
Act applies, use of foreign iron, steel, and/or manufactured goods other than designated country
iron, steel, and/or manufacturcd goods i is noncomphant with the applicable Act.

(d) Data. To perrmt evaluatio of requests under paragraph (b) of this section based on
unreasonable cost, the apphcant shall include the following information and any applicable
supporting data based on the* sun/ey of ‘suppliers:

Foreign and Domestic Itemgm(l’ost Companson

Description | Unit of measure (Quantity gl(:)sliars)*
Jtem 1: )

Foreign steel, iron, or manufactured good

Domestic steel, iron, or manufactured good
Item 2:

Foreign steel, iron, or manufactured good

Domestic steel, iron, or manufactured good
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List name, address, telephone number, email address, and contact for suppliers surveyed. Attach
copy of response; if oral, attach summary.

Include other applicable supporting information.

*Include all delivery costs to the construction site.

WAGE RATE REQUIREMENTS UNDER SECTION 1606 OF THE RECOVERY ACT

(a) Section 1606 of the Recovery Act requires that all laborers and mechanics employed by
contractors and subcontractors on projects funded directly by or assisted in whole or in part by
and through the Federal Government pursuant to the Recovery Act shall be paid wages at rates
not less than those prevailing on projects of a character similar in. the locality as determined by
the Secretary of Labor in accordance with subchapter IV of cha;a’c of title 40, United States
Code.

Pursuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.S.C. 3‘145 , the Department
of Labor has issued regulations at 29 CFR parts 1, 3;'and 5 to implement the Davis-Bacon and
related Acts. Regulations in 29 CFR 5.5 instruct agencies concerning application of the standard
Davis-Bacon contract clauses set forth in that section. Federal agencies providing grants,
cooperative agreements, and loans under the Recovery Aét shall ensure that the standard Davis-
Bacon contract clauses found in 29 CFR 5.5(a) are incorporated in any resultant covered
contracts that are in excess of $2,000 for construction, alteration or repair (including painting and
decorating). "

(b) For additional guidance on the wage rate reqmrcments of “section 1606, contact your
awarding agency. Rec1p1ents of grants, cooperative agfeemsnts and loans should direct their
initial inquiries concerning-the application of Davis-Bacon r@qmrements to a particular federally
assisted project to the Federal agency funding the project. The Secretary of Labor retains final
coverage authority under- Reorganlzatlon Plan Number 14.

RECOVERY ACT TRANS“ TIONS LISTED IN SCHEDULE OF EXPENDITURES OF
 AWAR INT RESPONSIBILITIES FOR INFORMING
SUBRECIPIENTS

(a) To' maxumze the transparency andraccountability of funds authorized under the American
Recovery ‘and Reinvestment ‘Act of: 2009 (Pub. L. 111-5) (Recovery Act) as required by
Congress and. .in accordance ‘with 2 CFR 215.21 “Uniform Administrative Requirements for
Grants and Agreements” and OMB Circular A-102 Common Rules provisions, recipients agree
to maintain records that identify adequately the source and application of Recovery Act funds.
OMB Circular A-102 is.available at http.//www.whitehouse.gov/omb/circulars/al02/al02.html.

(b) For recipients covered by the Single Audit Act Amendments of 1996 and OMB Circular A—
133, “Audits of States, Local Governments, and Non-Profit Organizations,” recipients agree to
separately identify the expenditures for Federal awards under the Recovery Act on the Schedule
of Expenditures of Federal Awards (SEFA) and the Data Collection Form (SF-SAC) required by
OMB Circular A-133. OMB Circular A-133 is available at
http://www.whitehouse.gov/omb/circulars/al33/al33.html. This shall be accomplished by
identifying expenditures for Federal awards made under the Recovery Act separately on the
SEFA, and as separate rows under Item 9 of Part III on the SF-SAC by CFDA number, and
inclusion of the prefix “ARRA-" in identifying the name of the Federal program on the SEFA
and as the first characters in Item 9d of Part III on the SF-SAC.
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(c) Recipients agree to separately identify to each subrecipient, and document at the time of
subaward and at the time of disbursement of funds, the Federal award number, CFDA number,
and amount of Recovery Act funds. When a recipient awards Recovery Act funds for an existing
program, the information furnished to subrecipients shall distinguish the subawards of
incremental Recovery Act funds from regular subawards under the existing program.

(d) Recipients agree to require their subrecipients to include on their SEFA information to
specifically identify Recovery Act funding similar to the requirements for the recipient SEFA
described above. This information is needed to allow the recipient to properly monitor
subrecipient expenditure of ARRA funds as well as oversight by the Federal awarding agencies,
Offices of Inspector General and the Government Accountability Ofﬁ“ -

DAVIS-BACON ACT AND CONTRACT WORKHOURSAND SAFETY STANDARD
ACT

Definitions: For purposes of this provision, “Davis Bacor Act and Contract Work Hours and
Safety Standards Act,” the following definitions are apphcable

(1) “Award” means any grant, cooperative agreement or technology investment greement made
with Recovery Act funds by the Department of Energy (DOE) to a Recipient. Such Award must
require compliance with the labor standards clauses and wage rate requirements of the Davis-
Bacon Act (DBA) for work performed by. all laborers and mechanics employed by Recipients
(other than a unit of State or local government ;whose own emplo; perform the construction)
Subrecipients, Contractors, and subcontractors

(2) “Contractor” means an entity that enters- into a Contract. For purposes of these clauses,
Contractor shall include ‘(as apphcable) prime contractors, Recipients, Subrecipients, and
Recipients” or Subrecipients’ contractors, subcontractors, and lower-tier subcontractors.
“Contractor” does niot mean a unit Bf State or local government where construction is performed

by its own employees.” A

(3) “Contract” means & contract executed by a"Remplent Subrecipient, prime contractor, or any
tier subcontractor for eonsu‘uctlon, .alteration, or repair. It may also mean (as applicable) (i)
financial-assistance instruments such as grants, cooperative agreements, technology investment
agreements,. .and loans; and, (11) Sub awards, contracts and subcontracts issued under financial
assistance agreements “Contract” does not mean a financial assistance instrument with a unit of
State or local govcmment Where construction is performed by its own employees.

(4) “Contracting Officer” means the DOE official authorized to execute an Award on behalf of
DOE and who is responsible for the business management and non-program aspects of the
financial assistance process.

(5) “Recipient” means any entity other than an individual that receives an Award of Federal
funds in the form of a grant, cooperative agreement, or technology investment agreement directly
from the Federal Government and is financially accountable for the use of any DOE funds or

property, and is legally responsible for carrying out the terms and conditions of the program and
Award.

(6) “Subaward” means an award of financial assistance in the form of money, or property in lieu
of money, made under an award by a Recipient to an eligible Subrecipient or by a Subrecipient
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to a lower-tier subrecipient. The term includes financial assistance when provided by any legal
agreement, even if the agreement is called a contract, but does not include the Recipient’s
procurement of goods and services to carry out the program nor does it include any form of
assistance which is excluded from the definition of “Award” above.

(7) “Subrecipient” means a non-Federal entity that expends Federal funds received from a
Recipient to carry out a Federal program, but does not include an individual that is a beneficiary
of such a program.

(a) Davis Bacon Act

(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work (or under the
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often- “th n once a week,
and, without subsequent deduction or rebate on any account (except such payroll deductions as
are permitted by regulations issued by the Secretary abor under the Copeland Act (29 CFR
part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage determination of
the Secretary of Labor which is attache hereto and made’ a.part hereof, regardless of any
contractual relationship which may be all the Contractor and such laborers
and mechanics.

‘Contributions made or costs reasonably anticipated for b de fringe benefits under section
1(b)(2) of the Davis-Bacon behalf of laborers or mechanics are cons1dered wages pa1d to
such laborers or mec
regular contribution:

”te and fringe benefits on the- wage determination
for the classification o erformed, without regard to skill, except as provided in §
5.5(a)(4) forming work in more than one classification may be
compensated. at the rate specified for each classification for the time actually worked therein,
provided that the employerj‘Sj‘ payroll records accurately set forth the time spent in each

Bacon poster (WH- 137'
the site of the work in a prominent and accessible place where it can be easily seen by the
workers.

(i1))(A) The Contracting Officer shall require that any class of laborers or mechanics, including
helpers, which is not listed in the wage determination and which is to be employed under the
Contract shall be classified in conformance with the wage determination. The Contracting
Officer shall approve an additional classification and wage rate and fringe benefits therefore only
when the following criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination;
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(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the Contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the Contracting Officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by the Contracting Officer to the Administrator of the Wage and Hour
Division, U.S. Department of Labor, Washington, DC 20210 The Administrator, or an
authorized representative, will approve, modify, or disapprove every additional classification
action within 30 days of receipt and so advise the ContraCﬁng ‘Officer or will notify the
Contracting Officer within the 30-day period that addmonal tlme is necéséazy

(C) In the event the Contractor, the laborers or mechamcs to be employed in the classification or
their representatives, and the Contracting Officer do not agree on the proposed classification and
wage rate (including the amount designated for' fringe benefits, where appropriate), the
Contracting Officer shall refer the questions, including the views of all interested parties and the
recommendation of the Contracting Officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue & determination within 30 days of
receipt and so advise the Contractmg Officer or w1ll notlfy the Contracting Officer within the 30-
day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii)(B) or{(C) of this section, shall be paid to all workers performing work in the
classification under thls Contract from the ﬁrst day on which work is performed in the
classification. ; f

(iif) Whenever, the minimum wage rate ‘prescribed in the Contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall
cither pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit-or-an hourly cash eqmvalent thereof.

(iv) If the Céntractor does ncift;make payments to a trustee or other third person, the Contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, provided that the
Secretary of Labor has found, upon the written request of the Contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
Contractor to set aside in a separate account assets for the meeting of obligations under the plan
Or program.

(2) Withholding. The Department of Energy or the Recipient or Subrecipient shall upon its own
action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld from the Contractor under this Contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the
accrued payments or advances as may be considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the Contractor or any subcontractor the
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full amount of wages required by the Contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the
construction or development of the project), all or part of the wages required by the Contract, the
Department of Energy, Recipient, or Subrecipient, may, after written notice to the Contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of
any further payment, advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records.

Contractor during the
after for all laborers and
ousing Act of 1937, or

(i) Payrolls and basic records relating thereto shall be maintained b
course of the work and preserved for a period of three years
mechanics workmg at the site of the work (or under the Umted Stat

reasonably anticipated in providing ben S rogram described in section
1(b)(2)(B) of the Dav1s Bacon Act, the inta ccords which show that the

shall maintain writte
trainee programs, th

dresses shall not be included on weekly transmittals. Instead, the

payrolls shall only need 6 include an individually identifying number for each employee (e.g.,
the last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is available for this
purpose from the Wage and Hour Division Web site at
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime Contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current address of each covered
worker, and shall provide them upon request to the Department of Energy if the agency is a party
to the Contract, but if the agency is not such a party, the Contractor will submit them to the
Recipient or Subrecipient (as applicable), applicant, sponsor, or owner, as the case may be, for
transmission to the Department of Energy, the Contractor, or the Wage and Hour Division of the
Department of Labor for purposes of an investigation or audit of compliance with prevailing
22
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wage requirements. It is not a violation of this section for a prime contractor to require a
subcontractor to provide addresses and social security numbers to the prime contractor for its
own records, without weekly submission to the sponsoring government agency (or the Recipient
or Subrecipient (as applicable), applicant, sponsor, or owner).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the
Contractor or subcontractor or his or her agent who pays or supervises the payment of the
persons employed under the Contract and shall certity the following:

(1) That the payroll for the payroll period contains the information required to be provided under
§ 5.5 (2)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is bemg maintained
under § 5.5 (a)(3)(1) of Regulations, 29 CFR part 5, and that such mformatlon is correct and
complete;

(2) That each laborer or mechanic (including each helpcr apprentice, and trainee) employed on
the Contract during the payroll period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions have been made eliher directly or
indirectly from the full wages earned, other th permlssxble deductions as. set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less han the applicable wage rates and
fringe benefits or cash equivalents for the élassxﬁcatlon of work performed, as specified in the
applicable wage determination incorporated i mto the ',

(C) The weekly submission of a properly executed certlﬁc oti set forth on the reverse side of
Optional Form WH-347- shall. satisfy the requirement for submission of the “Statement of
Compliance” required, by paragraph (a)(3)(u)(B) of this section.

(D) The falsification of any of" the above cemﬁcatlons may subject the Contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 3729 of
title 31 of the United States Code.

(ii1) The Corm'actor or subcentractor shall make the records required under paragraph (a)(3)(i) of
this section:available for inspection, copying, or transcription by authorized representatives of
the Department. of Energy or the Department of Labor, and shall permit such representatives to
interview employecs during working hours on the job. If the Contractor or subcontractor fails to
submit the required records-or to make them available, the Federal agency may, after written
notice to the Contractor; sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore,
failure to submit the required records upon request or to make such records available may be
grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees—

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the
work they performed when they are employed pursuant to and individually registered in a bona
fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or
with a State Apprenticeship Agency recognized by the Office, or if a person is employed in his
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or her first 90 days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been certified by the
Office of Apprenticeship Training, Employer and Labor Services or a State Apprenticeship
Agency (where appropriate) to be eligible for probationary employment as an apprentice. The
allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be
greater than the ratio permitted to the Contractor as to the entire work force under the registered
program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
otherwise employed as stated above, shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage:determination for the work
actually performed. Where a Contractor is performing construg ion on a project in a locality
other than that in which its program is registered, the ratios wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the Contractor's or subcontractor's
registered program shall be observed. Every apprentice must be paid at not less than the rate
specified in the regxstered program for the appmnnces level of progress; expressed as a
percentage of the journeymen hourly rate specified in the. apphcable wage: determination.
Apprentices shall be paid fringe benefits in accordancé with the provisions of the apprentlceshlp
program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid
the full amount of fringe benefits hsted on the wage- determination for the applicable
classification. If the Administrator determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid-in accordance with that determination. In the event
the Office of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship
Agency recognized by the Office, withdraws appro an apprennceshlp program, the
Contractor will no longer be permitted toi‘»u@ﬁze app es at 1ess than the applicable

certification- by t
ratio of tramees to jo

venefits in accordance with the provisions of the trainee program. If
the trainee program €s n@t ‘mention fringe benefits, trainees shall be paid the full amount of
fringe benefits list wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage determination for the classification of
work actually performed. In addition, any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. In the event the Employment
and Training Administration withdraws approval of a training program, the Contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.
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(iii)) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The Contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this Contract.

(6) Contracts and Subcontracts. The Recipient, Subrecipient, the Recipient’s, and Subrecipient’s
contractors and subcontractor shall insert in any Contracts the clauses ‘contained herein in(a)(1)
through (10) and such other clauses as the Department of Energy may by appropriate instructions
require, and also a clause requiring the subcontractors to includethese clauses in any lower tier
subcontracts. The Recipient shall be responsible for the compliance: by any subcontractor or
lower tier subcontractor with all of the paragraphs in this clausa

(7) Contract termination: debarment. A breach of the Contract clauses in 29 CFR 5.5 may be

grounds for termination of the Contract, and for deharment as a contractor and a mbcontractor as
provided in 29 CFR 5.12. :

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations
of the Davis-Bacon and Related Acts* contamed in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this Contract.

(9) Disputes concerning labor standards. D1sputes ansmgout of the labor standards provisions of
this Contract shall not be subject to the general disputes clause of this Contract. Such disputes
shall be resolved in accordance with the procedures of the Pepartment of Labor set forth in 29
CFR parts 5, 6, and 7. Disputes within the meamng of this clause include disputes between the
Recipient, Subrecipient; the Contractor (or any of its. subcontractors), and the contracting agency,
the U.S. Department of Labor or the cmployees or their representatives.

10 Certlﬁcatlen of ehglblhty

(i) By entenng into thls Contract, thea:?{}ontractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the Contractor's firm is a person or firm ineligible to be
awarded Government contra(:ts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(ii) No part of this Cgﬁtract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

(b) Contract Work Hours and Safety Standards Act. As used in this paragraph, the terms
laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No Contractor or subcontractor contracting for any part of the
Contract work which may require or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any workweek in which he or she is employed
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on such work to work in excess of forty hours in such workweek unless such laborer or mechanic
receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation, liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (b)(1) of this section, the Contractor and any subcontractor
responsible therefor shall be liable for the unpaid wages. In addition, such Contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1)
of this section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of for / Wlthout payment of the

representative of the Department of Labor withhold or cause
payable on account of work performed by the Contracto

subcontractor under any such
ontractor, or any other federally-
andards Act, which is held by
e necessary to satisfy any
d liquidated damages as

Recipient’s and Subrecipient’s

in any lower tier sub ,
subcontractor or lower tier §
(4) of this secti

Il be responsible for compliance by any
clauses set forth in paragraphs (b)(1) through

(5) The Contractor or
course of the work and sh

shall maintain payrolls and basic payroll records during the
eserve them for a period of three years from the completion of the
Contract for all laborers mechanics, including guards and watchmen, working on the
Contract. Such records shall contain the name and address of each such employee, social security
number, correct classifications, hourly rates of wages paid, daily and weekly number of hours
worked, deductions made, and actual wages paid. The records to be maintained under this
paragraph shall be made available by the Contractor or subcontractor for inspection, copying, or
transcription by authorized representatives of the Department of Energy and the Department of
Labor, and the Contractor or subcontractor will permit such representatives to interview
employees during working hours on the job.

(c) Recipient Responsibilities for Davis Bacon Act

(1) On behalf of the Department of Energy (DOE), Recipient shall perform the following
functions:

(1) Obtain, maintain, and monitor all Davis Bacon Act (DBA) certified payroll records
submitted by the Subrecipients and Contractors at any tier under this Award;
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(ii) Review all DBA certified payroll records for compliance with DBA requirements, including
applicable DOL wage determinations;

(iii)  Notify DOE of any non-compliance with DBA requirements by Subrecipients or
Contractors at any tier, including any non-compliances identified as the result of reviews
performed pursuant to paragraph (ii) above;

(iv) Address any Subrecipient and any Contractor DBA non-compliance issues; if DBA non-
compliance issues cannot be resolved in a timely manner, forward .complaints, summary of
investigations and all relevant information to DOE; ‘

) Provide DOE with detailed information regarding the resolu’aon of any DBA non-
compliance issues;

(vi) Perform services in support of DOE mvestlgatlons of complaints. filed regarding
noncompliance by Subrecipients and Contractors wﬁh DBA requn'ements

(vii) Perform audit services as necessary to ensure campitance by Subrecipients and
Contractors with DBA requirements and as requested by the. ontracting Officer; and

(viii) Provide copies of all records uponvi‘éi'}qggt by DOE or DOL.in a timely manner.

(d) Rates of Wages

The prevailing wage rates— Eletermmed by the Secretary of Labor can be found at
http://www.wdol. ;zov/ ‘

Amendments: Except where ,,,the terms -of this Agreement expressly provide otherwise, any
alterations, .additions; or deletions to the terms hereof, shall be effected by amendment, in
writing, executed by both: City and Contractor, and signed by the Director. Substantive changes,
to include an increase in"the amount of compensation, shall require additional City Council
approval.

THIS AGREEMENT SHALL BE CONSTRUED UNDER AND IN
ACCORDANCE “WITH THE LAWS OF THE STATE OF TEXAS AND ALL
OBLIGATIONS OF THE PARTIES CREATED HEREUNDER ARE PERFORMABLE
IN BEXAR COUNTY, TEXAS.

Any legal action or proceeding brought or maintained, directly or indirectly, as a result of
this Agreement shall be heard and determined in the City of San Antonio, Bexar County, Texas.

Entire Agreement: This Agreement, together with its authorizing ordinance and its exhibits
constitute the final and entire agreement between the parties hereto and contain all of the terms
and conditions agreed upon. No other agreements, oral or otherwise, regarding the subject
matter of this Agreement shall be deemed to exist or to bind the parties hereto, unless same be in
writing, dated subsequent to the date hereto, and duly executed by the parties.
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Agreed, Consented to, and Executed this day of June, 2010.

San Antonio Bikeshare

BY:
Printed name: Cindi Snell
Title: Executive Director and President

CITY OF SAN ANTONIO

BY:
Printed name:

Title:

CITY. MANAGER, or her designee

APPROVED AS TO FORM:
Office of the City Attorney
Michael Bernard, City Attorney

By:

Chris J. Hebner
Assistant City Attorney
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Background:

Landlord is a municipality and wishes to encourage bicycle riding in the downtown
area.

Landlord has selected Tenant as a contractor to provide bicycle-related services in
the downtown area.
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To facilitate Tenant fulfilling its mission, Landlord is leasing the Premises to Tenant
for use in rendering the bicycle-related services.

As part of its facilitation of the bicycle-related services, Landlord is offering the
Premises at the rent provided in this Lease, though Landlord believes the fair market
rental of the Premises is $1,404 monthly.

The discounted rent is a subsidy equal to $12,096 over the life of the Lease.

Rights and Obligations:

1. Basic Information, Definitions.
Authorizing Ordinance:
Landlord: City of San Antonio

P.O. Box 839966, San Antonio, Texas 78283-3966

* -
Landlord’s Address: (Attention: Leasing, Downtown Operations)

Tenant: San Antonio Bike Share
Tenant’s Address: 5911 Broadway, San Antonio, Texas 78209

Premises: The red-roofed rectangular structure in Hemisfair Park,
San Antonio, Bexar County, Texas located at the
northeast corner of the intersection of S. Alamo Street
and W. Durango Blvd., and the grounds around it,
described as follows:

A street view of the Premises is at Exhibit A, and an aerial view is at Exhibit B. The
boundary of the grounds comprising the Premises are: (A) to the west, the sidewalk
along S. Alamo Street; to the north, a line at all points 12 feet away from the north
edge of the building; to the east, a line at all points 12 feet away from the east edge of
the Building; and to the south, the sidewalk along W. Durango Blvd. and (B) the
ground under the air conditioning compressor, a right of ingress and egress to it, and a
right to use a reasonable area around it to permit maintenance, repair, and replacement.

Permitted Use: Bicycle sales and rentals, sales of bicycle-related
goods and services, bicycle repair and maintenance.
Incidental sale of beverages and packaged foods is
within the Permitted Use, but nothing other than
beverages may be prepared on the Premises.

Commencement Date: July 1, 2010
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Termination Date: December 31, 2013

Address for Payment of P.O. Box 839966 San Antonio, Texas 78283-3966
Rent: (Attention: Director, Downtown Operations)

2. Grant, Early Termination Right, Relocation.

2.01. Landlord leases the Premises to Tenant, and Tenant takes the Premises
from Landlord on the terms and conditions of this Lease. Incident to this lease,
Tenant gets one free space in the Alamo Street metered parking lot, which is
approximately 100 yards north of the Premises and is accessible from Alamo Street.
For an additional $50 monthly each, Tenant may have up to two additional reserved
spaces in the Durango Street lot, located approximately 100 yards northeast of the
Premises.

2.02. Either party to this Lease may terminate it at any time without cause,
except as referenced in 2.03 below, on 180-days’ prior written notice to the other

party.

2.03 Tenant acknowledges that Landlord is in the process of developing a
new Master Plan for HemisFair Park and, subsequently, Tenant accepts that
Landlord may relocate the Premises on 60-days’ written notice. All rights to
terminate the Lease under Section 2.02 lapse if the Landlord’s responsibilities under
this Lease are assigned to the HemisFair Park

3. Rent.

3.01. Rent includes all sums due to Landlord under this lease, whether Base
Rent, Additional Rent, reimbursement for repairing damages caused by Tenant, or
otherwise, no matter how denominated.

3.02. Base Rent over the three-year initial term is, for the first year, $600
monthly; for the second year, $1,200 monthly; and for the third year, $1,404
monthly.

3.03. Tenant must pay Base Rent and any other sums regularly due Landlord
under this Lease in advance on or before the first day of each month. Due but unpaid
amounts bear interest at the prime rate of interest in effect on the due date as
published from time to time in The Wall Street Journal (or, if The Wall Street
Journal ceases publication, another financial publication reasonably selected by
Landlord) plus four percent per annum (Interest Rate) from the due date until paid in
full. In addition, if Tenant is delinquent in paying an amount, Tenant must pay to
Landlord upon demand a $50 late charge. Interest and late charges are in addition to
all Landlord's other rights and remedies.
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3.04. Tenant’s covenant to pay Rent and Landlord’s covenants are
independent. Tenant must not abate Rent for any reason.

4. Term, Renewal.

4.01. The term of this Lease is the Initial Term, unless sooner terminated as
provided in this Lease.

4.02. If Tenant is not in default under the Lease, Tenant may ask to renew
this Lease for an additional two-year term by giving Landlord six months prior
written notice before expiration of the previous term. Landlord’s acquiescence in
Tenant’s holding over is not acquiescence to renewal. Renewal is effected only after
written notice of intent to renew and approval of the proposed renewal by further
ordinance of City Council. Though no renewal is effective unless approved by City
Council, Landlord has no duty to present a proposed renewal to Council, even
though Tenant has given the requisite notice.

4.03. Renewal Terms are governed by this Lease just as the Initial Term,
except for rent. Rent will be at Landlord’s estimate of fair market rental value.

5. Tenant’s Affirmative Promises.
Tenant promises that it will:

5.01. Accept the Premises in their present condition “AS IS,” the Premises
being currently suitable for the Permitted Use.

5.02. Obey (a) all applicable laws relating to the use, condition, and
occupancy of the Premises and Building; (b) any requirements imposed by utility
companies serving or insurance companies covering the Premises or Building; and
(c) any rules and regulations for the Building and Common Areas adopted by
Landlord, including any Historic Design and Review-related restrictions.

5.03. Obtain and pay for all utility services used by Tenant. Tenant must
transfer utilities into its own name.

5.04. Allow Landlord to enter the Premises to perform Landlord’s
obligations, inspect the Premises, and show the Premises to prospective purchasers
or tenants.
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5.05. Repair, replace, and maintain all of the Premises and the equipment
and appurtenances associated with the Premises, except for repair, replacement, and
maintenance responsibilities specifically allocated to Landlord under this Lease.

5.06. After casualty loss not terminating the lease, rebuild the interior
partitions, ceilings, wiring, light fixtures, and plumbing.

5.07. Submit in writing to Landlord any request for repairs, replacement, and
maintenance that are the obligations of Landlord.

5.08. Vacate the Premises and return all keys to the Premises on the last day
of the Term, subject to any holdover rights.

5.09. On request, execute an estoppel certificate that states the
Commencement Date and Termination Date of the lease, identifies any amendments
to the lease, describes any rights to extend the Term or purchase rights, lists defaults
by Landlord, and provides any other information reasonably requested. If Landlord
sells the Premises, Tenant must deliver to the buyer or the buyer’s lender a
subordination, nondisturbance, and attornment agreement reasonably satisfactory to
the buyer and its lender. Tenant’s obligation to deliver the agreement may be
conditioned on buyer’s agreement to honor this Lease according to its terms, but
buyer will not be estopped to act on Tenant’s default under this Lease.

5.10. Keep the interior and exterior of the Premises neat and clean.

5.11. Store all equipment and supplies indoors, except bicycles may be
stored outside in bicycle racks.

6. Indemnity.
6.01. These definitions apply to the indemnity provisions of this Contract:

6.01.01. “Indemnified Claims” mean all loss, cost, liability, or expense,
directly or indirectly arising, in whole or in part, out of acts or omissions of
any person other than an Indemnitee that give rise to assertions of Indemnitee
liability under this Contract, whether or not the person is a party to this
agreement. Indemnified Claims include attorneys’ fees and court costs and
include claims arising from property damage and from personal or bodily
injury, including death and including matters arising partly out of the
negligence of one or more Indemnitees.
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6.01.02. “Indemnitees” means the City of San Antonio and its elected
officials, officers, employees, agents, and other representatives, collectively,
against whom an Indemnified Claim has been asserted.

6.01.03. “Indemnitor” means Tenant,

6.02. Indemnitor must indemnify Indemnitees,
individually and collectively, from all Indemnified Claims.

6.03. If Indemnitor and one or more Indemnitees are finally adjudged to
be jointly liable for Indemnified Claim, Indemnitor need not further indemnify
the so-adjudged Indemnitees from liability arising from the Indemnitees’
adjudicated share of liability. But despite allegations of Indemnitee negligence,
Indemnitor must nevertheless defend all Indemnitees until final adjudication.
Indemnitor may not recover sums previously spent defending or otherwise
indemnifying the Indemnitee who has been adjudged to be negligent and must
continue to indemnify other Indemnitees.

6.04. There are no third-party beneficiaries of this indemnity other than the
category of people and entities included within the definition of Indemnitees..

6.05. Indemnitor must promptly advise the City of San Antonio in writing of
any Indemnified Claim and must, at its own cost, investigate and defend the
Indemnified Claim. Whether or not the City of San Antonio is an Indemnitee as to a
particular Indemnified Claim, the City of San Antonio may require Indemnitor to
replace the counsel Indemnitor has hired to defend Indemnitees. The City may also
require Indemnitor to hire specific-named counsel for so long as the named counsel’s
hourly rates do not exceed the usual and customary charges for counsel handling
sophisticated and complex litigation in the locale where the suit is pending. No such
actions release or impair Indemnitor’s obligations under this indemnity paragraph,
including its obligation to pay for the counsel selected by City. Regardless of who
selects the counsel, the counsel’s clients are Indemnitees, not Indemnitor.

6.06. In addition to the indemnity required under this Contract, each
Indemnitee may, at its own expense, participate in its defense by counsel of its
choosing without relieving or impairing Indemnitor’s obligations under this
indemnity paragraph.

6.07. Indemnitor may not settle any Indemnified Claim without the consent
of the City of San Antonio, whether or not the City is an Indemnitee as to the
particular Indemnified Claim, unless (A) the settlement will be fully funded by
Indemnitor and (B) the proposed settlement does not contain an admission of
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liability or wrongdoing by any Indemnitee. The City’s withholding its consent as
allowed in the preceding sentence does not release or impair Indemnitor’s
obligations of this indemnity paragraph. Even if the City of San Antonio is not an
Indemnitee as to a particular Indemnified Claim, Indemnitor must give City at least
20 days advance written notice of the details of a proposed settlement before it
becomes binding. Any settlement purporting to bind an Indemnitee must first be
approved by City Council.

6.08. Nothing in this Contract waives governmental immunity or other
defenses of Indemnitees under applicable law.

6.09. If, for whatever reason, a court refuses to enforce this indemnity as
written, and only in that case, the parties must contribute to any Indemnified Claim
5% by the Indemnitees and 95% by the Indemnitor. Indemnitor need look only to

the City of San Antonio for Indemnitees’ 5% if the City of San Antonio is an
Indemnified Party as to a particular Indemnified Claim.

7. Tenant’s Negative Promises.
Tenant promises that it will not:

7.01. Use the Premises for any purpose other than the Permitted Use.
7.02. Create a nuisance.
7.04. Permit waste.

7.05. Use the Premises in any way that would increase insurance premiums
or void insurance on the Building.

7.06. Change Landlord’s lock system without Landlord’s written approval.

7.07. Alter the Premises, other than the finish out work contemplated by this
Lease.

7.08. Allow a lien to be placed on the Premises.

7.09. Present an unsightly condition to the public, including but not limited
to not performing repairs outside.

8. Landlord’s Affirmative Promises.
Landlord promises that it will:

Page 7 of 31 Pages



8.01. Lease to Tenant the Premises for the entire Term beginning on the
Commencement Date and ending on the Termination Date.

8.02. Obey all applicable laws with respect to Landlord’s operation of the
Building and Common Areas.

8.03. Repair, replace, and maintain the roof and foundation of the Premises,
as necessary.

9. Landlord’s Negative Promise.

Landlord promises that it will not interfere with Tenant’s possession of the Premises
as long as Tenant is not in default.

10. Alterations.

10.01. Physical additions or improvements to the Premises made by Tenant
will become the property of Landlord. Landlord may require that Tenant, at the end
of the Term and at Tenant’s expense, remove any physical additions and
improvements, repair any alterations, and restore the Premises to the condition
existing at the Commencement Date, normal wear excepted.

10.02. Landlord and Tenant contemplate that Tenant will alter the interior of
the building on the Premises to suit Tenant’s needs. No work may be done before
Landlord has approved Tenant’s plans in writing. No work may deviate materially
from the approved plans. Tenant must provide Landlord with as-built drawings for
all alterations. All alteration is at Tenant’s expense.

10.03. Landlord’s approval as landlord is not the approval of the City of San
Antonio as a municipality. To complete the finish-out, Tenant must procure all the
permits and certificates from all the City departments that a tenant from a private
landlord would be required to procure. In addition, Tenant must conform to all
Hemisfair Park sign guidelines.

11. Insurance.

11.01. Tenant must maintain throughout the term of this Lease, as it may be
extended, insurance coverage written on an occurrence form, by companies
authorized and admitted to do business in the State of Texas, rated A or better by
A M. Best Company or otherwise acceptable to Landlord, in the following types and
amounts:
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Type: Amount:

1. Workers” Compensation Statutory, with a waiver of subrogation in favor
of Landlord

2. Employers’ Liability $500,000/$500,000/$500,000 with a waiver of
subrogation in favor of Landlord

3. Commercial General Public Liability For bodily injury, death, and property damage

Insurance to include (but not be limited to) of $1,000,000 per occurrence, $2,000,000

coverage for the following: general aggregate, or its equivalent in umbrella

or excess liability coverage
{a) Premises/Operations

(b) Independent Contractors

{c) Products/Completed Operations
{d) Contractual Liability

() Personal Injury Liability

(f) Broad form property damages to Coverage for replacement cost of Tenant’s
include fire legal liability improvements

{g) Host Liquor Liability, if alcoholic
beverages are served on the Premises

(h) Liquor Legal Liability Insurance if
alcoholic beverages are sold on the
Premises

4. Business Automobile Liability, including Combined single limit for bodily injury, death,
and property damage of $1,0000,000 per
(a) Owned/Leased Automobiles occurrence

(b) Non-Owned Automobiles
(c) Hired Automobiles
5. Property Insurance for physical damage to Coverage for replacement cost of Tenant’s

the property of Tenant, including improvements
improvements and betterments

11.02. Each insurance policy required by this Lease must contain the
following clauses:

“This insurance cannot be canceled, limited in scope or coverage, or non-
renewed until after 60-days’ prior written notice has been given to:
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City Clerk, City of San Antonio Department of Downtown Operations

City Hall/2nd Floor City of San Antonio

P. O. Box 839966 and P.O. Box 839966

San Antonio, Texas 78283-3966 San Antonio, Texas 78283-3966
Attention: Risk Manager Attention: Director”

"The insurance provided by Tenant is primary to any insurance or self-
insurance maintained by the City of San Antonio.”

“Any insurance or self-insurance maintained by the City of San Antonio
applies in excess of, and does not contribute with, insurance provided by this
policy.”

Each insurance policy required by this Lease, excepting policies for
Workers’ Compensation and Employer’s Liability, must contain the
following clause:

“The City of San Antonio, its officials, employees,
representatives and volunteers are added as additional
insureds as respects operations and activities of, or on
behalf of, the named insured performed under this Lease
with the City of San Antonio This policy cannot be
invalidated as to Landlord because of Tenant’s breach of
representation, warranty, declaration, or condition of this
policy.”

11.03. If Tenant makes leasehold improvements, Tenant must provide
Builder’s Risk Insurance Coverage, Worker’s Compensation and Employer’s
Liability Insurance Coverage, Professional Liability Insurance Coverage and any
other liability or other insurance required by Landlord’s Risk Manager. The policies
likewise must be in amounts required by Landlord’s Risk Manager and must cover
all risks of physical loss during the term of any construction contract and until work
is accepted by the City of San Antonio. Tenant must maintain the insurance during
the construction phase. Tenant or its contractors or subcontractors must further
provide payment and performance bonds naming Landlord as indemnitee. If the
construction is minor, Tenant may request the requirements of this Section be
waived, but a waiver may be granted only by Landlord’s Risk Manager. In deciding
whether to waive, Landlord’s Risk manager has absolute discretion. The Risk
Manager may make the waiver without further action of council.

11.04. Within 30 days after the Commencement Date and promptly after
Landlord’s later request, Tenant must, at its own expense, deliver certificates to
Landlord’s Risk Manager and to the City Clerk, reflecting all required insurance
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coverage, together with copies of policies and endorsements. All endorsements and
certificates must be signed by an authorized representative of the insurance company
and must include the signatory’s company affiliation and title. If requested by
Landlord, Tenant must send Landlord documentation acceptable to Landlord that
confirms that the individual signing the endorsements and certificates is authorized
to do so by the insurance company. Landlord may request changes in policy terms,
conditions, limitations, or exclusions (except where established by law). If Landlord
does so and the changes would increase premiums, Landlord will discuss the
changes. If Landlord still wants the changes after discussion, Tenant must make the
changes and pay the cost thereof. Landlord’s review and approval of a certificate
does not waive the certificate’s noncompliance with the requirements of this Lease.

11.05. The Notices and Certificates of Insurance must be provided to the
same addresses as for notices of cancellation.

11.06. Nothing in this Lease limits Tenant’s liability for damages to persons
or property resulting from Tenant’s activities or the activities of Tenant’s agents,
employees, sublessees, or invitees.

11.07. Landlord disclaims an employee, agent, or invitee relationship with
any person whose presence on the Premises is through Tenant. Claims resulting
from assertions of tort liability or any obligation for which Tenant may be liable
under any workers’ compensation, unemployment compensation, disability benefits,
similar statutory scheme are the sole obligation of Tenant.

11.08. Landlord will self-insure as it deems advisable. As a political
subdivision of the State of Texas, Landlord is subject to the Texas Tort Claims Act,
and the obligations of Landlord and the rights of persons claiming against Landlord
are subject to that Act.

12. Release of Claims/Subrogation.

The insurance requirements of this Lease are a bargained-for allocation of risk
of loss. Landlord and Tenant release each other from claims arising from
injury or loss to either of them or to third parties to which they are liable, if the
injury or loss is covered by insurance the waiving party is required by this
Lease to maintain, whether or not the party actually has the insurance
(“Covered Claims”). This release is additional to and does not limit any other
release contained in this lease. Landlord and Tenant, to the maximum extent
allowable without causing cancellation of a required policy, will require their
insurers to waive subrogation against each other for Covered Claims.
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13. Environmental Matters.

13.01. “Environmental Laws” means applicable federal, state, and local laws
relating to protection of the public health, welfare, and the environment, including
without limitation, those laws relating to the storage, handling, and use of chemicals
and other hazardous substances, those relating to the generation, processing,
treatment, storage, transport, disposal, or other management of waste materials of
any kind, and those relating to the protection of environmentally sensitive areas.

4,

13.02. “Hazardous Material” means “hazardous substance,” “pollution or
contaminant,” “petroleum,” and “natural gas liquids,” as those terms are defined by
or used in Environmental Laws, or that are regulated because of their effect or

potential effect on human health and the environment.

13.03. “Release” means depositing, spilling, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing.

13.03. In its use of the Premises, Tenant must comply with all applicable
Environmental Laws and must cause its employees, agents, and contractors on the
Premises to do so as well. Tenant will obtain all permits required under
Environmental Law for its use of the Premises, if any. At least 180 days before
expiration of any such permit, Tenant must present proof to Landlord that it has
applied for renewal.

13.04. Tenant must not allow the Release of any Hazardous Material from its
use of the Premises on, onto, or from the Property. Tenant further must not to
handle, use, or otherwise manage any Hazardous Material on the Premises or the
Property in violation of any Environmental Laws or in any but a reasonable and
prudent manner.

13.05. Tenant must to immediately provide to Landlord copies of: (i) any
documents required to be submitted to a Governmental Authority under
Environmental Law; (ii) any notice alleging a violation of Environmental Law, or
(iii) any demand from or allegation by any third party in relation to Hazardous
Materials or Environmental Law. Tenant must promptly deliver to Landlord any
information it receives regarding any Release of Hazardous Materials on, to, from, or
about the Premises.

13.06. Landlord may conduct, at Tenant’s expense, periodic inspections of
the Premises and Tenant’s operations thereon to assure compliance with Tenant’s
environmental covenants. Tenant need not pay the expense of more than such
inspection in any 12-month period. '
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13.07. If Tenant breaches any of its representations, warranties or covenants,
Tenant at its sole expense, must take all actions required, including environmental
cleanup of the Premises, to comply with the representations, warranties, and
covenants or applicable law. Tenant must take all action required by applicable
Environmental Laws. If Tenant’s actions under this provision involve cleaning up a
Release of Hazardous Materials, Tenant must perform the cleanup consistently with
residential use of the Premises and will not use any institutional controls or
engineering controls in lieu of clean-up. Tenant will further obtain a Certificate of
Completion from the TCEQ’s Voluntary Cleanup Program. Institutional controls
include laws, rules, or regulations or private prohibitions limiting use of a property,
such as a prohibition against water well use within a certain contaminated track or
area of a local government's jurisdiction. Engineering controls mean physical
apparatus such as an asphalt or concrete cap, detention basin, extraction well, or
other engineered device to control, contain, or remove pollutants.

13.08. Tenant must indemnify Landlord and hold Landlord and its officials,
employees, and contractors from loss, cost, liability, or expense (including, but not
limited to, attorneys’ fees and expenses, including all attorney’s fees and expenses
incurred by Tenant in enforcing this indemnity) arising from or relating to breach of
Tenant’s environmental representations, warranties, and covenants..

14. Landlord’s Municipal Powers.

Landlord is a municipality as well as landlord under this Lease. As a municipality, it
may from time to time exercise municipal powers unrelated to the Lease that will
nevertheless adversely affect Tenant. Such actions may include redirection of
traffic, street closures, or other actions intended to facilitate public safety, the public
interest, or the conduct of major events. No such action by Landlord as a
municipality is a breach of Landlord’s duties as landlord or entitles Tenant to any
relief under this Lease. Likewise, no breach of contract or other duty by municipal
utility providers is a breach of Landlord’s duties as landlord or entitles Tenant to any
relief under this Lease. Tenant has no more rights under this Lease than it would if
its landlord were a private entity.

15. Prohibited Interests in Contracts.

15.01. The Charter of the City of San Antonio and its Ethics Code prohibit a
City officer or employee, as defined in Section 2-52 of the Ethics Code, from having
a financial interest in any contract with the City or any City agency such as city
owned utilities. An officer or employee has a “prohibited financial interest” in a
contract with the City or in the sale to the City of land, materials, supplies or service,
if any of the following individual(s) or entities is a party to the contract or sale:
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(i) a City officer or employee;
(i) his parent, child or spouse;

(iii) a business entity in which the officer or employee, or his parent, child or
spouse owns (i) 10% or more of the voting stock or shares of the business
entity, or (i) 10% or more of the fair market value of the business entity;

(iv) a business entity in which any individual or entity above listed is a (i)
subcontractor on a City contract, (ii) a partner, or (iii) a parent or subsidiary
business entity.

15.02. Tenant warrants and certifies as follows:

(i) Tenant and its officers, employees and agents are neither officers nor
employees of the City.

(i) Tenant has tendered to the City a Discretionary Contracts Disclosure
Statement in compliance with the City’s Ethics Code.

15.03. Tenant acknowledges that City’s reliance on the above warranties and
certifications is reasonable.

16. Casualty/Total or Partial Destruction.

16.01. If the Premises are damaged by casualty and can be restored within
ninety days, Landlord will, at its expense, restore the roof, foundation, Common
Areas, and structural soundness of the exterior walls of the Premises and any
leasehold improvements within the Premises the maintenance of which is not
assigned to Tenant under this lease. Restoration must be to substantially the same
condition existing before the casualty. If Landlord fails to complete the portion of
the restoration for which Landlord is responsible within ninety days from the date of
written notification by Tenant to Landlord of the casualty, Tenant may terminate this
lease by written notice delivered to Landlord before Landlord completes Landlord’s
restoration obligations.

16.02. If the Premises cannot be restored within ninety days, Landlord has an
option to restore the Premises. If Landlord chooses not to restore, this lease will
terminate. If Landlord chooses to restore, Landlord will notify Tenant of the
estimated time to restore and give Tenant an option to terminate this lease by
notifying Landlord within ten days. If Tenant does not terminate this lease, the lease
will continue, and Landlord will restore the Premises as provided above.
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16.03. To the extent the Premises are untenantable after the casualty, the
Rent will be adjusted as may be fair and reasonable.

16.04. If Landlord is obligated to rebuild or chooses to do so, Tenant must
promptly rebuild and restore all improvements the maintenance of which are its
responsibility under this Lease. Restoration must be to substantially the same
condition existing before the casualty.

16.05. As with the insurance requirements, the rebuilding obligations of this
paragraph are a bargained-for allocation of risk.

17. Condemnation/Substantial or Partial Taking.

17.01. If the Premises cannot be used for the purposes contemplated by this
lease because of condemnation or purchase in lieu of condemnation, this lease will
terminate.

17.02, 1If there is a condemnation or purchase in lieu of condemnation and
this lease is not terminated, Landlord will, at Landlord’s expense, restore the
Premises, and the Rent payable during the unexpired portion of the Term will be
adjusted as may be fair and reasonable.

17.03. Tenant will have no claim to the condemnation award or proceeds in
lieu of condemnation.

18. Holdover.

If Tenant holds over after termination or expiration of this Lease, the terms of this
Lease apply during the holdover period, except (A) Tenant is a tenant at sufferance
and (B) the Base Rent is 200% of what it was immediately before the term ended.

19. Contractual Lien.

19.01. To secure the payment of Rent and the full performance of this Lease
by Tenant, Tenant hereby grants to Landlord an express first and prior security
interest and contract lien on all property (including fixtures, furniture, furnishings,
equipment, chattels, merchandise, goods, inventory, and all other personal property)
that may now or hereafter be placed in the Premises and all additions, accessions and
replacement thereto, and all proceeds therefrom and also upon all proceeds of any
insurance that may accrue to Tenant by reason of destruction of or damage to any
such property (“Collateral”). Tenant must not remove the Collateral from the
Premises without Landlord’s written consent until Rent arrearages then due to
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Landlord are paid in full. Tenant waives all exemption laws in favor of this lien and
security interest. Landlord does not waive its statutory lien, and this lien and
security interest is cumulative with the statutory lien.

19.02. In case of an event of default, Landlord may, in addition to any other
remedies, enter the Premises and take possession of any and all personal property of
Tenant situated on the Premises, without liability for trespass or conversion. This
lien may be foreclosed with or without court proceedings by public or private sale,
provided, Landlord gives Tenant at least 10-days notice of the time and place of sale.
Landlord has the right to bid and purchase at the sale. Any sale or disposition of the
Collateral made under this section is commercially reasonable (A) if held at the
Premises or where the Collateral is located and (b) if the time, place, and method of
sale and a general description of the Collateral to be sold is advertised in a daily
newspaper published in the county in which the property is located for five
consecutive days before the date of sale. Tenant must inform Landlord as soon as
reasonably possible after receiving the notice of sale about any and all prospects of
whom Tenant is aware who have any interest in purchasing any of the Collateral.
Tenant must further inform Landlord of any marketing or selling activity that Tenant
believes will bring a fair sale price for the Collateral, balancing the cost of the
activity. Should Tenant fail to cooperate in offering information to assist in the
disposition of the Collateral, Tenant should not be heard to complain about the
Landlord’s disposition made according to this Lease.

19.03. The proceeds from any disposition of the Collateral, less any and all
expenses connected with the taking of possession, holding and selling of the
Collateral (including reasonable attorney’s fees and other expenses), will be applied
as a credit against the indebtedness secured by the security interest granted in this
paragraph. Any surplus goes to Tenant or as otherwise required by law, and the
Tenant must pay any deficiencies forthwith. Contemporaneously with the execution
of this Lease (and if requested hereafter by Landlord), Tenant shall execute and
deliver to Landlord Uniform Commercial Code financing statements in sufficient
form so that, when properly filed, the security interest will be perfected. If Landlord
requests, Tenant must also execute and deliver to Landlord Uniform Commercial
Code financing statement change instruments in sufficient form to reflect any proper
amendment of, modification in, or extension of the contract lien and security interest
hereby granted. A carbon, photographic, or other reproduction of this Lease is
sufficient as a financing statement. In addition to all of its rights, Landlord also has
all the rights and remedies of a secured party under the Uniform Commercial Code
as adopted in Texas. Landlord may execute any financing statement as agent for
Tenant so that the document is in proper form to be filed.
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20. Default, Remedies for Default.

20.01. Events of Default. 1f Tenant permits or fails to prevent any of the
following occurrences, it is a Tenant event of default:

20.01.01. Tenant fails to pay when due any installment of Rent.

20.01.02. Tenant fails to comply with any term, provision or covenant of this
Lease, other than the payment of rental or expenses demanded by Landlord
and does not cure such failure within 30 calendar days after written notice
thereof to Tenant, or any representation or warranty by Tenant or any
guarantor of this Lease is false or misleading in any material respect when
given to Landlord.

20.01.03. This Lease or the Premises or any part thereof is taken upon
execution or by other process of law directed against Tenant, or is taken upon
or subject to any attachment at the instance of any creditor or claimant
against Tenant, and the attachment is not to be discharged or disposed of
within 30 days after the levy thereof.

20.01.04. Tenant or any guarantor of the Lease files a petition in bankruptcy
or insolvency or for reorganization or arrangement under the bankruptcy laws
of the United States or under any insolvency act of any state, or voluntarily
takes advantage of any such law or act by answer or otherwise, or is
dissolved, or makes a transfer in fraud of creditors or makes an assignment
for the benefit of creditors, or admits in writing its inability to pay its debts as
they mature.

20.01.05. Involuntary proceedings under any such bankruptcy law or
insolvency act or for the dissolution of Tenant or any guarantor of the Lease
is instituted against Tenant or such guarantor, as the case may be, or a
receiver or trustee of all or substantially all of the property of Tenant or any
guarantor is appointed, and such proceeding is not dismissed or such
receivership or trusteeship vacated within sixty (60) days after such
institution or appointment.

20.01.06. Tenant deserts, vacates, or abandons all or any portion of the
Premises, or ceases to physically occupy any substantial portion of the
Premises and continuously operate its business on the Premises. If Tenant
removes or makes preparations to remove its goods, equipment, inventory,
and fixtures (other than in the normal course of business) in amounts
sufficient to indicate a probable intent to vacate the Premises, Tenant’s
breach is established conclusively.
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20.01.07. Tenant does or permits to be done anything which creates a lien
upon the Premises which is not removed or released within 30 calendar days
of'its filing.

20.01.08. The business operated by Tenant is closed for failure to pay any
State sales tax as required or for any other reason, other than repairs, death of
the principals of Tenant, or normal business holidays.

20.01.09. This Lease or the estate of Tenant hereunder is transferred to, or
passes to any other person or party except in a manner permitted herein.

20.02. Remedies for Default. Upon the occurrence of any Tenant event of
default, Landlord has the option to pursue anyone or more of the following:

20.02.01. In addition to, and without limiting any other remedies available to
Landlord at law or in equity, immediately terminate this Lease and all rights
of Tenant hereunder. Upon termination, Tenant must immediately surrender
the Premises to Landlord. If Tenant fails to do so, Landlord may, without
prejudice to any other remedy, enter and take possession of the Premises or
any part thereof and expel or remove Tenant and any other person who may
be occupying the Premises or any part thereof, by force if necessary, without
being liable for prosecution or any claim of damages.

20.02.02. Enter upon and take possession of the Premises or any part thereof
and expel or remove Tenant and any other person who may be occupying
said Premises or any part thereof, by force if necessary, without being liable
for prosecution or any claim for damages therefor without having terminated
the Lease.

20.02.03. Enter upon the Premises, by force if necessary, without being
liable for prosecution or any claim for damages, and do whatever Tenant is
obligated to do under the terms of this Lease. In such case, Tenant must
reimburse Landlord on demand for expenses Landlord may incur in thus
effecting compliance with Tenant’s obligations. Landlord is not liable for
any damages resulting to the Tenant from such action.

20.02.04. Alter all locks and other security devices at the Premises without
terminating this Lease. If Landlord does so:

(i) Landlord need not allow Tenant re-entry to the Premises or
provide Tenant with a new key unless and until Tenant cures any and
all defaults under this Lease,
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(ii) Landlord may refuse to give Tenant a new key unless Tenant
increases its security deposit by an amount determined by Landlord,

(iii) if Landlord does provide Tenant with a key, it will do so only
during the Landlord’s regular business hours, and

(iv) Tenant must obligated to pay Landlord all costs and expenses
incurred by Landlord in connection with altering the locks and other
security devices.

Landlord’s remedies and rights under this Lease entirely supersede and supplant the
provisions of Texas Property Code § 93.002.

20.03. Repossession and Alteration of Locks. Landlord’s exercise of one or
more remedies is not acceptance of Tenant’s purported surrender of the Premises,
whether by agreement or by operation of law. Surrender can occur only by the
written agreement of Landlord and Tenant. No such alteration of locks or other
security devices and no removal or other exercise of dominion by Landlord over the
property of Tenant or others at the Premises is unauthorized or constitutes
conversion. Tenant consents to Landlord’s exercise of dominion over Tenant’s
property within the Premises in case of Tenant’s default. Tenant waives (A) all
claims for damages by reason of such reentry, repossession, or alteration of locks or
other security devices and (B) all claims for damages by reason of any distress
warrant, forcible detainer proceedings, sequestration proceedings, or other legal
process. Re-entry by Landlord may be pursuant to judgment obtained in forcible
detainer proceedings or other legal proceedings or without the necessity for any legal
proceedings, as Landlord may elect. Landlord is not liable in trespass or otherwise
for such re-entry. Landlord’s remedies and rights under this Lease entirely
supersede and supplant the provisions of Texas Property Code § 93.002,

20.04. Effect of Termination. If Landlord terminates the Lease for an event
of default, then despite the termination, Tenant is liable for and must pay Landlord,
at the Address for Payment of Rent, all Rent accrued to the date of termination.
Landlord’s acceptance of past-due rent after termination does not reinstate the Lease.

20.05. Effect if No Termination. If Landlord repossesses the Premises
without terminating the Lease, then Tenant is liable for and must pay Landlord, at
the Address for Payment of Rent, all Rent accrued to the date of repossession, plus
Rent due during the remainder of the term until the date of expiration. Tenant’s
obligation is diminished by any net sums thereafter received by Landlord through
reletting the Premises (after deducting expenses of reletting). Tenant is liable for the
full Rent for the remainder of the Lease term if the Premises are not relet. In no
event is Tenant entitled to any excess of any rental obtained by reletting over and

Page 19 of 31 Pages



above the Rent. Actions to collect amounts due by Tenant to Landlord may be
brought at one time or from time to time, on one or more occasions, without the
necessity of Landlord’s waiting until expiration of the Lease term. In the alternative,
if Landlord relets the Premises, Landlord may recover from Tenant (A) the unpaid
Rent accrued before Tenant’s default, plus (B) the then present value of the amount
by which the Rent for the remainder of the term exceeds the rental received from
reletting the Premises. Present value is computed by allowing interest at 1% in
excess of the discount rate of the Federal Reserve Bank of Dallas, Texas. No
repossession of the Premises by Landlord hereunder is either an acceptance of
surrender or an election to terminate this Lease. Neither does it cause a forfeiture of
Rent remaining to be paid during the balance of the Lease term, unless a written
notice of such intention is given to Tenant or unless the termination thereof be
decreed by a court of competent jurisdiction. Notwithstanding Landlord’s right to
relet and collect the difference in rental values, Landlord may, at any time after
default, terminate this Lease. Landlord also may decline to repossess the Premises,
and may from time to time, without terminating this Lease, recover all rent as it
becomes due.

20.06. Liability for Costs Incurred. If Tenant defaults, in addition to any
other sum required by this Lease, Tenant must also pay to Landlord, at the Address
for Payment of Rent, (A) brokers and management fees incurred by Landlord in
connection with reletting the whole or any part of the Premises; (B) the costs of
removing and storing Tenant’s or any other occupant’s property, (C) the costs of
repairing, altering, remodeling, or otherwise putting the Premises into a condition
acceptable to a new tenant or tenants, (D) all rental concessions as a result of
reletting, and (E) any and all other costs, fees, and expenses associated with reletting
the Premises and all reasonable expenses incurred by Landlord in repossessing the
Premises and in enforcing or defending Landlord’s rights and/or remedies, including
reasonable attorney’s fees, which shall be not less than 10% of all sums then owing
by Tenant to Landlord.

20.07. Obligation to Reimburse. If Tenant fails to timely make any payment
or cure any default, Landlord, without an obligation to do so and without waiving
default, may make the payment or remedy the other default for the account of Tenant
(and enter the Premises for such purposes). Thereupon Tenant must pay upon
demand, all costs, expenses, and disbursements (including reasonable attorney’s
fees) incurred by Landlord in taking the remedial action.

20.08. Default by Landlord. 1f Landlord defaults, Tenant’s exclusive
remedy is an action for damages (Tenant hereby waiving the benefit of any laws
granting it a lien upon the property of Landlord or on rent due Landlord). Tenant is
not permitted to withhold Rent. Before filing any such action Tenant must give
Landlord 30-days prior written notice specifying the alleged default and giving
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Landlord opportunity to cure. Unless and until Landlord fails to timely cure a
default after written notice, Tenant has no remedy or cause of action by reason
thereof. All obligations of Landlord are covenants, not conditions. Landlord’s
liability to Tenant for default is limited to actual, direct, but not consequential,

damages. Tenant hereby waives its statutory lien under § 91.004 of
the Texas Property Code.

20.09.  Payments After Termination. Tenant’s payment of money to
Landlord after termination or after notice of default (other than a demand for
payment of money within any applicable cure period) does not reinstate, continue, or
extend the term or affect any notice given to Tenant prior to the payment. After the
service a suit or after any final judgment granting Landlord possession of the
Premises, Landlord may receive and collect any sums due under the terms of this
Lease or may otherwise exercise any of its rights and remedies hereunder. Such
payment, whether as rent or otherwise, does not waive any notice or a termination of
Tenant’s right of possession, or in any manner affect any suit theretofore
commenced or judgment previously obtained.

20.10. Rights Respecting Personal Property. 1f Landlord takes possession of
the Premises under the authority of this Lease, Landlord may keep in place and use
all furniture, fixtures, and equipment at the Premises, including that owned by or
leased to Tenant at all times before foreclosure thereon by Landlord or repossession
thereof by any lessor thereof or lienholder thereon. Landlord may also remove from
the Premises (without obtaining a distress warrant, writ of sequestration, or other
legal process) all or any part of the furniture, fixtures, equipment, and other property
and place same in storage anywhere in the county in which the Premises are located.
In such case, Tenant is liable to Landlord for costs incurred by Landlord in the
removal and storage and must indemnify Landlord from all loss, damage, cost,
expense, and liability arising from or relating to the removal and storage. Landlord
also may relinquish all or any part of the furniture, fixtures, equipment, and other
property to any person (“Claimant”) who presents to Landlord a copy of any
instrument represented to have been executed by Tenant, if the instrument purports
to grant Claimant the right under various circumstances to take possession of the
property. Landlord need not inquire into the authenticity of the instrument or
Tenant’s or Tenant’s predecessor’s signature thereon. Landlord further need not
investigate or inquire into the validity of the factual or legal basis on which Claimant
purports to act. Tenant indemnify Landlord from all loss, cost, liability, or expense
arising from or relating to Landlord’s relinquishment of property to a Claimant.
These rights of Landlord are additional to any other rights that Landlord has or may
hereafter have at law or in equity. Tenant stipulates that the rights herein granted
Landlord are commercially reasonable.
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20.11. Cumulative Remedies. Each right and remedy provided to Landlord
in this Lease is cumulative to every other right or remedy provided to Landlord by
this Lease or applicable law, including, but not limited to, suits for injunctive relief
and specific performance. The exercise or beginning of the exercise by Landlord of
one or more of the right or remedy does not preclude the simultaneous or later
exercise by Landlord of another remedy. All costs incurred by Landlord in
collecting any amounts and damages owed by Tenant under this Lease or to enforce
any provision of it, including reasonable attorneys’ fees from the date any such
matter is turned over to litigation counsel, are also recoverable by Landlord from
Tenant.

21. Landlord’s Mitigation of Damages.

Any duty imposed by law on Landlord to mitigate damages after a default by Tenant
under this Lease will be satisfied in full if Landlord undertakes to lease the Premises
to another tenant (a “Substitute Tenant™) in accordance with the following criteria:

21.01. Landlord will have no obligation to solicit or entertain negotiations
with any other prospective tenants for the Premises until Landlord obtains full and
complete possession of the Premises including without limitation, the final and
unappealable legal right to relet the Premises free of any claim of Tenant;

21.02. Landlord will not be obligated to lease or show the Premises on a
priority basis, or offer the Premises to a prospective tenant when other space in the
Building suitable for the prospective tenant’s use is (or soon will be) available;

21.03. Landlord will not be obligated to lease the Premises to a Substitute
Tenant for a Rent less than the current fair market Rent then prevailing for similar
uses in comparable buildings in the same market area as the Building, nor will
Landlord be obligated to enter into a new lease under terms and conditions that are
unacceptable to Landlord under Landlord’s then current leasing policies for
comparable space in the Building.

21.04. Landlord will not be obligated to enter into a lease with a Substitute
Tenant whose use would:

@@ violate any restriction, covenant, or requirement contained in the lease
of another tenant of the Building;

(i)  adversely affect the reputation of the Building; or

(iii)  be incompatible with other users of the Building.
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21.05. Landlord will not be obligated to enter into a lease with any proposed
Substitute Tenant that does not have, in Landlord’s reasonable opinion, sufficient
financial resources to operate the Premises in a first class manner; and

21.06. Landlord will not be required to expend any amount of money to
alter, remodel, or otherwise make the Premises suitable for use by a proposed
Substitute Tenant unless:

(i) Tenant pays any such sum to Landlord in advance of Landlord’s
execution of a lease with the proposed Substitute Tenant (which payment will
not be in lieu of any damages or other sums to which Landlord may be
entitled as a result of Tenant’s default under this Lease; or

(iiy Landlord, in Landlord’s reasonable discretion, determines that any
such expenditure is financially justified in connection with entering into a
lease with the prospective Substitute Tenant.

22. Quiet Enjoyment.

As long as Tenant pays the rent and other charges under this lease and observes the
covenants and terms of this lease, Tenant will lawfully and quietly hold, occupy, and
enjoy the Premises during .the lease term without being disturbed by Landlord or any
person claiming under Landlord, except for any portion of the Premises that is taken
under the power of eminent domain.

23. Tenant’s Bankruptcy.

In addition to other available remedies, if Tenant becomes the subject of a voluntary
or involuntary bankruptcy, reorganization, composition, or other similar proceeding
under the federal bankruptcy laws:

23.01. “Adequate protection” of Landlord’s interest in the Premises pursuant
to Sections 361 and 363 (or their successor sections) of the Bankruptcy Code, 11
U.S.C., Paragraph 101, et seq., as amended from time to time (“Bankruptcy Code™),
before assumption or assignment of the Lease by Tenant include but are not limited
to all (or any part) of the following:

@ continued payment by Tenant of all Rent due and owing hereunder
and the performance of all other covenants and obligations hereunder by
Tenant;

(ii)  hiring security guards to protect the Premises if Tenant abandons or
ceases operations, the obligation of Tenant only to be effective so long as
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Tenant remains in possession and control of the Premises to the exclusion of
Landlord;

(iii)  furnishing an additional/new security deposit by Tenant in the amount
of three times the then-current monthly Base Rental and Additional Rent
payable hereunder.

23.02. “Adequate assurance of future performance” by Tenant or any
assignee of Tenant pursuant to Bankruptcy Code Section 365 includes (but is not be
limited to) payment of an additional/new Security Deposit in the amount of three
times the then-current monthly Base Rental and Additional Rent payable hereunder.

23.03. Any person or entity to which this Lease is assigned pursuant to the
Bankruptcy Code, assumes, without further act or deed, all obligations of Tenant
arising under this Lease on and after the effective date of such assignment. Any such
assignee must, on demand by Landlord, execute and deliver to Landlord an
instrument confirming the assumption of liability.

23.04. Despite anything in this Lease to the contrary, all amounts payable by
Tenant to or on behalf of the Landlord under this Lease, whether or not expressly
denominated as “rent”, constitute “rent” for the purposes of Section 502(b)(6) of the
Bankruptcy Code.

23.05. If this Lease is assigned to any person or entity pursuant to the
Bankruptcy Code, any and all monies or other considerations payable or otherwise to
be delivered to Landlord (including Base Rentals and other rent hereunder) remain
the exclusive property of Landlord and are not property of Tenant or of the
bankruptcy estate of Tenant. Any and all monies or other considerations constituting
Landlord’s property under the preceding sentence not paid or delivered to Landlord
must be held in trust by Tenant or Tenant’s bankruptcy estate for the benefit of
Landlord and must be promptly paid to Landlord.

23.06. If Tenant assumes this Lease and proposes to assign it to a specific
assignee on specific terms, Tenant must deliver to Landlord notice of the proposed
assignment. The notice must set forth (i) the name and address of the proposed
assignee; (ii) all terms and conditions of the offer, and (iii) the adequate assurance to
be provided Landlord to assure the assignee’s future performance under the Lease.
Tenant must deliver the notice no later than 20 days after Tenant’s receipt of the
proposal, but in no event later than 10 days before Tenant applies to a court of
competent jurisdiction for authority and approval of the proposed assumption and
assignment. Landlord thereupon has the prior right and option to accept the
assignment itself on the same terms and conditions and for the same consideration, if
any, as Tenant’s proposed assignee, less any brokerage commission otherwise

Page 24 of 31 Pages



payable by the proposed assignee. Landlord must exercise its prior right and option
by delivering notice to Tenant not later than 30 days after Landlord’s receipt of the
notice.

23.07. To the extent permitted by law, this Lease is a contract under which
applicable law excuses Landlord from accepting performance from (or rendering
performance to) any person other than Tenant.

24. Warranty Disclaimer.

24.01. There are no implied warranties of merchantability, of fitness for
a particular purpose, or of any other kind arising out of this lease, and there are
no warranties that extend beyond those expressly stated in this lease. Without
limitation, this Lease contains no express or implied warranty that the Premises
have no latent defects or that the Premises are or will remain suitable for
Tenant’s purposes.

24.02. Tenant acknowledges it has had ample opportunity to perform
due diligence regarding the Premises and accepts the Premises in their present
condition, as-is.

25. Abandoned Property.

Landlord may retain, destroy, or dispose of any property left on the Premises at the
end of the Term without any accounting to Tenant.

26. Appropriations.

All obligations of the City of San Antonio under this instrument are funded through
the City of San Antonio General Fund and are subject to the discretion of City
Council whether to appropriate funding for any given year of a term. If the City
Council fails to appropriate money for this Lease in an annual City of San Antonio
Budget, the City may terminate this Lease and have no further liability.

27. Sublease, Assignment.

27.01. Tenant cannot assign or sublease this lease without Landlord’s prior
written consent. Assignments include any transaction in which (A) a material part of
Tenant’s assets are sold outside the ordinary course of business or (B) a change in
the identity of those owning, holding, or controlling the power to vote of 50% of the
equity interest in Tenant.
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27.02. Landlord may transfer this lease to any entity controlling HemisFair
Park generally or a significant part of it. In such case, the assignee will assume the
role of landlord under this Lease, and Landlord will be released of all liability as
Landlord for the period after the transfer. Tenant must attorn to the transferee and
recognize the transferee as Landlord as if it were the original landlord under this
Lease.

28. Dispute Resolution.

28.01. Before bringing any action arising out of this agreement, including an
action for declaratory relief but not an action specifically excepted below, the
disputants must first submit in good faith to mediation. The parties may not assert
limitations, laches, waiver, and estoppel based upon attempts to mediate.

28.02. Filing suit on a claim that should be mediated waives the filer’s right
to demand mediation. But one party’s waiver does not affect another party’s right.
A defendant does not waive mediation for so long as, within a reasonable time after
appearing, the defendant gives written notice to the plaintiff or its counsel of intent
to require compliance with this paragraph.

28.03. Mediation must be conducted in San Antonio, Bexar County, Texas.

28.04 The party desiring relief has the burden to initiate mediation. Waiting
for another party to initiate mediation does not waive the right to it.

28.05. If the parties can otherwise agree on a mediator, they may do so.
Alternatively, either party may petition any court of competent jurisdiction to
appoint a mediator. The only predicate issues the court need consider before
appointing a mediator are whether (i) the copy of the contract before the court is
authentic and (ii) the contract was duly signed and delivered by all parties to be
bound to mediate. If neither of those issues is denied under oath, the court may
appoint a mediator upon motion, without trial.

28.06. Mediator fees must be borne equally.

28.07. The parties need not mediate before going to court (1) for either party
to seek emergency injunctive relief or (2) for Landlord to seek forcible entry and
detainer relief against Tenant.

29. Miscellaneous.

29.01. Applicable Law. This Agreement is entered into in San Antonio,
Bexar County, State of Texas. Its Construction And The Rights, Remedies, And
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Obligations Arising Under It Are Governed by The Laws of The State Of Texas.
But the Texas conflicts of law rules must not be used to apply the laws of a
jurisdiction other than Texas. Both parties’ obligations under this agreement are
performable in San Antonio, Bexar County, Texas, and venue for any action arising
under this agreement is only in Bexar County, Texas.

29.02. Severability. If any part of this agreement is found invalid or
unenforceable, the finding does not affect the remainder.

29.03. Successors. This Agreement inures to the benefit of and binds the
heirs, representatives, successors, and permitted assigns of each party. This clause
does not authorize any assignment not otherwise authorized.

29.04. Integration. This Written Agreement Represents The Final
Agreement Between The Parties And May Not Be Contradicted By Evidence Of
Prior, Contemporaneous, Or Subsequent Oral Agreements Of The Parties.
There Are No Oral Agreements Between The Parties.

29.05. Modification. This Agreement may be changed only by a written
agreement, signed by the party against whom enforcement of any modification is
sought. Subject to that restriction, any of this Agreement’s terms may be modified
by the party entitled to their benefit, but no modification, express or implied, affects
the right of the modifying party either (i) to apply any other term or condition or (ii)
to apply the same term or condition to a later or earlier occasion. Any modification
of this Lease must be authorized by an ordinance adopted by City Council that
specifically addresses the modification.

29.06. Third Party Beneficiaries. This Agreement benefits the parties and
their successors and permitted assigns only. It has no third party beneficiaries.

29.07. Notices. Notices must be in writing and by certified mail, return
receipt requested, addressed to the parties at their respective addresses set forth at the
beginning. If the addressee is a corporation, notices must be addressed to the
attention of its President. Notice is complete three days after deposit, properly
addressed and postage prepaid, with the United States Postal Service. Failure to use
certified mail does not defeat the effectiveness of notice actually received, but such
notice is effective only on actual receipt. Address for notice may be changed by
giving notice.

29.08. Pronouns. Plural constructions include the singular, and singular
constructions include the plural. Whether a pronoun is masculine, feminine, or
neuter does not affect meaning or application of the relevant term. The words
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"herein," "hereof,"” and other, similar compounds of the word "here" refer to the
entire Agreement, not just to a part of it.

29.09. Captions. Paragraph captions are for ease of reference only and do
not affect the interpretation.

29.10. Counterparts. This Agreement may be executed in multiple
counterparts, each of which is an original, whether or not all parties sign the same
document. Regardless of their number, counterparts constitute only one agreement.
In making proof of this agreement, one need not produce or account for more
counterparts than necessary to show execution by or on behalf of all parties.

29.11. Further Assurances. The parties must execute and deliver such
additional documents and instruments as may be necessary to effect fully the
provisions hereof. But no such additional documents can alter the rights or
obligations of the parties stated in this agreement.

29.12. Administrative Actions and Agreements. The Director of the
Downtown Operations Department may, without further council action, agree to,
sign, and deliver on behalf of the City all consents, certificates, memoranda,
estoppels, and modifications of nonmaterial rights and obligations arising under this
Lease and may declare Tenant defaults and pursue remedies for such defaults,
including terminating this Lease. This paragraph does not authorize lease
amendments or renewals without council consent.

29.13. Conflicts Between Numbers Stated Two Ways. Whenever this lease
states numbers more than one way, either by using both words and numerals or by
stating a fixed amount and a calculation for arriving at an amount, and there is a
conflict, the highest number controls.

29.14. Incorporation of Exhibits. All exhibits to this Lease are incorporated
into it for all purposes as if fully set forth.

29.15. Binding Date. This agreement is binding on the parties on the later of
(A) the effective date of the Authorizing Ordinance or (B) the later of the signatures
of the two parties.

29.16. Square Footage. For all purposes for which square footage of the
Premises is relevant, the Premises contain 1,200 square feet.
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30. Public Information.

Tenant acknowledges that this instrument is public information within the meaning
of Chapter 552 of the Texas Government Code and accordingly may be disclosed to
the public. Nothing in this agreement waives an otherwise applicable exception to
disclosure.

In Witness Whereof, the parties have caused their representatives to set their hands.

Landlord: Tenant:
City of San Antonio, a Texas San Antonio Bike Share, a Texas non-
municipal corporation profit corporation
Signature:
Signature:
Printed
Name: Printed
Name:
Title: Executive Director
Date: Date:

Approved as to Form:

City Attorney
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L BACKGROUND

The City of San Antonio Office of Environmental Policy (OEP) is seeking innovative Respondent(s) to
provide qualifications and experience related to providing bicycle stations and bicycle related services
in (3) three topic areas. Topic 1 is the establishment and implementation of services for a bicycle
sharing system in and around the Downtown Business District. The amenities of a bike sharing system
include, but are not limited to, a satellite system of rental kiosks attached to a horizontal rack with
docking points or single stand parking units system. The system includes supervision tools and remote
processing to ensure the functionality of each bicycle station. Topic 2 is a bicycle rental system to
supplement San Antonio’s tourism industry and downtown commuters. These services include, but are
not limited to, a (distributed or centralized) system to provide bike rentals and a plan to promote the
opportunity to downtown businesses and the hospitality industry. Topic 3 is a bike tour program for
the Downtown Business District and destinations such as Brackenridge Park, Museum Reach, Pearl
Stable, Alamo Plaza, Market Square, Main Plaza, Sunset Station, Blue Star Complex, Mission Trail
and Misson Reach, and other adjoining areas.

OEP’s “San Antonio Bikes™ Program seeks to increase bike ridership for daily travel, raise the
visibility of bikes in and around the Downtown Business District, and advance San Antonio’s level of
cyclist support through public safety campaigns, better parking and storage options, and infrastructure
improvements. The OEP is also funding an update to the existing San Antonio-Bexar County Bicycle
Master Plan in order to recommend measurable funding, infrastructure, and policy goals. A copy of the
existing Bicycle Master Plan can be downloaded at:

http://www.sametroplan.org/Bike Walk/bmp/bmp.html. The augmentation of bike ridership directly
supports the City’s environmental sustainability plan (“Mission Verde: Building a 21* Century
Economy” http://sanantonio.gov/oep/sustainabilityplan.asp). Initiatives within this plan provide
guidance to City staff to promote alternative forms of transportation that positively impact San
Antonio’s economic development and quality of life. As a result, the OEP will potentially allocate
resources towards the establishment of a bike share/bike rental and/or bike tours program as a resource
for commuters, tourists, conventioneers and transit riders in order to enhance bicycle ridership.

This program is funded in part by the Department of Energy (DOE) formula-based grants to units of
local government under the Energy Efficiency and Conservation Block Grant (EECBG) Program.
DOE’s authorization for this program is set forth in Title V, Subtitle E of the Energy Independence and
Security Act (EISA) of 2007. Projects under this announcement may be funded, in whole or in part,
with funds appropriated by the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5;
(Recovery Act or Act). The Recovery Act’s purposes are to stimulate the economy and to create and
retain jobs.

II. SCOPE OF SERVICES

The goal of Topic 1 is to identify and potentially select qualified providers of a bicycle share program
to be located within the Downtown Business District. Services within the bicycle share program can
include, but are not limited to:
e Modular bike rental kiosks with single stand or docking points. A solar-powered option is
encouraged, but not required.
e An operation system that includes supervision tools and remote processing to ensure kiosk
functionality and the provision of user-friendly real time conditions.
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Subscription-based and daily-use rentals through both online and on-site interface

¢ Inter-station bicycle distribution service
Bicycle safety features: Automatic, self-generated illumination of front and rear lights, that
remain illuminated for a few minutes when the bike is stationary, e.g. at a red traffic signal, use
of reflective strips are fixed to the mudguard and luggage holder, use of reflectors located
between the spokes, use of reinforced, puncture proof tires fitted with reflective strips.

The goal of Topic 2 is to identify and potentially select qualified providers that can establish a bicycle
rental system targeting Downtown Business District commuters, residents, tourists, and
conventioneers, Services can include, but are not limited to, a distributed or single-location bicycle
rental facility. The provision of other types of bicycle support and amenities for bicycle riders such as
secure storage, repair services, etc. are encouraged. In addition, the respondent should craft a plan to
promote this service to downtown businesses and the hospitality industry in order to communicate San
Antonio as a Bicycle Friendly Community as well as a destination for “active transportation™ pursuits.

The goal of Topic 3 is to identify and potentially select qualified providers that can create, lead and
market bicycle tours and/or provide route guidance.

OEP has intentionally left the structure of financing, marketing and delivery methods of Topics 1-3
open in order to encourage innovation in these areas, and to allow the presentation of a diversity of
business models. The elements of Topic 1-3 are not mutually exclusive and may be mixed and
matched to form a creative business proposal to advance bicycling in the San Antonio area. The City
of San Antonio may offer leveraging to selected providers.

III.  OWNERSHIP AND LICENSES

In accordance with Texas law, Respondent acknowledges and agrees that all local government records
created or received in the transaction of official business or the creation or maintenance of which were
paid for with public funds are declared to be public property and subject to the provisions of Chapter
201 of the Texas Local Government Code and Subchapter J, Chapter 441 of the Texas Government
Code. Thus, no such local government records produced by or on the behalf of Respondent pursuant to
this Contract shall be the subject of any copyright or proprietary claim by Respondent.

The term “local government record” as used herein shall mean any document, paper, letter, book, map,
photograph, sound or video recording, microfilm, magnetic tape, electronic medium, or other
information recording medium, regardless of physical form or characteristic and regardless of whether
public access to it is open or restricted under the laws of the state, created or received by local
government or any of its officials or employees pursuant to law including an ordinance, or in the
transaction of official business.

Respondent acknowledges and agrees that all local government records, as described in herein,
produced in the course of the work required by any contract awarded pursuant to this RFQ, will belong
to and be the property of City. Respondent, if awarded this contract, will be required to turn over to
City, all such records as required by said contract. Respondent, if awarded this contract, shall not,
under any circumstances, release any records created during the course of performance of the contract
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to any entity without City’s written permission, unless required to do so by a Court of competent
jurisdiction.

In accordance herewith, Respondent, if selected, agrees to comply with all applicable federal, state and
local laws, rules and regulations governing documents and ownership, access and retention thereof.

IV. INTELLECTUAL PROPERTY
If selected, Respondent agrees to abide by the following regarding intellectual property rights:

Respondent shall pay all royalties and licensing fees. Respondent shall hold the City harmless and
indemnify the City from the payment of any royalties, damages, losses or expenses including attorney's
fees for suits, claims or otherwise, growing out of infringement or alleged infringement of copyrights,
patents, materials and methods used in the project. It shall defend all suits for infringement of any
Intellectual Property rights. Further, if Respondent has reason to believe that the design, service,
process or product specified is an infringement of an Intellectual Property right, it shall promptly give
such information to the City.

Upon receipt of notification that a third party claims that the program(s), hardware or both the
program(s) and the hardware infringe upon any United States patent or copyright, Respondent will
immediately:

1. Either:

a) obtain, at Respondent 's sole expense, the necessary license(s) or rights that would allow the
City to continue using the programs, hardware, or both the programs and hardware, as the case
may be, or,

b) alter the programs, hardware, or both the programs and hardware so that the alleged
infringement is eliminated, and

c) reimburse the City for any expenses incurred by the City to implement emergency backup
measures if the City is prevented from using the programs, hardware, or both the programs and
hardware while the dispute is pending.

2. Respondent further agrees to:

a) assume the defense of any claim, suit, or proceeding brought against the City for infringement
of any United States patent or copyright arising from the use and/or sale of the equipment or
software under this Agreement,

b) assume the expense of such defense, including costs of investigations, reasonable attorneys'
fees, expert witness fees, damages, and any other litigation-related expenses, and

¢) indemnify the City against any monetary damages and/or costs awarded in such suit;

Provided that;

1. Respondent is given sole and exclusive control of all negotiations relative to the settlement thereof,
but that Respondent agrees to consult with the City Attorney of the City during such defense or
negotiations and make good faith effort to avoid any position adverse to the interest of the City,
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2. the Software or the equipment is used by the City in the form, state, or condition as delivered by
Respondent or as modified without the permission of Respondent, so long as such modification is
not the source of the infringement claim,

3. the liability claimed shall not have arisen out of the City's negligent act or omission, and the City
promptly provide Respondent with written notice within 15 days following the formal assertion of
any claim with respect to which the City asserts that Respondent assumes responsibility under this
section.

V. TERM OF CONTRACT

A contract awarded in response to this RFQ will be for a two (2) year period. The City shall have the
option to renew for an additional (1) year period upon City Council approval.

VI. PRE-SUBMITTAL CONFERENCE

A Pre-Submittal Conference will be held at City of San Antonio, Office of Environmental Policy
Department, Riverview Towers, 111 Soledad, 9th Floor Green Room, San Antonio, Texas 78205, at
1:30 p.m., Central Standard Time, on December 17, 2009. Respondents are encouraged to prepare and
submit their questions in writing 5 calendar days in advance of the Pre-Submittal Conference in order
to expedite the proceedings. City’s responses to questions received by this due date may be distributed
at the Pre-Submittal Conference and posted on the City’s website at
http://epay.sanantonio.gov/RFQListings/. Attendance at the Pre-Submittal Conference is optional,
but highly recommended.

Auxiliary aids and services are available upon request. Interpreters for the Deaf must be requested at
least 48 hours prior to the meeting. For assistance, call (210) 207-7245 Voice/TTY.

Any oral responses provided by City staff at the Pre-Submittal Conference shall be preliminary. A
written summary of the Pre-Submittal Conference shall contain official responses, if any. Any oral
response given at the Pre-Submittal Conference that is not confirmed in the written summary of the
Pre-Submittal Conference or by a subsequent addendum shall not be official or binding on the City.
Only written responses shall be official and all other forms of communication with any officer,
employee or agent of the City shall not be binding on the City. Respondents are encouraged to
resubmit their questions in writing, to the City Staff person identified in Section XII — Restrictions on
Communication, after the conclusion of the Pre-Submittal Conference.

VII. BUY AMERICAN PROVISION

Section 1605 of the American Recovery and Reinvestment Act of 2009 requires the use of American
iron, steel, and manufactured goods on all projects funded directly by or assisted in whole or in part by
and through the Federal Government pursuant to the Act. It should be noted that measures such as
lighting installations and HVAC systems are considered a “supply item” and do not fall under the Buy
American requirement, but items such as solar panels are considered “manufactured goods” and must
be from the United States in origin.
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VIIL. PREVAILING WAGE

Section 1606 of the Recovery Act requires the payment of not less than the prevailing wages under the
Davis-Bacon Act to "all laborers and mechanics employed by contractors and subcontractors on
projects funded directly by or assisted in whole or in part by and through the Federal Government
pursuant to this Act."

It is the responsibility of selected contractors/subcontractors to adhere to all Davis-Bacon Labor
Standards. A full overview of these standards is provided by the Department of Labor online at

http://www.dol.gov/compliance/laws/comp-dbra.htm.

On August 24, 2009, the Davis-Bacon Act (DBA) Rate Decision for Bexar County, Texas was
revised. DBA Rate Schedules are often updated. The most up-to-date versions of the schedule can be
found online at http://www.wdol.gov/dba.aspx. The DBA WD code number for Bexar County, Texas
is TX22.

The contractor/subcontractor must compensate employees for any increases in wages resulting from
such change, and grantees and subgrantees may use Recovery Act funds they have already received to
cover the cost of the adjustments. Projects starting after any new wage determinations are issued (or
options exercised after new wage determinations are issued) should use the new wage determinations.

IX. RESPONSE REQUIREMENTS
Respondent’s Proposal shall include the following items in the following sequence, tabbed and noted
with the appropriate heading as indicated below. If Respondent is proposing as a team or joint venture,
provide the same information for each member of the team or joint venture.
A. RESPONDENT PROPOSAL: Complete and submit Response Attachment A.
TAB A - TABLE OF CONTENTS

TAB B- EXECUTIVE SUMMARY: The summary shall include a statement of the work to be
accomplished, how Respondent proposes to accomplish and perform each specific service and
unique problems perceived by Respondent and their solutions.

TAB C —~ GENERAL INFORMATION

TAB D - REFERENCES

TAB E — EXPERIENCE, BACKGROUND & QUALIFICATIONS
TAB F — PROPOSED PLAN

TAB G - MISCELLANEOUS INFORMATION

B. DISCRETIONARY CONTRACTS DISCLOSURE: Discretionary Contracts Disclosure Form
may also be downloaded at :
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https://www.sanantonio.gov/eforms/atty/DiscretionaryContractsDisclosure.pdf. Complete on-
line, print form and place copy as Tab H within Respondent’s proposal submittal. After
successfully printing the completed form, click on the “Submit” button to file electronically.

C. LITIGATION DISCLOSURE: Complete and submit Response Attachment C, Litigation
Disclosure Form. If Respondent is proposing as a team or joint venture, then all persons or entities
who will be parties to the contract (if awarded) shall complete and return this form as Tab I within
Respondent’s submittal.

D. SMALL BUSINESS ECONOMIC DEVELOPMENT ADVOCACY (SBEDA) PROGRAM
FORM: Complete, sign and submit the SBEDA form contained in Response Attachment D. Place

as Tab J within Respondent’s submittal.

E. PROOF OF INSURABILITY: Submit a letter from insurance provider stating provider’s
commitment to insure the Respondent for the types of coverages and at the levels specified in this
RFQ if awarded a contract in response to this RFQ. Respondent shall also submit a copy of their
current insurance certificate. Place both documents as Tab K within Respondent’s ORIGINAL
proposal submittal. Additional copies are not required.

F. FINANCIAL INFORMATION:

Submit a copy of Respondent’s three most recent annual financial statements, prepared in
accordance with Generally Accepted Accounting principles, audited by an independent Certified
Public Accountant. The City reserves the right to obtain, at no cost to the Respondent, a Dun and
Bradstreet financial report, or other credit report, on Respondent and its partners, affiliates and
subtenants, if any, to facilitate its financial evaluation of the proposal.” Suggest also eliminating
Respondent from providing in every proposal copy by adding the following Ianguage, “Place
documents as Tab L. within Respondent’s ORIGINAL submittal. Additional copies are not
required.

G. SIGNATURE PAGE: Respondent must complete, sign and submit the Signature Page found in
Response Attachment E. The Signature Page must be signed by a person, or persons, authorized to
bind the entity, or entities, submitting the proposal. Qualiﬁcations signed by a person other than an

H. PROPOSAL CHECKLIST: Complete and submit the Proposal Checklist found in Response
Attachment F as Tab N within Respondent’s submittal.

Respondent is expected to examine this RFQ carefully, understand the terms and conditions for
providing the services listed herein and respond completely. FAILURE TO COMPLETE AND
PROVIDE ANY OF THESE PROPOSAL REQUIREMENTS MAY RESULT IN THE
RESPONDENT’S PROPOSAL BEING DEEMED NON-RESPONSIVE AND THEREFORE
DISQUALIFIED FROM CONSIDERATION.

X. AMENDMENTS TO RFQ
Amendments to the RFQ, including written responses to questions received in compliance with Section

XII, Restrictions on Communication, may be posted as addendums on the City’s website at
http://epay.sanantonio.gov/RFQListings/. It is Respondent’s responsibility to review this site and
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ascertain whether any amendments have been made prior to submission of a proposal. A Respondent
who does not have access to the Internet, must notify City in accordance with Section XII, Restrictions
on Communication, that Respondent wishes to receive copies of addendums by mail or fax.

No oral statement of any person shall modify or otherwise change or affect the terms, conditions or
specifications stated in the RFQ, and changes to the RFQ — if any — shall be made in writing only.

XI. SUBMISSION OF QUALIFICATIONS

A. Respondent shall submit: One (1) original, signed in ink, nine (9) copies of the proposal, and one
(1) compact disk (CD) containing an Adobe PDF version of the entire proposal. Respondent shall
submit these items in a sealed package, clearly marked on the front of the package: Bike Share/
Rental and Bike Tours Program.

All qualifications must be received in the City Clerk's Office no later than 11:00 a.m., Central
Local Time, on Friday, January 15, 2010 at the address below. Qualifications submitted prior to
the above time and date may be modified provided such modifications are sealed and received by
the City Clerk’s Office prior to the time and date set for submission of qualifications. Any
proposal or modification received after this time shall not be considered, and will be returned,
unopened to the Respondent. Respondents should note that delivery to the P.O. Box address in a
timely manner does not guarantee its receipt in the City Clerk's Office by the deadline for
submission. Therefore, Respondents should strive for early submission to avoid the possibility of
rejection for late arrival.

Mailing Address:
City Clerk’s Office, Attn: Office of Environmental Policy

___P.O. Box 839966
San Antonio, Texas 78283-3966

Physical Address:

City Clerk’s Office, Attn: Office of Environmental Policy
100 Military Plaza

2™ Floor, City Hall

San Antonio, Texas 78205

Qualifications sent by facsimile or email will not be accepted.

B. Proposal Format: Each proposal shall be typewritten, single spaced and submitted on 8 4" x 117
white paper with original placed inside a three ring binder and each copy to be securely bound in a
more economical fashion (i.e. — heat bond, spiral bond, etc.) The use of recycled paper and
materials is encouraged. Unnecessarily elaborate brochures, artwork, bindings, visual aides,
expensive paper or other materials beyond that sufficient to present a complete and effective
submission are not required. Font size shall be no less than 12-point type. All pages shall be
numbered and printed two-sided. Margins shall be no less than 1” around the perimeter of each
page. A proposal may not exceed 40 pages in length. Electronic files, websites, or URLs shall not
be submitted in lieu of the proposal, other than the CD specified above. Each proposal must
include the sections and attachments in the sequence listed in the RFQ Section IX, Response
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Requirements, and each section and attachment must be indexed and divided by tabs and indexed
in a Table of Contents page. Failure to meet the above conditions may result in disqualification of
the proposal or may negatively affect scoring.

. Respondents who submit qualifications to this RFQ shall correctly state the true and correct name
of the individual, proprietorship, corporation, and /or partnership (clearly identifying the
responsible general partner and all other partners who would be associated with the contract, if
any). No nicknames, abbreviations (unless part of the legal title), shortened or short-hand, or local
"handles" will be accepted in lieu of the full, true and correct legal name of the entity. These
names shall comport exactly with the corporate and franchise records of the Texas Secretary of
State and Texas Comptroller of Public Accounts. Individuals and proprietorships, if operating
under other than an individual name, shall match with exact Assumed Name filings. Corporate
Respondents and limited liability company Respondents shall include the 11-digit Comptroller's
Taxpayer Number on the General Information form found in this RFQ as Attachment C
Respondent Proposal.

If an entity is found to have incorrectly or incompletely stated its name or failed to fully reveal its
identity on the General Information form, the Director of the Office of Environmental Policy shall
have the discretion, at any point in the contracting process, to suspend consideration of the
proposal.

. All provisions in Respondent’s proposal, including any estimated or projected costs, shall remain
valid for ninety (90) days following the deadline date for submissions or, if a proposal is accepted,
throughout the entire term of the contract.

. All qualifications become the property of the City upon receipt and will not be returned. Any
information deemed to be confidential by Respondent should be clearly noted on the page(s) where
confidential information is contained; however, the City cannot guarantee that it will not be
compelled to disclose all or part of any public record under the Texas Public Information Act, since
information deemed to be confidential by Respondent may not be considered confidential under
Texas law, or pursuant to a Court order.

. Any cost or expense incurred by the Respondent that is associated with the preparation of the
Proposal, the Pre-submittal conference, if any, or during any phase of the selection process, shall
be borne solely by Respondent.

XII. RESTRICTIONS ON COMMUNICATION

. Respondents are prohibited from communicating with: 1) elected City officials and their staff
regarding the RFQ or Qualifications from the time the RFQ has been released until the contract is
posted as a City Council agenda item; and 2) City employees from the time the RFQ has been
released until the contract is awarded. These restrictions extend to “thank you” letters, phone calls,
emails and any contact that results in the direct or indirect discussion of the RFQ and/or Proposal
submitted by Respondent. Violation of this provision by Respondent and/or its agent may lead to
disqualification of Respondent’s proposal from consideration.

Exceptions to the Restrictions on Communication with City employees include:

10
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1. Respondents may ask verbal questions concerning this RFQ at the Pre-submittal Conference.

2. Respondents may submit written questions concerning this RFQ to the Staff Contact Person
listed below until 4:00, Central Local Time, on Tuesday, January 5, 2010. Questions
received after the stated deadline will not be answered. It is suggested that all questions be sent
by email to:

Debra Reyes, Contract Coordinator
City of San Antonio, Purchasing and General Services
Email address: Debra.reyes@sanantonio.gov

However, questions sent by mail will also be accepted and should be addressed to:

Att: Debra Reyes, Contract Coordinator

City of San Antonio, Purchasing and General Services Department
P.O. Box 839966

San Antonio, TX 78283-3966

If submitting questions by mail, it is recommended to send as certified mail, return receipt
requested.

Questions submitted and the City’s responses will be posted in the form of an Addendum to the
City's web site at http://epay.sanantonio.gov/RFQListings/.

3. Respondents and/or their agents are encouraged to contact the Small Business Outreach
Division of the Economic Development Department for assistance or clarification with issues
specifically related to the City’s Small Business Economic Development Advocacy Program
policy and/or completion of the SBEDA form. The point of contact is Ms. Grace Luna. Ms.
Luna may be reached by telephone at (210) 207-3900 or by e-mail at
Grace.Luna@sanantonio.gov. Contacting her or her office regarding this RFQ after the
proposal due date is not permitted.

4. Respondents may provide responses to questions asked of them by the Staff Contact Person
after responses are received and opened. During interviews, if any, verbal questions and
explanations will be permitted. If interviews are conducted, Respondents shall not bring
lobbyists. The City reserves the right to exclude any persons from interviews as it deems in its
best interests.

5. Upon completion of the evaluation process, Respondents shall receive a notification letter
indicating the recommended firm and anticipated City Council agenda date. Respondents
desiring a review of the solicitation process may submit a written request no later than seven
(7) calendar days from the date letter was sent. The letter will indicate the name and address for
submission of requests for review.

B. City reserves the right to contact any Respondent to negotiate if such is deemed desirable by City.

Such negotiations, initiated by City staff persons, shall not be considered a violation by Respondent
of this section.

11
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XIII. EVALUATION CRITERIA

The City will conduct a comprehensive, fair and impartial evaluation of all Qualifications received in
response to this RFQ. The City may appoint a selection committee to perform the evaluation. Each
Proposal will be analyzed to determine overall responsiveness and qualifications under the RFQ.
Criteria to be evaluated may include the items listed below. The selection committee may select all,
some or none of the Respondents for interviews. If the City elects to conduct interviews, Respondents
may be interviewed and re-scored based upon the same criteria. The City may also request additional
information from Respondents at any time prior to final approval of a selected Respondent. The City
reserves the right to select one, or more, or none of the Respondents to provide services. Final
approval of a selected Respondent is subject to the action of the City of San Antonio City Council.

Evaluation criteria:

A. Experience, Background, Qualifications (30 points)

B. Proposed Plan (50 points)

C. Small Business Economic Development Advocacy Program (SBEDA) (20 points):

1.

A maximum of ten percentage (10) points for Local Business Enterprises (LBEs).

Prime contractors who have a local branch office will receive six percent (6%) of the selection
points.

Non-local prime contractors can receive points for subcontracting with local businesses
proportional to the amount of work performed by those local subcontractors (i.e. — 50% to local
= 5 points). (For example, if a non-local prime contractor subcontracts with a local
subcontractor for 50% of the work, they are eligible for up to five points).

A maximum of five percentage (5%) points for companies designated as Historically
Underutilized Enterprises (HUEs).

Prime contractors who subcontract with HUEs can receive points proportional to amount of
work performed by those HUEs (i.e. — 50% to HUEs = 2.5 points). (For example, if a prime
contractor subcontracts with a small, minority and/or a small, woman business enterprise for
50% of the work, they are eligible for up to 2.5 points).

S/MBEs and/or SWBEs must be certified by the South Central Texas Regional Certification
Agency, the City’s certifying agency, or approved by the Director of Economic Development
or designee to be considered HUEs.

A maximum of five percentage (5%) points for Prime Contractor compliance with the SBEDA
Program policy:

One percent (1%) for submission/approval of the SBEDA form.
One percent (1%) for meeting/exceeding the MBE goal.

One percent (1%) for meeting/exceeding the WBE goal.

One percent (1%) for meeting/exceeding the AABE goal.

One percent (1%) for meeting/exceeding the SBE goal.

opo g
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XIV. AWARD OF CONTRACT AND RESERVATION OF RIGHTS
. City reserves the right to award one, more than one or no contract(s) in response to this RFQ.

. The Contract, if awarded, will be awarded to the Respondent(s) whose Proposal(s) is deemed most
advantageous to City, as determined by the selection committee, upon approval of the City
Council.

. City may accept any Proposal in whole or in part. If subsequent negotiations are conducted, they
shall not constitute a rejection or alternate RFQ on the part of City. However, final selection of a
Respondent is subject to City Council approval.

. City reserves the right to accept one or more qualifications or reject any or all qualifications
received in response to this RFQ, and to waive informalities and irregularities in the qualifications
received. City also reserves the right to terminate this RFQ, and reissue a subsequent solicitation,
and/or remedy technical errors in the RFQ process.

. City will require the selected Respondent(s) to execute a contract with the City, prior to City
Council award. No work shall commence until City signs the contract document(s) and Respondent
provides the necessary evidence of insurance as required in this RFQ and the Contract. Contract
documents are not binding on City until approved by the City Attorney. In the event the parties
cannot negotiate and execute a contract within the time specified, City reserves the right to
terminate negotiations with the selected Respondent and commence negotiations with another
Respondent.

. This RFQ does not commit City to enter into a Contract, award any services related to this RFQ),
nor does it obligate City to pay any costs incurred in preparation or submission of a proposal or in
anticipation of a contract.

. If selected, Respondent will be required to comply with the Insurance and Indemmification
Requirements established herein.

. The successful Respondent must be able to formally invoice the City for services rendered,
incorporating the SAP-generated contract and purchase order numbers that shall be provided by the
City.

Conflicts of Interest. Respondent acknowledges that it is informed that the Charter of the City of
San Antonio and its Ethics Code prohibit a City officer or employee, as those terms are defined in
the Ethics Code, from having a financial interest in any contract with City or any City agency such
as City-owned utilities. An officer or employee has a “prohibited financial interest” in a contract
with City or in the sale to City of land materials, supplies or service, if any of the following
individual(s) or entities is a party to the contract or sale: the City officer or employee; his parent,
child or spouse; a business entity in which he or his parent, child or spouse owns ten (10) percent
or more of the voting stock or shares of the business entity, or ten (10) percent or more of the fair
market value of the business entity; or a business entity in which any individual or entity above
listed is a subcontractor on a City contract, a partner or a parent or subsidiary business entity.

13



L

Bike Share/Rental and Bike Tours Program RFQ

Respondent is required to warrant and certify that it, its officers, employees and agents are neither
officials nor employees of the City, as defined in Section 2-42 of the City’s Ethics Code.
(Discretionary  Contracts Disclosure - form may be  found = online at
https://www.sanantonio.gov/eforms/atty/DiscretionaryContractsDisclosure.pdf.)

Independent Contractor. Respondent agrees and understands that, if selected, it and all persons
designated by it to provide services in connection with a contract, are and shall be deemed to be an
independent contractors, responsible for their respective acts or omissions, and that City shall in no
way be responsible for Respondent’s actions, and that none of the parties hereto will have authority
to bind the others or to hold out to third parties, that it has such authority.

Effective January 1, 2006, Chapter 176 of the Texas Local Government Code requires that persons,
or their agents, who seek to contract for the sale or purchase of property, goods, or services with
the City, shall file a completed conflict of interest questionnaire with the City Clerk not later than
the 7th business day after the date the person: (1) begins contract discussions or negotiations with
the City; or (2) submits to the City an application, response to a request for qualifications or bids,
correspondence, or another writing related to a potential agreement with the City. The conflict of
interest questionnaire form is available from the Texas Ethics Commission at
http://www.ethics.state.tx.us/forms/CI1Q.pdf. Completed conflict of interest questionnaires may
be mailed or delivered by hand to the Office of the City Clerk. If mailing a completed conflict of
interest questionnaire, mail to: Office of the City Clerk, P.O. Box 839966, San Antonio, TX 78283-
3966. If delivering a completed conflict of interest questionnaire, deliver to: Office of the City
Clerk, City Hall, 2nd floor, 100 Military Plaza, San Antonio, TX 78205. Respondent should
consult its own legal advisor for answers to questions regarding the statute or form.

XV. SCHEDULE OF EVENTS

Following is a list of projected dates/times with respect to this RFQ:

RFQ Release Date Tuesday, December 8, 2009

Pre-Submittal Conference Thursday, December 17, 2009, 1:30 p.m.
CST

Final Questions Accepted Tuesday, January 5, 2010, 4:.00 p.m. CST

Qualifications Due Friday, January 15, 2010, 11:00 a.m. CST

Interviews, (if any) January 29, 2010

Tentative City Council Date March 5, 2010

14
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RFQ ATTACHMENTS

THE DOCUMENTS THAT FOLLOW ARE FORMS THAT MUST BE
COMPLETED BY RESPONDENT AND INCLUDED WITH RESPONDENT’S
PROPOSAL.C ATTACH THESE DOCUMENTS TO YOUR PROPOSAL IN
THE ORDER INDICATED IN RFQ SECTION IX, WHICH IS ENTITLED
“RESPONSE REQUIREMENTS”
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Instructions: Prepare and submit narrative responses to address the following items. If Respondent is
proposing as a team or joint venture, provide the same information for each member of the team or
joint venture. Respondent’s qualifications should be organized and submitted in the following manner
and order, with each section tabbed and noted with the appropriate heading indicated.

TAB A - TABLE OF CONTENTS
TAB B - EXECUTIVE SUMMARY
Provide a maximum two (2)-page summary of Respondent’s Proposal to include at a minimum:

1. Highlights of major components of Respondent’s Proposal.

2. Description of the Respondent’s current business, business philosophy regarding operations
and client relationships, and Respondent’s general approach to providing and marketing bike
amenities.

3. Statement of understanding concerning the City’s needs and Respondent’s approach to this
project, knowledge of the elements involved, and specific approach for the services requested,
including a statement of work to be accomplished, how Respondent proposes to accomplish

and perform each specific service, and unique problems perceived by Respondent and their
solutions.

16
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GENERAL INFORMATION
To be submitted with Respondent’s Proposal as TAB C

Respondent Information: Provide the following information regarding the Respondent.
(NOTE: Co-Respondents are two or more entities proposing as a team or joint venture with each signing the contract, if
awarded. Sub-contractors are not Co-Respondents and should not be identified here. If this proposal includes Co-
Respondents, provide the required information in this Item #1 for each Co-Respondent by copying and inserting an additional
block(s) before Item #2.) -

Respondent Name:
{NOTE: Give exact legal name as it will appear on the contract, if awarded.)

Principal Address:
City: State: Zip Code:
Telephone No. Fax No:
Website address:

Year established:

Provide the number of years in business under present name:

Social Security Number or Federal Employer Identification Number:

Texas Comptroller’s Taxpayer Number, if applicable:
(NOTE: This 11-digit number is sometimes referred to as the Comptroller’s TIN or TID.)

DUNS NUMBER:

Business Structure: Check the box that indicates the business structure of the Respondent.

[] Individual or Sole Proprietorship If checked, list Assumed Name, if any:

] Partnership

[ ] Corporation If checked, check one: [ ] For-Profit [ Nonprofit
Also, check one: [ Domestic =~ [] Foreign

[ ] Other If checked, list business structure:

Printed Name of Contract Signatory:
Job Title:

(NOTE: This RFQ solicits qualifications to provide services under a contract which has been identified as “High Profile”.
Therefore, Respondent must provide the name of person that will sign the contract for the Respondent, if awarded.)

Provide any other names under which Respondent has operated within the last 10 years and length
of time under for each:

Provide address of office from which this project would be managed:
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City: State: Zip Code:

Telephone No. Fax No:

Annual Revenue: $
Total Number of Employees: ___

Total Number of Current Clients/Customers: ___

Briefly describe other lines of business that the company is directly or indirectly affiliated with:

List Related Companies:

. Contact Information: List the one person who the City may contact concerning your proposal or
setting dates for meetings.

Name: Title:

Address:

City: State: Zip Code:
Telephone No. Fax No:

Email:

. Does Respondent anticipate any mergers, transfer of organization ownership, management
reorganization, or departure of key personnel within the next twelve (12) months?

Yes[] Nol[J

. Is Respondent authorized and/or licensed to do business in Texas?

Yes[[] Nol[] If “Yes”, list authorizations/licenses.

. Where is the Respondent’s corporate headquarters located?

. Local/County Operation: Does the Respondent have an office located in San Antonio, Texas?
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Yes[] No [ If “Yes™, respond to a and b below:

a. How long has the Respondent conducted business from its San Antonio office?
Years  Months

b. State the number of full-time employees at the San Antonio office.

If “No”, indicate if Respondent has an office located within Bexar County, Texas:

Yes| ] No [] If “Yes”, respond to ¢ and d below:

c. How long has the Respondent conducted business from its Bexar County office?

Years ~ Months

d. State the number of full-time employees at the Bexar County office.

7. Debarment/Suspension Information: Has the Respondent or any of its principals been debarred
or suspended from contracting with any public entity?

Yes[] Nol[l If “Yes”, identify the public entity and the name and current phone
number of a representative of the public entity familiar with the debarment or suspension, and state
the reason for or circumstances surrounding the debarment or suspension, including but not limited
to the period of time for such debarment or suspension.

8. Surety Information: Has the Respondent ever had a bond or surety canceled or forfeited?

Yes[[] Nol] If “Yes”, state the name of the bonding company, date, amount of bond
and reason for such cancellation or forfeiture.

9. Bankruptcy Information: Has the Respondent ever been declared bankrupt or filed for protection
from creditors under state or federal proceedings?

Yes [] No [] If “Yes”, state the date, court, jurisdiction, cause number, amount of
liabilities and amount of assets.

10. Disciplinary Action: Has the Respondent ever received any disciplinary action, or any pending
disciplinary action, from any regulatory bodies or professional organizations? If “Yes”, state the
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name of the regulatory body or professional organization, date and reason for disciplinary or
impending disciplinary action.

11. Previous Contracts:
a. Has the Respondent ever failed to complete any contract awarded?

Yes[] NoQl If “Yes”, state the name of the organization contracted with,
services contracted, date, contract amount and reason for failing to complete the contract.

b. Has any officer or partner proposed for this assignment ever been an officer or partner of some
other organization that failed to complete a contract?
Yes[] No[] If “Yes”, state the name of the individual, organization contracted
with, services contracted, date, contract amount and reason for failing to complete the contract.

c. Has any officer or partner proposed for this assignment ever failed to complete a contract
handled in his or her own name?
Yes No [ If “Yes”, state the name of the individual, organization contracted
with, services contracted, date, contract amount and reason for failing to complete the contract.
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TAB D-REFERENCES

Provide three (3) references, that Respondent has provided services to within the past three (3) years.
The contact person named should be familiar with the day-to-day management of the contract and be
willing to respond to questions regarding the type, level, and quality of service provided.

Reference No. 1:
Firm/Company Name:

Contact Name: Title:
Address:

City: State: , Zip Code:
Telephone No. Fax No:

Email:

Date and Type of Service(s) Provided:

Reference No. 2:
Firm/Company Name:

Contact Name: Title:
Address:

City: State: Zip Code:
Telephone No. Fax No:

Email:

Date and Type of Service(s) Provided:

Reference No. 3:
Firm/Company Name:

Contact Name: Title:
Address:

City: State: Zip Code:
Telephone No. Fax No:

Email:

Date and Type of Service(s) Provided:
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TAB E -EXPERIENCE, BACKGROUND, QUALIFICATIONS

Prepare and submit narrative responses to address the following items. If Respondent is proposing as a
team or joint venture, provide the same information for each member of the team or joint venture.

1. Describe Respondent’s experience relevant to the Scope of Services requested by this RFQ.
List and describe relevant projects of similar size and scope performed over the past four years.
Identify associated results or impacts of the project/work performed.

2. Describe Respondent’s specific experience with public entities clients, especially large
municipalities. If Respondent has provided services for the City in the past, identify the name
of the project and the department for which Respondent provided those services.

3. List other resources, including total number of employees, number and location of offices,
number and types of equipment available to support this project. It is a goal of the program to
retain and use local personnel and/or companies to provide services.

4. If Respondent is proposing as a team or joint venture or has included sub-contractors, describe
the rationale for selecting the team and the extent to which the team, joint venturers and/or sub-
contractors have worked together in the past.

5. Identify the number and professional qualifications (to include licenses, certifications,
associations) of staff to be assigned to the project and relevant experience on projects of similar
size and scope.

6. State the primary work assignment and the percentage of time key personnel will devote to the
project if awarded the contract.

7. For each contractor/subcontractor team member identified in the Organization Chart (Item 4,
Proposed Plan) required in this Respondent Questionnaire, please provide the following
information:

a. List their qualifications (to include licenses, certifications, and memberships) and relevant
experience on projects of similar size and scope.

b. State the primary work assignment and the percentage of time they will devote to the
project if awarded the contract.

c. Current office location.

8. List the status and anticipated date of completion of current projects as of the proposal date.
Indicate other known projects to which the Respondent will be committed during the term of this
project, if selected. Provide a statement regarding the Respondent’s availability to negotiate and
enter into a contract immediately upon selection.

9. Additional Information. Identify any additional skills, experiences, qualifications, and/or other
relevant information about the Respondent’s qualifications.
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TAB F- PROPOSED PLAN - Prepare and submit the following items.

Prepare and submit the following items.

. Work Plan -

a. Methodology — Provide a work plan describing the services, approach and methodology
proposed for accomplishing the scope of services outlined in this RFQ. Provide a statement
demonstrating Respondent’s understanding of the objectives and issues of the project.

b. Discuss the roles and responsibilities of the Respondent and all subcontractors. Identify work
to be performed by the Respondent and work to be performed by subcontractors, if any.

¢. Resource and Information Requirements — Provide a list of all resources and information that
Respondent will request the City to provide.

. Operating Plan — Describe the proposed plan for Bike Share/Bike Rental and Tourist Amenities as
outlined in Section II., Scope of Services. The proposed plan shall include specific tasks, staff
assigned, schedule of events and expected participation of City staff.

. Timeline: Provide a timeline for completion of key tasks and milestones associated with the
proposal.

. Organization Chart — Provide a chart showing names, titles and roles of individuals who will be
assigned to this project. Show relationship to City and subcontractors. Identify, on the chart, the
local individual who will assume the position of Project Manager or Project Lead and who will be
in charge of all aspects of the project.

. Marketing Plan - Describe Plan to market proposed operation, including community outreach and
utilization of specific media. Identify minimum annual expenditures to be dedicated to marketing
efforts.

. Additional Information. Provide any additional plans and/or relevant information about
Respondent’s approach to providing the required services.

. A principal goal and priority of the assistance under this opportunity is to promote job creation
and/or preservation. Please demonstrate in your proposal how your business plan will:
s Preserve and/or create jobs and promote economic recovery;
¢ Maximize job creation and economic benefit;
o Be commenced as quickly as possible consistent with prudent management.
» Track, measure, and report on the recipient’s progress towards achieving the Recovery Act
priorities.

TAB G - MISCELLANEOUS INFORMATION: Include brochures and other relevant information
about Respondent you wish the City to consider in its selection.
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TAB H -DISCRETIONARY CONTRACTS DISCLOSURE FORM

Discretionary Contracts Disclosure Form may be downloaded at
http://cosaweb/eforms/itsd/DiscretionaryContractsDisclosure.pdf.

Instructions for completing the Discretionary Contracts Disclosure form are listed below:

1. Download form and complete all fields. Note: All fields must be completed prior to
submitting the form.

2. Click on the “Print” button and place the copy in proposal response as indicated in the
Proposal Checklist.
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TAB I - LITIGATION DISCLOSURE FORM

LITIGATION DISCLOSURE

Respond to each of the questions below by checking the appropriate box. Failure to fully and
truthfully disclose the information required by this Litigation Disclosure form may result in the
disqualification of your proposal from consideration or termination of the contract, once
awarded.

1.

Have you or any member of your Firm or Team to be assigned to this engagement ever been
indicted or convicted of a felony or misdemeanor greater than a Class C in the last five (5) years?

Yes[] No D.

Have you or any member of your Firm or Team to be assigned to this engagement been terminated
(for cause or otherwise) from any work being performed for the City of San Antonio or any other
Federal, State or Local Government, or Private Entity?

Yes [] No[]

Have you or any member of your Firm or Team to be assigned to this engagement been involved in
any claim or litigation with the City of San Antonio or any other Federal, State or Local
Government, or Private Entity during the last ten (10) years?

Yes [} No []

If you have answered “Yes” to any of the above questions, please indicate the name(s) of the
person(s), the nature, and the status and/or outcome of the information, indictment, conviction,
termination, claim or litigation, as applicable. Any such information should be provided on a
separate page, attached to this form and submitted with your proposal.
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TAB J- GOOD FAITH EFFORT PLAN FORM
GOOD FAITH EFFORT PLAN
(Page 1 of 4)

NAME OF Bike Share/Rental and Bike Tours Program RFQ
PROJECT:

BIDDER/PROPOSER INFORMATION:

Name of Bidder/Proposer:

Address:

City: State: Zip Code:

Telephone: E-mail Address:

Is your firm certified? Yes No (If yes, please submit Certification Certificate.)

1. List all subcontractors/suppliers that will be used for this contract. (Indicate all MBEs-WBEs-
AABEs-SBEs. Use additional sheets as needed.)

NAME AND ADDRESS OF CONTRACT % LEVEL OF MBE-WBE-
SUBCONTRACTOR’S/SUPPLIER’S AMOUNT PARTICIPATION AABE- SBE
COMPANY CERTIFICATION
NUMBER

Only companies certified as an MBE, WBE, AABE or SBE by the City of San Antonio or its certifying
organization can be applied toward the contracting goals. All MBE-WBE-AABE-SBE subcontractors
or suppliers must submit a copy of their certification certificate through the Prime Contractor. Proof of
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GOOD FAITH EFFORT PLAN
(Page 2 of 4)
certification must be attached to this form. If a business is not certified, please call the Small Business
Program Division at (210) 207-3900 for information and details on how subcontractors and suppliers
may obtain certification.

It is understood and agreed that, if awarded a contract by the City of San Antonio, the Contractor will
not make additions, deletions, or substitutions to this certified list without consent of the Director of
Economic Development and Director of the appropriate contracting department (through the proposal
of the Request for Approval of Change to Original Affirmed Good Faith Effort Plan).

NOTE: If MBE-WBE-AABE-SBE contracting goals were met, skip to #9.

2. If MBE-WBE-AABE-SBE contracting goals were not achieved in a percentage that equals or
exceeds the City’s goals, please give explanation.

3. List all MBE-WBE-AABE-SBE Listings or Directories utilized to solicit participation.

4. List all contractor associations and other associations solicited for MBE-WBE-AABE-SBE
referrals.

5. Discuss all efforts aimed at utilizing MBE-WBE-AABE-SBEs.

6. Indicate advertisement mediums used for soliciting bids from MBE-WBE-AABE-SBEs.
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GOOD FAITH EFFORT PLAN
(Page 3 of 4)

7. List all MBE-WBE-AABE-SBE bids received but rejected. (Use additional sheets as needed.)

COMPANY NAME MBE-WBE-AABE-SBE REASON FOR
CERTIFICATION REJECTION
NUMBER

8. Please attach a copy of your company’s MBE-WBE-AABE-SBE policy.

9. Name and phone number of person appointed to coordinate and administer the Good Faith
Efforts of your company on this project.

10.  This Good Faith Effort Plan is subject to the Economic Development Department’s approval.
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GOOD FAITH EFFORT PLAN
(Page 4 of 4)

GOOD FAITH EFFORT PLAN AFFIRMATION

I HEREBY AFFIRM THAT THE INFORMATION PROVIDED IN THIS GOOD
FAITH EFFORT PLAN IS TRUE AND COMPLETE TO THE BEST OF MY
KNOWLEDGE AND BELIEF. I FURTHER UNDERSTAND AND AGREE THAT,
IF AWARDED THE CONTRACT, THIS DOCUMENT SHALL BE ATTACHED
THERETO AND BECOME A BINDING PART OF THE CONTRACT.

SIGNATURE OF AUTHORIZED OFFICIAL

TITLE OF OFFICIAL

DATE PHONE

e s s s 3R 98 9k ok 2k 3k ok sk 9k 3l vk vk sk vl sk sde st she s sk e sl e sk sk sk sk ok sl sl sk 3k 3k 3k e ke afe s dfe s sfe sk e sl sk sk st ske ok Sk ok sk ok sk sle ol ke sk sk s sl e vk ok o6 sle sk ok ade ol ok oke ok o ke ol oke ok
FOR CITY USE

Plan Reviewed By:

Recommendation: Approval Denial

Action Taken: Approved Denied

DIRECTOR OF ECONOMIC DEVELOPMENT
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TAB K- SIGNATURE PAGE

SIGNATURE PAGE

The undersigned certifies that (s) he is authorized to submit this proposal on behalf of the entity named below:

Respondent Entity Name

Signature:

Printed Name:

Title:

(NOTE: If proposal is submitted by Co-Respondents, an authorized signature from a representative of each Co-
Respondent is required. Add additional signature blocks as required.)

Co-Respondent Entity Name

Signature:

Printed Name:

Title:

By signature(s) above, Respondent(s) agrees to the following:

i.

2.

If Respondent is a corporation, Respondent will be required to provide a certified copy of the resolution
evidencing authority to enter into the contract, if other than an officer will be signing the contract.

If awarded a contract in response to this RFQ, Respondent will be able and willing to comply with the
insurance and indemmification requirements set out in RFQ Exhibits 2 & 3.

If awarded a contract in response to this RFQ, Respondent will be able and willing to comply with all
representations made by Respondent in Respondent’s proposal and during Proposal process.

Respondent has fully and truthfully submitted a Litigation Disclosure form with the understanding that
failure to disclose the required information may result in disqualification of proposal from consideration.
Respondent agrees to fully and truthfully submit a Respondent Questionnaire and understands that failure
to fully disclose requested information may result in disqualification of proposal from consideration or
termination of contract, once awarded.

To comply with the City's Ethics Code, particularly Section 2-61 that prohibits a person or entity seeking a
City contract - or any other person acting on behalf of such a person or entity - from contacting City
officials or their staff prior to the time such contract is posted as a City Council agenda item.
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TAB - L PROPOSAL CHECKLIST
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PROPOSAL CHECKLIST

Use this checklist to ensure that all required documents have been included in the proposal and
that they are properly tabbed and appear in the correct order.

Initial to Indicate
Tab in Document is
Respondent’s | Document Attached to
Proposal Proposal
h Respondent Proposal

Tab A Table of Contents

Tab B Executive Summary

Tab C General Information

Tab D References

Tab E Experience, Background & Qualifications

Tab F Proposed Plan

Tab G Miscellaneous Information

Tab H Discretionary Contracts Disclosure form

Tab 1 Litigation Disclosure

TabJ * SBEDA Form

e Associated Certificates, if applicable
Tab K e Proof of Insurability

e Insurance Provider’s Letter
e Copy of current certificate of insurance

Tab L Financial Information

Provide with ORIGINAL only.
Tab M * Signature Page
Tab N Proposal Checklist

One (1) Original, nine (9) Copies, and one (1) CD of
entire proposal in PDF format.

*Documents marked with an asterisk on this checklist require a signature. Be sure they are
signed prior to submittal of proposal.
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RFQ EXHIBIT 1

SMALL BUSINESS ECONOMIC DEVELOPMENT
ADVOCACY (SBEDA) PROGRAM POLICY
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SMALL BUSINESS PROGRAM

Small Business Participation
Pursuant to Ordinance No. 2007-04-12-0396, it is the policy of the City of San Antonio to

involve Small, Minority, Women and African-American Owned Business Enterprises
(S/M/W/AABE) to the greatest extent feasible in the City’s discretionary contracts. The
intent and purpose of the policy is to ensure that S/M/W/AABE firms have the opportunity to
compete for City contracts without discrimination on the basis of race, color, religion,
national origin, age, sex or handicap. To accomplish the objectives of the Small Business
policy, the City has established specific goals for local S/M/W/AABE participation in this
contract.

a.

€.

. DEFINITIONS related to the Small Business Program Provisions:

Small Business Program: the Small Business Economic Development Advocacy
(“SBEDA”) Program governed by this ordinance and managed by the SMALL
BUSINESS Program Office.

Small Business Enterprises (SBE): a corporation, partnership, sole proprietorship or
other legal entity, for the purpose of making a profit, which is independently owned and

operated and which meets the U.S. Small Business Administration (SBA) size standard
for a small business. All firms meeting these thresholds will be considered an SBE.

Local Business Enterprise (LBE): a corporation, partnership, sole proprietorship, or
other legal entity which is headquartered within Bexar County for at least one year. Fora

branch office of a non-headquartered business to qualify as an LBE, the branch office
must be located in Bexar County for at least one-year and employ a minimum of ten (10)
residents of Bexar County for use at the local branch office.

Minority Business Enterprise (MBE): a sole proprietorship, partnership, or corporation
owned, operated, and controlled by a minority group member(s) who has at least 51%
ownership. Minority group member(s) include African-Americans; Hispanic Americans;
Asian-Pacific Americans; Asian-Indian Americans; American Indians; and Disabled
Individuals. The minority group member(s) must have operational and managerial
control, interest in capital, expertise and earnings commensurate with the percentage of
ownership and be legal residents or citizens of the United States or its territories. To
qualify as an MBE, the enterprise shall be headquartered in Bexar County or the San
Antonio Metropolitan Statistical Area (the SAMSA) for any length of time, or shall be
doing business in a locality or localities from which the City regularly solicits, or receives
bids on or qualifications for, City contracts within the MBE's category of contracting for
at least one year.

Woman Business Enterprise (WBE): a sole proprietorship, partnership, or corporation
owned, operated and controlled by women who have at least 51% ownership. The woman
or women must have operational and managerial control, interest in capital, expertise and
earnings commensurate with the percentage of ownership and be legal residents or
citizens of the United States or its territories. To qualify as a WBE, the enterprise shall
be headquartered in Bexar County or the SAMSA for any length of time or shall be doing

35



Bike Share/Rental and Bike Tours Program RFQ

business in a locality or localities from which the City regularly solicits or receives bids
on or qualifications for, City contracts within the WBE’s category of contracting for at
least one year.

f. African-American Business Enterprise (AABE): a sole proprietorship, partnership, or
corporation owned, operated and controlled by an African-American group member(s)
who has at least 51% ownership. The African American Group member(s) must have
operational and managerial control, interest in capital, expertise and earnings
commensurate with the percentage of ownership and be legal residents or citizens of the
United States or its territories. To qualify as an AABE, the enterprise shall be
headquartered in Bexar County or the SAMSA for any length of time or shall be doing
business in a locality or localities from which the City regularly solicits, or receives bids
on or qualifications for, City contracts within the AABE’s category of contracting for at
least on year.

3. Goals for Small Business Participation

The goals for the utilization and participation of SBE-MBE-WBE-AABE businesses on this
contract are as follows:

MBE 31%
WBE 10%
AABE 2.2%
SBE 50%

Please note that a small business could be classified in multiple categories and thus their
utilization could in theory be counted in each category of goals. For example, Prime
Contractor X submits a proposal, which specifies that they intend to subcontract with
Subcontractor A for 10% of the contract. Subcontractor A is certified by the City as an SBE
and MBE (a male-owned Hispanic Business owner can be certified as an SBE and MBE).
Prime Contractor X also intends to subcontract with Subcontractor B for 13% of the
contract. Subcontractor B is certified by the City as SBE, MBE and a WBE (a female-owned
Hispanic Business owner can be certified as SBE, MBE and WBE). In addition, Prime
Contractor X also intends to subcontract 10% of the contract to Subcontractor C—a City
certified SBE, MBE and AABE (a male-owned African-American business owner can be
certified as both a MBE and as an AABE Business). Prime Contractor X is also classified
as a local SBE. Prime Contractor X’s compliance with the Small Business goals under this
scenario would be as follows:

City’s Small Prime Contractor X’s
Business Goals Compliance
MBE 31% 33%
WBE 10% 13%
AABE 2.2% 10%
SBE 50% 100%

Under this scenario, the contractor would be in full compliance with the Small Business
policy.
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Another example regarding compliance with the policy is as follows: Prime Contractor Y
submits a proposal, which specifies that they intend to partner through a joint-venture
agreement with Company D. Company D is certified by the City as both an SBE and MBE
(a male-owned Hispanic Business—certified as an SBE and MBE). As part of their joint-
venture agreement, Company D will perform on 32.5% of the contract. Prime Contractor
Y also intends to subcontract 13% of the contract with Subcontractor F.  Subcontractor F is
a City certified SBE/MBE/WBE and AABE business. Prime Contractor Y is also classified
as a local SBE. Prime Contractor Y compliance with the Small Business goals would be as

follows:
City’s Small Prime Contractor Y’s
Business Goals Compliance
MBE 31% 45.5%
WBE 10% 13%
AABE 2.2% 13%
SBE 50% 100%

Under this scenario, the contractor would be in full compliance with the Small Business
policy.

4. Good Faith Effort Required
Qualifications shall include a Good Faith Effort Plan (GFEP—ATTACHED). The GFEP
shall include specific documentation to utilize local, small, MBE-WBE-AABE businesses in
a percentage, which equals or exceeds the above goals. Any proposal that does not include
the GFEP form shall be declared non-responsive, and excluded from consideration.

5. SBE-MBE-WBE-AABE Certification Required
Only companies certified as SBE, MBE, WBE, or AABE through the South Central Texas
Regional Certification Agency (SCTRCA), or as approved by the City of San Antonio

Director of Economic Development, can be applied towards the contracting goals. Proof of
certification must be submitted.

6. Small Business Program Information
Interested contractors/proposers are encouraged to contact the Small Business Division for
information regarding the City’s Small Business Program Policy in accordance with the

City’s Communication Policy outlined in the solicitation document. Please call (210) 207-
3900 or FAX: (210) 207-3909.
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RFQ EXHIBIT 2

INSURANCE REQUIREMENTS
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If selected to provide the services described in this RFQ, Respondent shall be required to comply
with the insurance requirements set forth below:

A)

B)

0

INSURANCE

Prior to the commencement of any work under this Agreement, Respondent shall furnish
copies of all required endorsements and an original completed Certificate(s) of Insurance to
the City’s Office of Environmental Policy, which shall be clearly labeled “Bike Share/ Rental
and Bike Tours Program” in the Description of Operations block of the Certificate. The
original Certificate(s) shall be completed by an agent and signed by a person authorized by
that insurer to bind coverage on its behalf. The City will not accept Memorandum of
Insurance or Binders as proof of insurance. The original certificate(s) or form must have the
agent’s original signature, including the signer’s company affiliation, title and phone number,
and be mailed, with copies of all applicable endorsements, directly from the insurer’s
authorized representative to the City. The City shall have no duty to pay or perform under
this Agreement until such certificate and endorsements have been received and approved by
the City’s Office of Environmental Policy. No officer or employee, other than the City’s Risk
Manager, shall have authority to waive this requirement.

The City reserves the right to review the insurance requirements of this Article during the
effective period of this Agreement and any extension or renewal hereof and to modify
insurance coverages and their limits when deemed necessary and prudent by City’s Risk
Manager based upon changes in statutory law, court decisions, or circumstances surrounding
this Agreement. In no instance will City allow modification whereupon City may incur
increased risk.

A Respondent’s financial integrity is of interest to the City; therefore, subject to
Respondent’s right to maintain reasonable deductibles in such amounts as are approved by
the City, Respondent shall obtain and maintain in full force and effect for the duration of this
Agreement, and any extension hereof, at Respondent’s sole expense, insurance coverage
written on an occurrence basis, by companies authorized and admitted to do business in the
State of Texas and with an A.M Best’s rating of no less than A- (VII), in the following types
and for an amount not less than the amount listed below:

TYPE AMOUNTS
1. Workers' Compensation Statutory
2. Employers' Liability $1,000,000/$1,000,000/$1,000,000
3. Broad Form Commercial General For Bodily Injury and Property Damage of
Liability Insurance to include coverage for | $1,000,000 per occurrence;
the following: $2,000,000 General Aggregate, or its
a. Premises operations equivalent in Umbrella or Excess Liability
b. Independent Contractors Coverage
¢. Products/completed operations
d. Personal Injury
e. Contractual Liability
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4. Business Automobile Liability
a. Owned/leased vehicles
b. Non-owned vehicles
c¢. Hired Vehicles

Combined Single Limit for Bodily Injury
and Property Damage of $1,000,000 per
occurrence

D) Respondent agrees that with respect to the above required insurance, all insurance policies
are to contain or be endorsed to contain the following provisions:

e Name the City, its officers, officials, employees, volunteers, and elected
representatives as additional insured by endorsement, as respects operations and
activities of, or on behalf of, the named insured performed under contract with
the City, with the exception of the workers’ compensation and professional

liability policies;

e Provide for an endorsement that the “other insurance” clause shall not apply to
the City of San Antonio where the City is an additional insured shown on the

policy;

e  Workers’ compensation and employers’ liability policies will provide a waiver

of subrogation in favor of the City.

¢ Provide thirty (30) calendar days advance written notice directly to City of any
suspension, cancellation, non-renewal or material change in coverage, and not
less than ten (10) calendar days advance notice for nonpayment of premium.

E) Within five (5) calendar days of a suspension, cancellation or non-renewal of coverage,
Respondent shall provide a replacement Certificate of Insurance and applicable endorsements
to City. City shall have the option to suspend Respondent’s performance should there be a
lapse in coverage at any time during this contract. Failure to provide and to maintain the
required insurance shall constitute a material breach of this Agreement.

F) In addition to any other remedies the City may have upon Respondent’s failure to provide
and maintain any insurance or policy endorsements to the extent and within the time herein
required, the City shall have the right to order Respondent to stop work hereunder, and/or
withhold any payment(s) which become due to Respondent hereunder until Respondent
demonstrates compliance with the requirements hereof.

G) Nothing herein contained shall be construed as limiting in any way the extent to which
Respondent may be held responsible for payments of damages to persons or property
resulting from Respondent’s or its subcontractors’ performance of the work covered under

this Agreement.

H) It is agreed that Respondent’s insurance shall be deemed primary and non-contributory with
respect to any insurance or self insurance carried by the City of San Antonio for liability
arising out of operations under this Agreement.
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I) TItis understood and agreed that the insurance required is in addition to and separate from any
other obligation contained in this Agreement.

J) Respondent and any Subcontractors are responsible for all damage to their own equipment
and/or property.
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RFQ EXHIBIT 3

INDEMNIFICATION REQUIREMENTS
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If selected to provide the services described in this RFQ, Respondent shall be required to comply
with the indemnification requirements set forth below:

INDEMNIFICATION

RESPONDENT covenants and agrees to FULLY INDEMNIFY, DEFEND and
HOLD HARMLESS, the CITY and the elected officials, employees, officers, directors,
volunteers and representatives of the CITY, individually and collectively, from and against
any and all costs, claims, liens, damages, losses, expenses, fees, fines, penalties, proceedings,
actions, demands, causes of action, liability and suits of any kind and nature, including but
not limited to, personal or bodily injury, death and property damage, made upon the CITY
directly or indirectly arising out of, resulting from or related to RESPONDENT’S activities
under this Agreement, including any acts or omissions of RESPONDENT, any agent,
officer, director, representative, employee, consultant or subcontractor of RESPONDENT,
and their respective officers, agents employees, directors and representatives while in the
exercise of the rights or performance of the duties under this Agreement. The indemnity
provided for in this paragraph shall not apply te any liability resulting from the negligence
of CITY, it s officers or employees, in instances where such negligence causes personal
injury, death, or property damage. IN THE EVENT RESPONDENT AND CITY ARE
FOUND JOINTLY LIABLE BY A COURT OF COMPETENT JURISDICTION,
LIABILITY SHALIL BE APPORTIONED COMPARATIVELY IN ACCORDANCE
WITH THE LAWS FOR THE STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING
ANY GOVERNMENTAL IMMUNITY AVAILABLE TO THE CITY UNDER TEXAS
LAW AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS
LAW,

The provisions of this INDEMNITY are solely for the benefit of the parties hereto and
not intended to create or grant any rights, contractual or otherwise, to any other person or entity.
RESPONDENT shall advise the CITY in writing within 24 hours of any claim or demand
against the CITY or RESPONDENT known to RESPONDENT related to or arising out of
RESPONDENT's activities under this AGREEMENT and shall see to the investigation and
defense of such claim or demand at RESPONDENT's cost. The CITY shall have the right, at its
option and at its own expense, to participate in such defense without relieving RESPONDENT of
any of its obligations under this paragraph.

Defense Counsel - CITY shall have the right to select or to approve defense counsel to be
retained by RESPONDENT in fulfilling its obligation hereunder to defend and indemnify CITY,
unless such right is expressly waived by CITY in writing. RESPONDENT shall retain CITY
approved defense counsel within seven (7) business days of CITY’S written notice that CITY is
invoking its right to indemnification under this Contract. If RESPONDENT fails to retain
Counsel within such time period, CITY shall have the right to retain defense counsel on its own
behalf, and RESPONDENT shall be liable for all costs incurred by CITY. CITY shall also have
the right, at its option, to be represented by advisory counsel of its own selection and at its own
expense, without waiving the foregoing.
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Employee Litigation — In any and all claims against any party indemnified hereunder by any
employee of RESPONDENT, any subcontractor, anyone directly or indirectly employed by any
of them or anyone for whose acts any of them may be liable, the indemnification obligation
herein provided shall not be limited in any way by any limitation on the amount or type of
damages, compensation or benefits payable by or for RESPONDENT or any subcontractor under
worker’s compensation or other employee benefit acts.



CITY OF SAN ANTONIO

P. O. BOX 83998686
SAN ANTONIO TEXAS 78283-3968

P.O. Box 839966
SAN ANTONIO, TEXAS 78283-3966

ADDENDUM 1

SUBJECT: Bike Share/Rental and Bike Tours Program Request For Qualifications,
due January 15, 2010, dated December 8, 2009

FROM: Office of Environmental Policy

DATE: December 14, 2009

1. The Presubmittal Conference location has been changed. The time and the
address remains the same, but the floor and conference room has been changed to

the following:

City of San Antonio

Riverview Towers

111 Soledad

11" Floor

Purchasing and General Services Large
Conference Room

San Antonio, Texas 78205

Date: December 17, 2009
Time: 1:30 p.m. Central Time

Exhibit 11




CITY OF SAN ANTONIO

P. O. BOX 839966
SAN ANTONIO TEXAS 78283-3966

P.O. Box 839966
SAN ANTONIO, TEXAS 78283-3966

ADDENDUM 11

SUBJECT: Bike Share/Rental and Bike Tours Program Request For Qualifications,
due January 15, 2010, dated December 8, 2009

FROM: Office of Environmental Policy

DATE: December 18, 2009

1. Small Business Economic Development Advocacy Program Power Point
Presentation is attached.

Exhibit IT1




6/16/2010 Downtown Bike Share System 140 bikes

Projected Revenue

-

Latie
A DL D

Total Re

308,659

5,338 20,60

Annual Grant E

Exhibit IV




6/16/2010 Downtown Bike Share System 140 bikes

Grant Income

Total Grant Paymelﬂits 841,579
Total Expenditures 841,579




Bike Share San Antonio
Membership Options and Fees Pro Forma

Me ip Options & Fees

The following membership fees are the base fees to use the San Antonio Bike Share system.

Usage fees are designed to keep rides short and promote constant use and turnover of bikes.
The longer the trip, the higher the usage fee.

Applicable local and state sales tax of 8.125% included.

The San Antonio Bike Share system will be geared toward short term use of the bikes. Infact, it is
anticipated that the majority of users will spend less than 30 minutes on their bike for each trip.
Although recreational use of the bikes will be allowed, usage fees rise the longer the bike is checked out.




