
AN ORDINANCE 7 6 44 7 
AUTHORIZING THE EXECUTION OF A LICENSE 
AGREEMENT WITH THE SOUTHERN PACIFIC 
TRANSPORTATION COMPANY FOR THE PURPOSE OF 
CONSTRUCTING AN UNDERGROUND PIPE LINE 
NORTHEAST OF THE INTERSECTION OF WEIR AVENUE 
AND SOUTH GENERAL MCMULLEN DRIVE IN CONNECTION 
WITH THE DRIFTWOOD DRAINAGE PROJECT #39 B-F 
SOUTH AND AUTHORIZING PAYMENT OF THE SUM OF 
$480.00. 

* * * * 

Cir· 

WHEREAS, in order to improve drainage conditions, the City desires 
to construct, reconstruct, maintain and operate a storm water 
drainage channel on Southern South General McMullen Drive; and 

WHEREAS, the railroad has agreed to allow the City to construct, 
maintain and use the drainage facility; NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City Manager, Assistant city Manager or Assistant 
to the City Manager is hereby authorized and directed to execute a 
License Agreement in the form attached hereto with the Southern 
Pacific Transportation Company in connection with the Driftwood 
Drainage Project #39 B-F South. 

SECTION 2. The sum of $480.00 is hereby expended out of 1987 
Drainage Bond Fund #45-706, Project #706252, Index Code #527044 
and the Director of Finance is hereby directed to issue a check 
payable to: 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 
P. O. Box 1319 

Houston, Texas 77251 

PASSED and APPROVED on this / O!;L 

ATTEST: 
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RELMIS: THE-214.52-L 

UNDERGROUND PIPELINE 
(SEWER - WATER - STORM DRAIN - ETC.) 

THIS AGREEMENT, made this ___ day of ______________ , 1991, by 

and between SOUTHERN PACIFIC TRANSPORTATION COMPANY, a corporation, 

(Licensor), and CITY OF SAN ANTONIO, a municipal corporation of the 

State of Texas, address: P. o. Box 839966, San Antonio, Texas 

78283-3966, (Licensee); 

WITNESSETH: 

1. Grant of Rights: Licensor hereby grants to Licensee the 
right to construct, reconstruct, maintain and operate, subject to 
the terms of this agreement, a storm water drainage channel (herein 
called "structure"), at or near San Antonio, County of Bexar, State 
of Texas, in the location shown on the attached print of Drawing 
No. 91019, Sheet Nos. 1 and 2, dated January 28, 1991. 

This grant is subj ect and subordinate to the prior and 
continuing right of Licensor, its successors and assigns, to use 
all of its property in the conduct of its business, Licensor 
reserving full rights, consistent with the rights herein granted, 
to construct, reconstruct, maintain and operate existing and 
additional transportation, communication, pipeline and power 
facilities upon, over and beneath its premises. 

2. Identifying Markers: Markers in form and size 
satisfactory to Licensor shall be installed and constantly 
maintained by Licensee at Licensor's property lines or such 
locations as Licensor shall designate and shall be relocated or 
removed by Licensee upon request of Licensor. The absence of 
markers does not constitute a warranty by Licensor that there are 
no subsurface installations. 
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3. Costs: Upon execution hereof, Licensee shall pay Licensor 
Three Hundred Eighty-five Dollars ($385) partially to defray cost 
of handling. 

Licensee shall bear the entire cost of constructing, 
reconstructing, maintaining and operating said structure on 

. Licensor's premises. Licensee shall reimburse Licensor for all 
cost and expense to Licensor in furnishing any materials or 
performing any labor in connection with such work, including, but 
not limited to, installation of falsework and other protection 
beneath or along Licensor's tracks, and furnishing such watchmen, 
flagmen and inspectors as Licensor deems necessary. 

4. Construction and Maintenance: Said structure shall be 
constructed, reconstructed and maintained in accordance with plans 
approved by Licensor. Approval by Licensor shall not constitute a 
warranty by Licensor that such plans conform with federal, state 
and/or local codes and regulations applicable thereto. All work 
upon or in connection with said structure shall be done to 
Licensor's satisfaction at such times and in such manner as not to 
interfere with Licensor's operations. In the construction, 
reconstruction and maintenance of said structure, Licensee shall 
keep Licensor's premises in a neat and safe condition, failing 
which Licensor may do so at Licensee's expense. If required by 
Licensor in its use of Licensor's premises, Licensee shall 
reconstruct, relocate or alter said structure. Except in 
emergencies, Licensee shall give Licensor five (5) days' written 
notice of the day and hour it proposes to do any work on said 
structure. 

Licensee shall cooperate with Licensor in making any tests it 
requires of any installation or condition which in its judgment may 
have adverse effect on any of the facilities of Licensor. All 
costs incurred by the tests, or any corrections therea!ter, shall 
be borne by Licensee. 

No change shall be made by Licensee in the commodity being 
conveyed through said structure without Licensor ' s prior written 
approval. 

5. The rights herein granted are subject to the rights of 
Licensor (or anyone acting with the permission of Licensor) to 
construct, reconstruct, maintain and operate fiber optic and other 
telecommunications systems (systems) in, upon, along, across and 
beneath the premises and rights-of-ways of Licensor including the 
premises through which said structure shall be constructed. 
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Licensee agrees to reimburse Licensorandjor the owner of the 
system(s) for all expenses which either may incur which expenses 
would not have been incurred except by reason of the use of the 
premises by Licensee, its agents, employees or invitees including 
relocation costs or any damages incurred by such owner due to 
injury to the system(s). 

In addition to other provisions of this agreement requ1r1ng 
Licensee to give notice prior to commencing work, Licensee shall 
telephone Licensor at 1-800-283-4237 (a 24-hour number) to 
determine if a telecommunications system is buried anywhere on or 
about the premises defined or included herein. If it is, Licensee 
will telephone the owner of the system designated by Licensor, 
arrange for a cable locator and make arrangements for relocation or 
other protection for the system prior to beginning any work on the 
said premises. 

Licensor, its officers, agents, and employees from and agai 
and all claims, demands, losses, damages, causes of act ' ,suits, 
and liabilities of every kind (including reasona attorneys' 
fees, court costs, and other expenses related eto) for injury 
to or death of a person or for loss of or age to any property, 
arising out of or in connection with a rk done, action taken or 
permi tted by Licensee, its subc actors, agents or employees 
under this agreement. It is express intention of the parties 
hereto, both Licensee and 'ensor, that the indemnity provided for 
in this paragraph i nifies Licensor for its own negligence, 
whether that ne ' nce is active or passive, or is the sole or a 
concurring c of the injury, death or damage; provided that said 

all not protect Licensor from liability for death, 
damage arising solely out of the criminal actions of 

The term "Licensor" as used in this section shall include the 
successors, assigns and affiliated companies of Licensor, and any 
other railroad company operating upon Licensor's tracks. 

7. Condemnation: In the event all or any portion of 
Licensor's premises shall be cOlldemned or taken · for public use, 
Licensee shall receive compensation only for the taking and 
damaging of said structure. Any compensation or damages for taking 
said premises or Licensee's interest therein awarded to Licensee 
shall be assigned by Licensee to Licensor. 

8. Termination: This agreement may be terminated by either 
party hereto by giving thirty (30) days' written notice to that 
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effect to the other party and Licensee shall there upon remove said 
structure and appurtenances and restore the premises of Licensor to 
Licensor's satisfaction failing which Licensor may arrange to do so 
at Licensee's expense. 

If Licensee makes default in respect to any covenant or 
condition on Licensee's part hereunder and fails to correct such 
default within thirty (30) days' after receipt of notice from 
Licensor so to do, Licensor may forthwith terminate this agreement 
by notice to Licensee. 

9. Environmental Protection: Licensee shall, at its expense, 
comply with all applicable laws, regulations, rules and orders 
regardless of when they become or became effective, including, 
without limitation, those relating to health, safety, noise, 
environmental protection, waste disposal, and waste and air 
quality, and furnish satisfactory evidence of such compliance upon 
request of Licensor. 

Should any discharge, leakage, spillage, emission or pollution 
of any type occur upon or arise from the premises covered hereunder 
as a result of Licensee's use, presence, operations or exercise of 
the rights granted hereunder, Licensee shall immediately notify 
Licensor and shall, at Licensee's expense, be obligated to clean 
all property affected thereby, whether owned or controlled by 
Licensor or any third persons to the satisfaction of Licensor 
(insofar as the property owned or controlled by Licensor is 
concerned) and any governmental body having jurisdiction in the 
matter. Licensor may, at its option, clean Licensor's premises; if 
Licensor elects to do so, Licensee shall pay Licensor the cost of 
such cleanup promptly upon the receipt of a bill therefor. ~~~"'I!!I 
~~~~&e~~~~8T~'~~~~'~~~~~£e~~~ee~~~~om~~~~ains 

11 liability, cost and expense (including, withou . 1tation, an 
ines, penalties, judgments, litigation co and attorney fees) 
ncurred by Licensor as a result censee 's breach of thi 
ection, or as a result of an discharge, leakage, spillage, 
mission or pollution, rdless of whether such liability, cos 
r expense arise 1ng the time this agreement is in effect 0 

ess such liability, cost or expense is proximatel 
and exclusively by t . 

10. Contractors: No work on Licensor's premises shall be 
commenced by any contractor for Licensee until such contractor has 
entered into Licensor's standard Contractor t s Right of Entry 
agreement covering such work. 
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11. Non-assign"ability: This agreement is not assignable, in 
whole or in part, by Licensee without Licensor's prior written 
consent. 

12. Liens: Licensee shall pay in full all persons who perform 
labor on said premises for Licensee, and will not suffer any 
mechanics' or materialmen's liens to be enforced against Licensor's 
premises for work done or materials furnished at Licensee's 
instance or request. If any such liens are filed thereon, Licensee 
agrees to remove the same at Licensee's own cost and expense and to 
pay any judgment which may be entered thereon or thereunder. 
Should the Licensee fail, neglect or refuse so to do, Licensor 
shall have the right to pay any amount required to release any such 
lien or liens, or to defend any action brought thereon, and to pay 
any judgment entered therein, and the Licensee shall be liable to 
the Licensor for all costs, damages, and reasonable attorney fees, 
and any amounts expended in defending any proceedings or in the 
payment of any said liens or any judgment obtained therefor. 

13. As a part consideration for the permission herein given, 
Licensee shall pay t~ Licensor as rental the sum of Ninety-five 
Dollars ($95) per annum payable annually in advance. Acceptance by 

~ Licensor of rental in advance shall not be construed as a waiver by 
Licensor of its right to terminate as set forth in section 8 
hereof. 

The rental shall automatically and without notice to Licensee, 
be adjus~ed, upwards only, on each anniversary of the effective 
date of this Agreement, by the CPI Factor as indicated on the 
Consumer Price Index, Urban Wage Earners and Clerical Workers, 
U. S. City Average, All Items (1982-84 = 100), ("Consumer Price 
Index"), published by the United states Department of Labor, Bureau 
of Labor Statistics, or any successor or sUbstitute index published 
as a replacement for the Index by any United states governmental 
agency . The "CPI Factor" is the percentage of adjustment stated in 
the Consumer Price Index (indicated in the previous sentence) 
established during the last available twelve-month period 
immediately preceding each anniversary of the effective date of 
this Agreement, adjusted to the nearest one-tenth ~f one percent. 

Factor b 

The rental, as so increased, shall be effective as of each 
anniversary of the effective date of this Agreement if increased by 
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the CPI Factor. e~ as af €Ra 9ff99~i¥9 Qs~Q Qf sRY QtR9F iR9Fess9, 
notwithstanding Railroad's acceptance of a lesser amount and 
notwithstanding any billing by Railroad for a lesser amount. 

IN WITNESS WHEREOF, the parties hereto have caused these 

presents to be executed in duplicate the day and year first herein 

written. 

LICENSOR 

By 
(T i tIe) Manager-Contracts 

LICENSEE 

By 
(Title) 
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