
KRH 
12/16/10 
Item No. 13 

AN ORDINANCE 2010-12-16 -1060 
AUTHORIZING EXECUTION OF A DESIGN-BUILD SERVICES 
AGREEMENT WITH HENSEL PHELPS CONSTRUCTION CO. IN THE 
AMOUNT OF $47,175,000.00 FOR THE DESIGN AND CONSTRUCTION 
OF THE PUBLIC SAFETY HEADQUARTERS. 

* * * * * * 
WHEREAS, federal officials and the City of San Antonio (City) have agreed to locate a new 
federal courthouse at the site of the current police headquarters necessitating a new location for 
the Public Safety Headquarters to house both the Police and Fire Departments; and 

WHEREAS, the City selected the design-build methodology with bridging documents for 
delivery of this project; and 

WHEREAS, a request for qualification (RFQ) was released in July 2010 and advertised in 
numerous mediums; and 

WHEREAS, fourteen teams responded to the RFQ on August 20, 2010 and five teams were 
shortlisted to proceed to phase two; and 

WHEREAS, it was determined through the two phase selection process that Hensel Phelps 
Construction Co. was the best qualified; and 

WHEREAS, it is now necessary to authorize the execution of a Design-Build Agreement with 
Hensel Phelps Construction Co.; NOW THEREFORE, 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City Manager or her designee is authorized to execute the Design-Build 
Agreement attached hereto as "Attachment 1" with Hensel Phelps Construction Co. in the not to 
exceed amount of $47,175,000.00 for the design and construction of the Public Safety 
Headquarters. 

SECTION 2. Payment in the amount not to exceed $47,175,000.00 in SAP Fund 43099000, 
Certificates of Obligation Capital Projects, SAP Project Definition 40-00176, Public Safety 
Headquarters, is authorized to be encumbered and made payable to Hensel Phelps Construction 
Company for construction services. 

SECTION 3. The financial allocations in this Ordinance are subject to approval by the Chief 
Financial Officer, City of San Antonio. The Chief Financial Officer may, subject to concurrence 
by the City Manager, or the City Manager's designee, correct allocation to specific SAP Fund 
Numbers, SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund 



Centers, SAP Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers, 
and SAP GL Accounts as necessary to carry out the purpose of this Ordinance. 

SECTION 4. This ordinance shall become effective immediately after passage upon the receipt 
of eight affirmative votes, or, in the absence of eight affirmative votes, ten days after passage. 

PASSED AND APPROVED this 16th day of December 2010. 

Julian Castro 

ATTEST: APPROVED AS TO FORM: 

rr~~]i~ ..f\ Michae .Bel1laI'd:CitY Attorney 
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Agenda Voting Results - 13 

Name: 13 

Date: 12116/2010 

Time: 11:24:03 AM 

Vote Type: Motion to Appr w Cond 

Description: An Ordinance awarding a Design/Build Services Agreement to Hensel 
Phelps Construction Company for a guaranteed maximum price of 
$47,175,000.00 and a $3,500,000.00 allowance for additional work for a 
total amount not to exceed $50,675,000.00 for the design and 
construction of the Public Safety Headquarters project, a Certificates of 
Obligation funded project, located in downtown San Antonio. [Erik 
Walsh, Assistant City Manager; Mike Frisbie, Director, Capital 
Improvements Management Services] 

Result: Passed 

Voter Group 
Not 

Yea Nay Abstain Motion Second 
Present 

Julian Castro Mayor x 

• Mary Alice P. Cisneros District 1 x x 

Ivy R. Taylor District 2 x 

Jennifer V. Ramos District 3 x 

Philip A. Cortez District 4 x x 

David Medina Jr. District 5 x 

Ray Lopez District 6 x 

Justin Rodriguez District 7 x 

W. Reed Williams District 8 x 

Elisa Chan District 9 x 

John G. Clamp District 10 x 

http://cosaweb/agendabuilder/votingresults.aspx?ItemId=7095&Src=RFCA 12/20/2010 



Guaranteed Maximum Price GMP Proposal 

Price Proposal for: PubUc Safety Headquarters I 
Hensel Phelps Ratl Skanska USA Ratir Turner Construction Rati Zachry Construction 

Naroe of Finn: Bartlett Cocke. L.P. ~tll1l Construction Co. ng Building, Inc. g Company ng Company Rating 

Cost of Work: Proposed Price: IProposed Price: Proposed Price: IProposed Price: Proposed Price: 

Division 2 
Selective Demolition $ - $ 115,000 $ 229,050 with earthwork $ 125,759 

Division 3 

Concrete $ 10,640,597 5 $ 9,150,000 2 $ 9,146,792 1 $ 9,436,600 3 S 10,218,708 4 

Division 4 
Masonry $ 3,086,359 5 $ 2,290,000 3 $ 2,219,842 1 $ 2,265,000 2 $ 2,561,959 4 

Division 5 
Metals $ 2,947,661 5 $ 1,349,000 2 $ 1,895,514 4 $ 1,328,000 1 $ 1,405,424 3 

Division 6 
Rough Carpentry $ 161,609 5 $ 61,000 4 $ 55,000 3 $ 21,894 1 $ 31,440 2 

Casework $ 560,916 $ 475,000 $ 712,348 $ 605,000 S 554,684 
Total: $ 722,525 4 $ 536,000 1 $ 767,348 5 $ 626,894 3 S 586,124 2 

Division 7 
Thermal & Moisture Protection S 879,295 $ 3,080,000 $ 951,361 $ 3,301,012 $ 955,724 

Roofmg System S 3,808,138 $ 439,000 $ 3,306,810 $ 462,860 $ 3,436,847 
Thermal & Moisture Protection + Roofing $ 4,687,433 $ 3,519,000 $ 4,258,171 $ 3,763,872 $ 4,392,571 

Pre-Vegetated Roof Modules $ 512,350 $ 459,000 $ 464,000 $ 428,000 $ 467,406 
Total: $ 512,350 5 $ 459,000 2 $ 464,000 3 $ 428,000 1 $ 467,406 4 

. Division 8 
Doors, Fraroes and Hardware $ 804,919 $ 596,000 $ 805,003 $ 564,800 $ 682,616 
Aluminum Storefront Assemblies $ 2,513,471 S 1,205,000 $ 271,600 $ 1,956,936 $ 1,664,021 
Overbead Doors $ 108,113 $ Ill,Ooo $ 88,536 $ 90,000 $ 114,158 
Glass and Mirrors $ 252,000 $ 2,497,693 $ 471,064 $ 779,914 
Alum Store + Glass mirrors $ 2,513,471 $ 1,457,000 S 2,769,293 $ 2,428,000 $ 2,443,934 
Fiberglass Sandwich Panel Assemblies S 460,952 $ 454,000 $ 572,000 $ 550,000 $ 584,259 

Total: $ 6,400,926 4 $ 4,075,000 1 $ 7,004,125 5 $ 6,060,800 2 $ 6,268,902 3 
Division 9 

Gypsum Bd Assemblies $ 3,363,650 $ 1,311,000 $ 1,943,344 $ 1,318,812 $ 1,317,503 
Ceramic Tile $ 664,724 $ 428,000 $ 531,144 $ 549,457 $ 587,210 
Suspended Ceilings $ 1,289,000 $ 1,310,000 $ 1,404,720 $ 1,302,868 
Resilient Flooring and Base $ 753,383 $ 237,000 $ 178,900 $ 320,993 $ 335,568 
Terrazzo Floor $ 199,509 $ 182,000 $ 186,165 $ 193,000 $ 198,071 
Carpet Tile $ 424,000 $ 524,784 $ 450,000 $ 409,976 
Paint and Wall Coverings $ 616,835 $ 454,000 $ 486,822 $ 592,000 $ 462,103 

Total: $ 5,598,101 5 $ 4,325,000 1 $ 5,161,159 4 $ 4,828,982 3 $ 4,613,299 2 
Division 10 

Specialties $ 988,950 4 $ 814,000 1 $ 898,390 2 $ 1,046,560 5 $ 932,635 3 
Division 11 

Vehicle Wash Equipment $ 221,679 $ 236,000 $ 255,555 $ 253,000 $ 265,087 
Fuel Dispensers & Undergrouod Tanks $ 337,034 $ 329,000 $ 373,496 $ 259,000 $ 428,454 
Parking Equipment $ 127,756 $ 100,000 $ 103,316 $ 122,000 $ 138,865 

Total: $ 1,675,419 5 $ 665,000 2 $ 732,367 3 $ 634,000 1 $ 832,406 4 
Division 12 

Furnishings $ 68,951 4 $ 63,000 3 $ 44,179 1 $ 181,586 5 S 48,408 2 
Division 13 

Bullet Resistant Specialties wI trades $ 673,000 1 $ 715,000 3 $ 788,000 5 $ 747,692 4 
Division 14 

Elevators $ 1,018,516 3 $ 880,000 I $ 914,190 2 $ 1,073,745 4 $ 1,086,923 5 

.-- c--
Division 21 --

Fire Suppression $ 424,659 1 $ 430,000 2 $ 667,145 5 $ 485,500 3 $ 508,802 4 
Division 22 

Plumbing $ - $ 1,350,000 $ 1,474,053 with HVAC $ 1,499,052 
Division 23 

HVAC $ 7,093,360 $ 4,050,000 $ 4,625,947 $ 5,960,000 $ 4,928,055 
Plubming + HVAC $ 7,093,360 5 $ 5,400,000 1 $ 6,100,000 3 $ 5,960,000 2 $ 6,427,107 4 

Total: 
Division 26 

Electrical $ 6,986,869 5 $ 4,918,000 2 $ 5,829,085 4 $ 4,725,000 I $ 5,812,417 3 
Division 28 

Electronic Safety and Security $ $ 240,000 $ 54,704 $ 800,000 $ 158,903 
Division 31 

Earthwork $ 533,212 4 $ 203,000 1 $ 701,838 5 $ 485,300 3 $ 387,144 2 
Division 32 

Paving, Curbs, Walks and Medians $ 416,000 $ 537,613 with earthwork $ 36,680 
Paveroent Markings $ 21,198 $ 15,000 $ 25,229 $ 20,706 $ 10,083 
Fences and Gates $ 189,857 $ 111,000 $ 178,048 $ 296,000 S 200,014 
Plantings and Irrigation $ 306,844 $ 218,000 $ 157,258 $ 292,161 $ 335,363 

Total: $ 517,898 $ 760,000 4 $ 898,148 $ 608,867 $ 582,139 2 
Division 33 

Underground Utilities $ 318,960 $ 250,000 2 $ 272,106 $ 235,662 $ 289,509 4 
Cost of Work Total $ 50,720,325 lis $ 46203860 S 4~H .".co S 46 
Insurance Builders Risk $ 41,942 $ 48,000 $ 55,372 $ 102,930 $ 75,149 

General Liability $ 217,533 $ 237,000 S 237,961 $ 935,753 $ 514,572 
Bond Premium $ 584,801 $ 501,000 S 656,516 $ 690,660 $ 608,492 
General Conditions $ 1,565,489 $ 2,582,000 $ 1,676,500 $ 4,600,000 $ 1,770,130 
Proposed Contractors Fee & Overhead $ 1,250,813 $ 1,700,000 $ 5,023,927 $ I $ 1,534,970 
Total Proposed GMP $ 54380.903 II S 44725000 $ 53854136 S $ 50 513,615 

IIDesign Servlees Fee $ $ 2, II II $ 
3,722,000 II 

II II SO " 



STATE OF TEXAS 

COUNTY OF BEXAR 

CITY OF SAN ANTONIO 

DESIGN-BUILD CONTRACT 

ARCHITECTURAUENGINEERING AND CONSTRUCTION SERVICES 
FOR PUBLIC SAFETY HEADQUARTERS PROJECT NO. 40-00176 

This DESIGN-BUILD CONTRACT (the "Contracr) is made and entered into by and between the City of 
San Antonio, a Texas municipal corporation (the "Owner") and HENSEL PHELPS CONSTRUCTION CO., 
a foreign corporation, with its principal place of business at 8326 Cross Park Drive, Austin, Texas 78754 
(the "Design-Builder"). 

This Contract for the design and construction of a project identified as: Public Safety Headquarters 
Project to be located at 313 Santa Rosa St., including the related Fueling Station and Car Wash, to be 
located at 515 Frio St., in the City of.San Antonio, County of Bexar, Texas (the "Projecf') is being 
executed by the Owner pursuant to the City Charter, Ordinances, and Resolutions of the City Council. 
and by the DESIGN-BUILDER for architectural and/or engineering and construction services hereinafter 
set forth in connection with the above designated Project for the City of San AntoniC>. 

ARTICLE I. 
ARTICLE II. 
ARTICLE III. 
ARTICLE IV. 
ARTICLEV. 
ARTICLE VI. 
ARTICLE VII. 
ARTICLE VIII. 
ARTICLE IX. 
ARTICLEX. 
ARTICLE XI. 
ARTICLE XII. 
ARTICLE XIII. 
ARTICLE XIV. 
ARTICLE XV. 
ARTICLE XVI. 
EXHIBIT A 
EXHIBIT B 
EXHIBIT C 

EXHIBIT D 
EXHIBIT E 
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REGULATORY GUIDELINES, REQUIREMENTS AND STANDARDS .............................. 4 
PRELIMINARY CONSULTATION AND PROJECT ANALYSIS ......................................... 6 
CONSTRUCTION DOCUMENTS ....................................................................................... 6 
CONSTRUCTION SERVICES ................................... _ ........................................................ 7 
TIME FOR CONSTRUCTION: THE CONTRACT TIME ..................................................... 7 
ADDITIONAL DUTIES AND RESPONSIBILITIES OF DESIGN-BUILDE.R ........................ 8 
CONTRACT PRICE ............................................................... : ..................................... '<' .... 1 0 
PAYMENT OF CONTRACT PRiCE .................................................................................. 14 
OWNER'S DUTIES, OBLIGATIONS AND RESPONSIBILITIES ...................................... 18 
PROJECT DOCUMENTATION ......................................................................................... 19 
OWNERSHIP OF PROJECT DOCUMENTS AND COPYRIGHTS .................................. 19 
INSURANCE REQL'IREMENTS ........................... , ........................................................... 21 
SMALL BUSINESS ECONOMIC DEVELOPMENT ADVOCACY (SBEDA) PROGRAM .21 
DESIGNATED REPRESENTATIVES ............................................................................... 24 
MISCELLANEOUS PROVISIONS .................................................................................... 25 
BRIDGING DOCUMENTS . 
DESIGN-BUILDER'S FEE PROPOSAL 
GENERAL CONDITIONS FOR CITY OF SAN ANTONIO BUILDINGS DESIGN
BUILD CONTRACTS 
SBEDA PLAN 
PAYMENT AND PERFORMANCE BOND FORMS 
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ARTICLE •. 
DEFINITIONS 

As used in this CONTRACT, the following terms shall have meanings as set out below: . 

1.1 Design~Builder Architect of Record A representative of the Design-Builder who is regIstered 
as an Architect pursuant to Tex. Occupations Code Ann., Chapter 1051 who will provide 
professional architectural services and exercising overall responsibility for the design of the 
Project or a significant portion thereof, and performing certain contract administration 
responsibilities as set forth in the Contract. 

1.2 "Bridging Documents" means 1 00% design development documents, which are 50-60% of the 
complete Construction Documents, schedules, reports, surveys, specifications and systems and 
product descriptions that are dated by the Design Professional and approved by the Owner and 
used to prepare a Guaranteed Maximum Price. 

1.3 "City" and "Owner" means the City of San Antonio, Texas as provided for in Article 
2.1.1 of the General Conc,:titions. 

1 .4 "Claim" is a demand or assertion by one of the parties seeking, as a matter of right, 
adjustment or interpretation of the Contract terms, payment of money, extension of time 
or other relief with respect to the terms of the Contract. The term "Claim" also includes 
other disputes and matters in question between the Owner and DESIGN-BUILDER 
arising out of or relating to the Contract. 

1.5 "Compensation" means amounts paid by Owner to DESIGN-BUILDER for completed 
services under this Contract. 

1 .6 "Construction Documents" means all the design documents provided by Design-Builder and 
approved by Owner pursuant to the Contract including, without limitation. those for use in 
constructing the Project, performing the Work, and the rendering of the Project fully operational. 
and shall include, without limitation, signed and sealed detailed plans, drawings, specifications. 
manuals, and related materials prepared by the Architect of Record on behalf of the Builder. 

1.7 "Construction Work" shall mean whatever is done by or required of Design-Builder to perform 
and complete its duties relating to the construction of the Project under the Contract, including, 
without limitation. the following: 

1.7.1 construction of the whole and all parts of the Project in full and strict conformity with this 
Contract; 

1.7.2 the provision and furnishing, and prompt payment therefor, of all labor. 
supervision, services, materials, supplies. equipment, fixtures, appliances, facilities, tools, 
transportation, storage, power, fuel. heat, light, cooling. other utilities and things required 
for the construction of the Project; 

1.7.3 the procurement and furnishing of all necessary building permits and other permits 
required for the construction of the Project; 

1.7.4 the creation and submission to Owner of detailed as-built drawings depicting all as-built 
construction; 

1.7.5 the furnishing of any required surety bonds and insurance as required by the Contract; 

Design Bui)d Hensel Phelps Construction Co. 12-15-10 
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1.7.6 the furnishing of all equipment and product warranties, manuals, test results and user 
guides required by the Contract or otherwise reasonably available to Design-Builder; and 

1.7.7 the furnishing of all other services and things required or reasonably inferable from the 
Con.tract Documents, including the provisions of Article 7 below. 

1.8 "Cost of the Construction Work" shall mean costs necessarily incurred in the 
performance of the Construction Work during the Construction Phase, and paid or 
payable by the Design-Builder, and not included in the Management Fee as set forth 
herein. Cost of the Construction Work is further defined in Article 8.7 herein. 

1.9 "Design-Builder" means the legal entity that executes this Contract to provid~ design 
and construction services for the Public Safety Headquarters Project, and its officers, 
partners, .employees, agents and representatives, and all sub-consultants and/or sub
contractors, if any, and all other persons or entities for which the DESIGN-BUILDER is 
legally responsible. 

1.10 "Design Criteria Consultant" means the Owner's Architect/Engineering consultant supplying 
the Bridging Documents. . 

1.11 "Design Services" means any and all architectural, engineering and design services 
required to be performed by Design-Builder pursuant to the Contract and all labor, 
materials, supervision, equipment, computers, documents, and all other things 
necessary for the performance of such services. 

1.12 "Director" means the Director of CITY's Capital Improvements Management Services 
Department. Public Works Department or the deSignated project manager identified by 
the Notice to Proceed. 

1.13 "Final Compensation" means the final amounts paid by Owner to DESIGN-BUILDER 
for completed services and construction under this Contract. 

1 .14 "Final Completion" means, as stated herein and as an addition to Article 13.1 of the General 
Conditions. the completion of all Design Services and all Construction Work required by, and in 
strict compliance with, the Contract, including Design-Builder's provision to Owner of all 
documents and things required to be provided by the Contract. 

1.15 "Final Payment" means the final amounts paid by Owner to DESIGN-BUILDER for 
completed DeSign Services and Construction Work under the construction contract. 

1.16 "Guaranteed Maximum Price" or "GM P" means the guaranteed maximum price for 
which all Construction Work will be completed within the construction schedule and the 
Project Budget. 

1.17 "Owner Designated Representative (ODR)" means the person designated by Owner to act for 
Owner. 

1.18 "Owner's Consultant" means Ford, Powell & Carson, Inc., the independent architectural firm 
that prepared the Bridging Documents and will provide peer review services. 

1.19 "Project" means services to be provided by the Design-Builderr pursuant to this 
, Contract for the deSign and construction of the Public Safety Headquarters to be 

located at 313 Santa Rosa St. and the related Fueling Station and Car Wash to be 
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located at 515 Frio St., in San Antonio, Texas as further set out in the Scope of 
Services. 

1.20 "Schedule of Values" means the values allocated to materials and various portions of 
the work, prepared in such form, and supported by such data to substantiate its 
accuracy as Owner may require. 

1.21 "Subcontractor" means an entity which has a direct contract with Design-Builder to perform a 
portion of the Construction Work or the Design Services. For purposes of the Contract, 
Subcontractors shall also include those furnishing specially fabricated equipment and materials 
for the Project. 

1.22 "Substantial Completion" is, as stated herein and as an addition to Article 9.8 of the General 
Conditions, that stage in the progression of the Construction Work, as approved by Owner in 
writing, when the Project is sufficiently complete in accordance with the Contract that Owner can 
enjoy beneficia! use or occupancy of the entire Project and can utilize it for aU of its intended 
purposes. A condition precedent to Substantial Completion is the receipt by Owner of aU 
necessary certificates of occupancy or other authorizations for the use and occupancy of the 
Project required by any governmental or regulatory authority. Owner reserves the right to occupy 
and use any part, phase or system of the Project when such part, phase or system is 
subslantiallycompleted, but such partial use or occupancy of the Project shall not result in the 
Project being deemed substantially complete, and such partial use or occupancy shall not be 
evidence of :5ubstantial Completion. 

1.23 "Supplier' means an entity manufacturer, fabricator, supplier, distributor, materialman or vendor 
having a direct contract with the Design-Builder or with any subcontractor to furnish or provide 
materials or equipment to be incorporated in the construction phase for the performance of the 
Construction Work. 

ARTICLE II 
REGULATORY GUIDELINES, REQUIREMENTS AN D STANDARDS 

2.1 Generally: Design-Builder shall perform all DeSign Services described in, contemplated by, 
inferable from, or necessary to achieve the objectives stated in the Bridging Documents and the 
Contract, including all Design Services necessary for the Project to be properly constructed by 
Design-Builder and used, operated and maintained by Owner in accordance with all applicable 
guidelines, requirements and standards. The Design Services shall be performed within the time 
provided by the DeSign Schedule for the performance of Design-Builder's Design Services as 
provided in Paragraph 6.8 of this Contr(lct. 

2.2 Owner's Review of. Design Services: Subject to Paragraph 12.2 of this Contract, Design
Builder shall submit all documents produced as part of the Design Services to the Director for 
review and approval in accordance with the terms of the Contract. However, any review or 
approval by the Director shall not relieve DeSign-Builder of or otherwise diminish its obligations 
under the Contract. The Director may direct Design-Builder to make changes to any Construction 
Documents in order to conform the documents to Owner's objectives. Any changes by Design
Builder ordered by the Director shall not relieve Design-Builder of its obligations under ·this 
Contract unless, and only to the extent that, DesIgn-Builder notifies Owner in writing, within five 
(5) days after receipt of Owner's directive to make changes, concerning any adverse impact on 
schedules, budgets. operational costs, operational performance, satisfaction of regulatory 
reqUirements, or other adverse impact that may result from the directed changes. Failure of 
Design-Builder to submit its notice within the fIVe (5) day period constitutes a waiver by Design
Builder of any claim for an adjustment to the Design Schedule or the Contract Time. 
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2.3 Prepar~tion of Site Information: Design-Builder shall prepare, as necessary, surveys and 
topographic information including aerial photographs needed to establish line and grade of 
sewers, location of property lines and easements. Sewer easements, both construction and 
permanent, shall be referenced to property lines by field surveys, and plans shall include the 
location of any improvement as it relates to property lines. Owner expressly does not warrant 
any information provided by it in connection with preparation of the above-mentioned 
information; Design-Builder, however, may reasonably rely on information provided by Owner to 
the extent the information has been prepared by Owner or an independent consultant hired by 
Owner to prepare the information specifically for this Project, without absolving Design-Builder 
from its responsibility to independently review information for deficiencies, flaws, errors, and 
omissions that a reasonable, prudent professional architect or engineer should or would detect 
and inquire about 

2.4 Retention of Geotechnical Consultants: In preparing the Construction Documents, Owner shall 
separately retain an experienced, qualified geotechnical consultant to evaluate all geotechnical 
considerations relating to the design and constn,Jction of the Project. Design-Builder shall be 
responsible for designing the Project in accordance with the analysis and recommendations of 
the geotechnical consultant. Nothing in this paragraph, however, prevents Design-Builder from 
retaining its own geotechnical consultant to review design work, raise issues for mutual 
discussion, and obtain further information in connection with the geotechnical nature of the 
Project. Owner expressly does not warrant any geotechnical information provided by it for 
use in connection .with preparation of the Construction Documents; Design-Builder, 
however, may reasonably rely on geotechnical information provided' by Owner to the extent the 
information has been prepared by Owner or an independent consultant hired by Owner to 
prepare the information specifically for this Project, without absolving Design-Builder from its 
responsibility to independently review information for defiCiencies, flaws, errors, and omissions 
that a reasonable,prudent professional architect or engineer should or would detect and inquire 
about. 

2.5 Quality of Design Services: Design-Builder shall be responsible for the profeSSional quality, 
completeness, accuracy, and coordination of Construction Documents, Design-Builder shall 
provide Design Services that will result in an operationally cost-efficient and economical facility 
that meets all environmental and regulatory requirements as of the date hereof, and uses the 
most appropriate available technology. Design-Builder shall provide for all quality control reviews 
required by sound professional architectural and engineering practices and by governmental 
authorities having jurisdiction over the Project. 

2.6 Compliance with Laws and Regulatory Requirements: In providing Design Services, Design
Builder shall comply with the lawful requirements of all federal, state, and local authorities having 
lawful jurisdiction over the Project. Design-Builder shall design the Project to meet all applicable 
requirements of builging control laws and regulations in relation to the design, construction, 
occupation, and operation of the Project, including, without limitation, environmental standards, 
fire and safety regulations, and requirements and compliance with all other applicable standards 
and codes. 

2.7 Duty to Correct Errors: DeSign-Builder shall, without additional compensation, immediately 
correct any errors, omissions or deficiencies in its Design Services and Construction Documents. 

2.8 Schedule of Design Services: Design-Bujlder shall, within ten (10) calendar days after 
execution of the Contract, submit for Owner's approval the Design Schedule for the performance 
of Design-Builder's Design Services, which shall include allowance for reasonable time required 
for the Director's review of submissions and for approvals of authorities having jurisdiction over 
the Project. This Schedule shall, upon approval by the Director, be considered incorporated and 
made a part of this Contract as part of Exhibit B, Design Builder'S Scope and Fee Proposal. The 
Design Schedule, when approved by the Director, shall not, except for good cause, be exceeded 
by Design-Builder. Should Design-Builder at any time during the course of performing the 
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Contract, have reason to believe that it will be unable to meet any completion date in accordance 
with the Design Schedule, it shall immediately notify the Director in writing. Design-Builder shall 
state the reason for the delay in the notice, including the party responsible, if any, and the steps 
being taken to remedy or minimize the impact of the delay. Failure of Design-Builder to submit 
such notice shall constitute a waiver by Design-Builder of any claim for an adjustment to 
the Contract Price. the Design Schedule, or the Contract Time. All extensions of time shan be 
governed by Article 8 of the General Conditions. Subject to the provisions of Paragraph 8.3 of the 
General Conditions, Owner shall review and approve, where appropriate, the Design Schedule, 
or any portion thereof. 

ARTICLE III 
PRELIMINARY CONSULTATION AND PROJECT ANALYSIS 

3.1 Determining the Project Objectives: Prior to the preparation of the Construction Documents as 
required by Article IV below, Design-Builder shall first consult in detail With Owner, and shall 
carefully analyze any information furnished by Owner concerning requirements of the Project, 
including but not limited to, any design, construction, scheduling, budgetary or operational 
requirements, limitations, and objectives, as well as the Design Scope Specification. 

3.2 Report On Project R~uirements And Objectives: Based on its study and analysis, and no 
later than ten (10) days after the effective date of the Contract, Design-Builder shall prepare and 
submit to Owner a . written report detailing Design-Builder's understanding and analysis of the 
Project requirements and identifying any deSign, construction, scheduling, budgetary, operational, 
or other problems which may result from said reqUirements. The written report of DeSign-Builder 
shall also include proposed solutions, including design alternatives if appropriate, addreSSing 
each of the identified problems. Design-Builder shall review such report with Owner and shall 
implement such changes as Owner may require as provided in Paragraph 2.2 of this Contract. 

3.3 Scheduling: Based upon the Design-Builder recommendation that the Project schedule should 
be "fast tracked" for the Design Phase, Owner agrees to review the proposed plan of action 
promptly. The proposed schedule should include suffiCient budget allowances in anticipation of 
currently unknown refinements of budgets that may become necessary and in order to control 
Project costs. 

ARTICLE IV 
CONSTRUCTION DOCUMENTS 

4.1 Time for Preparation: After the Director has authorized Design-Builder to commence with the 
completion of the Construction Documents, the, Design-Builder shall prepare Construction 
'Documents consisting of Drawings and Specifications and submit them to the Owner for 
approval. The Construction Documents shall be based on the approved Bridging Documents, 
any further adjustments to the facility program, and the GMP, and shall be provided not later than 
the date called for in the design sched,ule. 

4.2 The Construction Documents: The Construction Documents shall include all design documents 
which shall describe with specificity all elements, details, components, materials, and other 
information necessary for the complete construction of the Project and the rendering of the 
Project fully operational for its intended purposes, including satisfaction of all testing, permitting, 
qualifications, certifications, validations, and obtaining regulatory approvals by all applicable 
regulatory authorities required to render the Project and all its components operational and 
functionally and legally usable for their intended purpose. Subject to the provisions of Paragraph 
10.1 .7 of this Contract, Owner shall review and approve, where appropriate, the Construction 
Documents, or any portion thereof. 
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4.3 Guaranteed Maximum Price Includes Construction Documents: The Guaranteed Maximum 
Price, as set forth in Artide 11 below, shall include the cost of constructing the Project in strjct 
accordance with the requirements of the Construction Documents. 

ARTICLE V 
CONSTRUCTION SERVICES 

5.1 General Intent: Design~Bui/der shall perform all Construction Work necessary to construct the 
Project in accordance with this Contr~ct, and to render the Project and all its components 
operational and functionally and legally usable for their intended purpose. 

ARTICLE VI 
TIME FOR CONSTRUCTION: THE CONTRACT TIME 

6.1 Notice of Commencement: After Owner has approved the Construction Documents for the 
Detailed DeSign, Owner shall issue a notice to Qommence the Construction Work directing 
Design~Builder to proceed with the Work on the date indicated .in the notice (the "Commencement 
Date"). The notice to commence Construction Work shall be issued at least ten (10) days prior to 
the Commencement Date. 

6.2 Time for Completion: Design-Builder shall commence the Construction Work on the 
Commencement Date, and the Constru"ction Work shall be carried out regularly and without 
interruption. Design-Builder shall substantially complete the Construction Work not later than five 
hundred frfty~five (555) Calendar Days from the effective date of the Contract, the uScheduled 
Completion Date-. Design-Builder shall achieve Final Completion of the Construction Work no 
later than thirty (30) calendar days after achieving Substantial Completion. 

6.3 Liquidated Damages for Delay in Substantial Completion: Design-Builder shall pay Owner 
the sum of EIGHT THOUSAND TWO HUNDRED AND NO/100 Dollars ($8.200.00) per day for 
each and every calendar day of unexcused delay in achieving Substantial Completion beyond the 
Scheduled Completion Date. Any sums due and payable hereunder by Design-Builder shall be 
payable. not as a penalty, but as liquidated damages representing an estimate of delay damages 
likely to be sustained by Owner, estimated at the time of executing this Contract. Such liquidated 
damages shall apply regardless of whether Design-Builder has been terminated by Owner prior to 
Substantial Completion so long as Design-Builder's actions or inactions contributed to the delay. 
Such liquidated damages shall be in addition to and not in preclusion of the recovery of actual 
damages resulting from other defects in Design-Builder's performance hereunder for matters 
other than delays in Substantial Completion. When Owner reasonably believes that Substantial 
Completion will be inexcusably delayed, Owner shall be entitled. but not required. to withhold 
from any amounts otherwise due to Design-Builder an amount then believed by Owner to be 
adequate to recover liquidated damages applicable to such delays. If and when Design-Builder 
overcomes the delay in achieving Substantial Completion, or any part thereof, for which Owner 
has withheld payment, Owner shall promptly. release to Design-BUilder those funds withheld, but 
no longer applicable as liquidated damages. 

6.4 Liquidated Damages for Delay in Final Completion: If Design-Builder fails to achieve Final 
Completion within thirty (30) calendar days after the date of Substantial Completion, Design
Builder shall pay Owner the sum of EIGHT THOUSAND TWO HUNDRED AND NO/100 Dollars 
($8,200.00) per day for each and every calendar day of unexcused delay in achieving Final 
Completion beyond the date set forth herein for Final Completion of the Work. Any sums due and 
payable hereunder by Design-Builder shall be payable, not as a penalty, but as liquidated 
damages representing an estimate of delay damages likely to be sustained by Owner, estimated 
at the time of executing this Contract. Liquidated damages shall apply regardless of whether 
Design-Builder has been terminated by Owner prior to Final Completion so long as. Design
Builders actions or inactions contributed to the delay. Such liquidated damages shall be in 
addition to and not in preclusion of the recovery of actual damages resulting from other defects in 

Design Build Hensel Phelps Construction Co. 12-15-10 
Page 7of36 



Design-Builder's performance hereunder for matters other than delays in Final Completion. When 
Owner reasonably believes that Final Completion will be inexcusably delayed, Owner shall be 
entitled, but not required, to withhold from any amounts otherwise due to Design-Builder an 
amount then believed by Owner to be adequate to recover liquidated damages applicable to such 
delays. If and when Design-Builder overcomes the delay in achieving Final Completion, or any 
part thereof, for which Owner has withheld payment, Owner shaH promptly release to Design
Builder those funds withheld, but no longer applicable as liquidated. damages. 

6.5 Time is of the Essence: All limitations of time set forth in this Contract are material and time is 
of the essence of the Contract. 

. ARTICLE VII 
ADDITIONAL DUTIES AND RESPONSIBILITIES OF DESIGN-BUILDER 

7.1 Design-Builder to Perform All Work Required by the Contract: The intent of this Contract is to 
require complete, correct and timely execution of the Design Services and the Construction Work. 
Any and aU Design Services that may be required, reasonably implied, or reasonably inferred by 
the Contract, or any part of it, as necessary to produce the intended result shall be provided by 
DeSign-BUilder for the Design Services Fee as provided in Article IX of this Contract. In addition, 
any and all Construction Work that may be required, reasonably implied, or reasonably inferred 
by the Contract, or any part of it, as necessary to produ~ the intended result shall be provided by 
Design-Builder for the Guaranteed Maximum Price as provided in Article IX of this Contract. 

7.2 Strict Compliance with the Contract Documents: All Construction Work performed by Design
Builder shall be in strict compliance with this Contract. ·Substantial Compliance" is not strict 
compliance. Any Construction Work not in strict compliance with the Contract is defective. 

7.3 Design-Bullder"s Schedule of Construction: Per Article 1.2.4 of the General Conditions, 
Design-Builder, within ten (10) days after the commencement Date, shall submit to the ODR 
Design-Builder's Preliminary Work Progress Schedule, Preliminary Schedule of Shop Drawing 
and Sample Submittals and Preliminary Schedule of Values for all of the Work whiCh shall 
constitute the Design-Builder's schedule for completing the.-Construction Work by the Scheduled 
Completion Date. The Schedule of Construction shall reflect the performance of all Construction 
Work on weekdays and non-holidays. The Schedule of Construction shall be a detailed critical 
path management eCPM"} schedule in a form acceptable to Owner. Per Article 3.10 of the 
General Conditions, the Work Progress Schedule and successive updates shall be revised at 
least monthly and shall be revised to reflect conditions encountered from time to time and shall be 
related to the entire Project. Each such revision shall be furnished to Owner. Strict compliance 
with the reqUirements of this Paragraph shall be a condition precedent for payment to Design
Builder, and failure to strictly comply with said requirements shall constitute a material breach of 
the Contract. No claim for an increase in the Guaranteed Maximum Price ("GMpn) shall be 
allowed as a result of Design-Builder basing the GMP upon an early completion schedule, or as a 
result of delays and costs attributable to completion later than the planned early completion date. 

7.4 Review and Approval of Submittals: Design-Builder shall review, study, and approve, or take 
other neces$ary action upon all Shop Drawings, Product Data, SampleS, and other Submittals to 
ensure that the Project will be constructed in a timely fashion in strict compliance with the 
Contract. No deviation from, substitution for, or other modification from the Contract Documents 
shall be allowed by Design-Builder in a shop drawing or submittal without written approval, in the 
form of a Change Order, from Owner. Design-Builder shall engage in prompt and adequate 
review of Shop Drawing and other Submittals to maintain the Construction Schedule; Design
Builder also warrants it will use its best independent professional judgment in its review to 
determine compliance with the Contract Documents. 

7.5 Owner's Option to Review Submittals: Owner shall also, in its discretion, have the right to 
review and approve Submittals, and if Owner so elects, Design-Builder shall not perform any 
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portion of the Construction Work as to which Owner has required submittal and review until such 
Submittal has been approved by the Director. Approval by the Director, however, shall not be 
evidence that Construction Work installed pursuant to the Director's approval conforms to the 
requirements of the Contract nor shall such approvals relieve Design-Builder of any of its 
responsibilities or warranties under the Contract. If Owner elects to review Submittals, Design
Builder shall maintain a Submittal log which shall include, at a minimum, the date of each 
Submittal, the date of any resubmittal, the date of any approval or rejection, and the reason for 
any approval or rejection. Design-Builder shall have the duty to carefully review, inspe~t and 
examine any and all Submittals before submission of same to Owner. Shop Drawings and other 
Submittals from Design-Builder do not constitute a part of this Contract. 

7.6 Procurement of Operations and Maintenance Documentation: Design-Builder shall prepare 
or procure and shall transmit to the Director all documentation required by this Contract regarding 
the operation and recommended maintenance programs relating to the various elements of the 
Construction Work. 

7.7 As-Built Drawings: Design-BUilder shall use REVIT Modeling Software in the latest revision to 
prepare and provide to the Director the final as-build deliverable which shall be complete and, 
except as specificaHy noted, shall reflect performance of the Construction Work in strict 
compliance with the requirements of this Contract. The model shall follow the AlA E202 Protocol, 
level 500 as a min'itnum and Design-Builder shall attach all close-out documents electronically to 
the model for delivery to the owner on a flash drive or DVD. 

7.8 Compliance with Labor Laws: Per this Paragraph 8.8 and Article 3.4 of the General Conditions, 
Design-Builder shall assume all labor responsibility for all personnel assigned to or contracted for 
the performance of the Construction Work and agrees to strictly comply with all its obligations as 
employer with respect to said personnel under all applicable labor laws. 

7.9 Testing, Inspections, and Approv~ls: Owner shall be responsible for procuring the services of 
special inspections and material testing as required by IBC 2009 Chapter 17, including but not 
limited to construction materials testing. Any licenses, certifications, or performance testing as 
required shall be the responsibility of the Design-Builder. 

7.10 Owner's Regulations and Applicable Laws: Design-Builder shall, during the course of the 
Construction Work, comply with any regulations or guidelines contained in the Contract or as 
mutually agreed to in wrHing to by the Parties. Design-Builder warrants that it will comply with aU 
public laws, ordinances, rules and regulations applicable to the services to be performed under 
the Contract, including without limitation, those relating to the terms and conditions of the 
employment of any person by Design-Builder in connection with the Construction Work to be 
performed under the Contract. ' 

7.11 Compliance with Construction Regulations: DeSign-Builder shall perform the Construction 
Work in accordance with all construction codes, laws, ordinances or regulations applicable to the 
deSign and execution of the Construction Work.. Any fine or penalty which may be imposed as 
consequence of any violation of this provision shall be paid by Design-Builder, and Design
Builder shall fully indemnify and hold OWner harmless from all loss, damage, and expense, 
including attorney's fees, resulting from any such violation or alleged violation of codes, laws, 
ordinances, or regulations. . 

7,12 Conditions to Site Access: While on Owner's property, all Design-Builders employees and 
Subcontractors shall confine themselves to areas deSignated by the Director and will be subject 
to Owner's badge and pass reqUirements, if any, in effect at the site of the Construction Work. 

7.13 Repair of Collateral Damage: Unless otherwise instructed by Owner. Design-Builder shall repair 
and return to original condition all buildings, streets, curbs, sidewalks, utilities or other facilities 
and pre-existing site features affected by Design-Builder's perfonnance of the Construction Work. 
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ARTICLE VIII 
CONTRACT PRICE 

8.1 Contract Price: The Contract Price is the not to exceed amount of FORTY-SEVEN MILLION 
ONE HUNDRED SEVENTY-FIVE THOUSAND AND NO/i00 DOLLARS ($47,175,000.00). and 
will consist of the Design Services Fee, and Guaranteed Maximum Price for Construction 
work as set out herein. The quantities of the various elements of the Work to be done and 
material to be furnished are determined by the Design-Builder. It is expressly understood and 
agreed by Owner and Design-Builder that the Contract Sum, including authorized adjustments, is 
the total amount payable by the Owner to the Design-Builder and shall cover the cost for all Work 
required to complete the Project in accordance with the Contract Documents, regardless of what 
the final measurement of quantities is measured to be. 

8.2 Desi.gn Services Fee: Owner shall pay, and Design-Builder shall accept, as full and complete 
payment for the Oesign Services, an amount not to exceed TWO MILLION FOUR HUNDRED 
FIFTY THOUSAND AND NOli 00 DOLLARS ($2,450,000.00), payable on the basis of monthly / 
billings as Design Services are completed and accepted by the Director. 

8.3 The GMP is intended to address all items for the performance of all Construction Work required 
by the Contract, and the performance of all other reqUirements of this Contract, to include 
assumptions, costs, contingenCies, . sphedules and other matters necessary and relevant for 
proper execution and completion of the Work for the GMP. The Design-Builder shall provide a 
fully functional and operational facility ~s intended in the GMP. 

8.4 The GMP shall adopt and incorporate all of the terms and conditions of this Agreement and all 
other documents that comprise the Contract between the Owner and the Design-Builder. Any 
exceptions to or modifications of such terms and conditions proposed by the Design-Build 
Contractor in the GMP shall not be effective unless they are expressly stated and conspicuously 
identified in the GMP and are specifically accepted and approved by the Owner. 

8.4.1 The GMP shall consist of the Cost of the Construction Work as defined in the Contract, 
plus the Design-Builder's Management Fee, which is ONE MILLION SEVEN 
HUNDRED THOUSAND AND NO/100 DOLLARS ($1,700,000.00). Owner agrees to 
perform its responsibilities so as to assist Design-Builder to facilitate the completion of 
the Construction Work and ~epresents to DeSign-Builder that there will be sufficient funds 
available to pay Design-Builder up to the GMP of FORTY-FOUR MILLION SEVEN 
HUNDRED TWENTY-FIVE THOUSAND AND NO/100 DOLLARS ($44,725,000.00) as 
adjusted by any Change Order. The GMP, unless changed by Supplemental 
Agreement or Change Order, represents'the absolute Umit of obligation or liability 
that Owner may ever have insofar as the cost for fun and final completion of the 
Construction Work, and the total of ali payments to Design-Builder or its 
Subcontractors, are concerned. Should additional amounts be required to be 
expended, over and above the GMP, to achieve completion of the Construction Work, 
including Project construction, and payment to Design-Builder, in accordance with this 
Contract, liability for and payment of such additional amounts shall be the sole 
responsibility of Design-Builder and its Contract Surety herein, and Owner shall never be 
liable for same. Should the final Cost of the Construction Work and Design-Builder's 
-compensation total less than the GMP. or any approved revision thereof, the 
difference shall inure to the benefit of Owner and no claim for an or any portion of 
said difference' shall be valid against or payable by Owner. Owner's limitation of 
obligation or liability set out in this Paragraph shall be incontrovertible and 
unequivocal; any term or provision of this Contract, the Exhibits, attachments, or 
provisions incorporated by reference in or to this Contract, or of any Subcontract 
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executed in furtherance of the anticipated Construction Work: under the Contract 
shall not be construed or deemed to alter or waive this absolute condition. 
Likewise, Design-Builders absolute responsibility for the completion of the Project in 
accordance with the Contract Documents, induding the· Plans and Specifications, and 
within the agreed cost constraints, as well as Design-Builder's agreement to bear all 
costs in excess of the GMP without recourse to Owner, if such excess costs are 
necessary for the completion of the Construction--Work, shall be incontrovertible and 
undisputable, and shall take precedence over all other terms and provisions of this 
Contract and the Exhibits hereto, no part of which shall be deemed to alter, diminish or 
waive such obligations_ . 

8.5 RESERVED 

8.6 Management of Construction Work: In addition to the Construction Work Design-Builder will 
perform, it will also provide all the usual and necessary traditional construction management 
services incident to construction projects of the nature and scope of this Project, for which the 
Management Fee described in Paragraph 9.1 is paid. The services requiroo are not intended in 
any manner to diminish the overall responsibility of Design-Builder for the full and final completion 
of the Construction Work within the time and cost constraints specified in this Contract. 

8.7 Cost of Construction Work:: Owner agrees to pay Design-Builder for the Cost of the 
Construction Work as defined herein, subject to submission by Design-Builder of all backup 
substantiation as may be reasonably required by the Director. Such payment shall be in addition 
to the Design-Builder's Management Fee specified above. However, in no event shall the sum of 
payments for the Cost of the Construction Work, DeSign-Builders Management Fee and any 
other Design-Builder compensation exceed the Guaranteed Maximum Price, as adjusted by 
Change Order. The following items are considered .to be part of the Cost of the Construction 
Work: 

8.7.1 Wages paid for labor in the direct employ of the Design-Builder in the performance of the 
Work under any applicable collective bargaining agreement, or under a salary or wage 
schedule agreed upon by the Owner and Design-Builder, and in,eluding reasonable and 
customary benefits, if any, as may be payable with respect thereto. Such costs shalt be at 
rates not higher than the standard pay in the locality of the Construction Work except with 
prior consent of the Owner, and shall indude the items set forth below in this Article. The 
reasonable cost of drug testing for all of Design-Builder's employees utilized on or hired 
for the Project, whether management or labor, shall also be a Cost of the Construction 
Work. 

8,7.2 Salaries of Design-Builder's employees at or below the Jevel of Project Design-Builder, 
when engaged on the Construction Work and stationed at the Field Office, in whatever 
capacity employed. Employees engaged, at shops or on the road, in expediting the 
production or transportation of materials or equipment, shall be considered as stationed 
at the field office and their salaries paid for that portion of their time spent on this 
Construction Work. 

8.7.3 Cost of reasonable and customary penSion contributions, hospitalization insurance, 
medical insurance, assessments or taxes for such items as unemployment compensation 
and social security, insofar as such cost is reasonably based on wages, salaries, or other 
remuneration paid to employees of the Design-Builder and included in the Cost of the 
Construction Work under Subparagraphs 9.3.1, 9.3.2, 9.3.24, and 9.3.25 herein. 

8.7.4 With prior Owner approval, the proportion of reasonable travel and hotel expenses 
incurred outside of the City of San Antonio metropolitan area by the Design-Bunders 
officers or employees in discharge of duties directly connected with the Construction 
Work. 
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8.7.5 Cost of all materials, supplies and equipment incorporated in the Construction Work, 
including costs of transportation thereof. 

8.7.6 Payments made by the Design-Builder to Subcontractors for Construction Work 
performed pursuant to Subcontract, entered into in the performance of this Contract. 

8.7.7 Cost. induding transportation and maintenance, of all materials, supplies, equipment, 
temporary facilities and hand tools not owned by the workmen, which are employed or 
consumed in the performance of the Construction Work, and cost less salvage value of 
such items used but not consumed which remain the property of the Design-Builder. 

8.7.8 In connection with the Construction Work and management services and with prior 
Owner approval, rental charges of all necessary machinery and equipment, exdusive of . 
hand tools, used at the site of the Construction Work, whether rented from the Design
Builder or others, induding installation, repairs and replacements, dismantling. removal, 
costs of lubrication, transportation and delivery costs thereof, at rental charges consistent 
with those shown in the then current Associated Equipment Distributors (AED) Manual. 
Provided further, that with respect to equipment and machinery rented from the Design
Builder, the rental rate shall not exceed 75% of the current AED Manual rental charges, 
and shall in no event cumulatively exceed the value of such equipment or machinery at 
the_.commencement of the rental period. Should rental charges reach such value for 
equipment and machinery rented from the Design-Builder. same shall thereafter belong 
to Owner, to be disposed of in accordance with Paragraph 11.5 below. Design-Builder 
shall furnish the Dirj9ctor with a list, to be updated monthly, of all equipment furnished for 
the Project for which Owner reimburses Design-Builder as a part of the Cost of the 
Construction Work. Equipment and machinery rented which bs<::omes property of Owner 
pursuant to this paragraph shall be delivered to Owner upon final completion and 
acceptance by Owner of all Constructio~ Work under the Project. . 

8.7.9 Cost of the premiums for all bonds and insurance coverage required by this Contract, or 
deemed necessary by the Design-Builder, in the normal pursuit of the Construction Work. 
Prem iums for com pany-wide coverage will be pro-rated on the basis of value of 
Construction Work completed during th~ premium period. The ~st of (or payment of) all 
deductible amounts, not otherwise recoverable from third parties or not the result of a 
claim Pased upon Design-Builder's negligence, under any insurance furnished by Owner, 
or under insurance policies required by this Contract or deemed necessary by the 
Design-Builder in the normal pursuit of the Construction Work. 

8.7.10 Taxes, if any, related to the Work. However, as Owner qualifies for exemption under 
Section 151.309 of the Texas Limited Sales, Excise and Use Tax Act, Design-Builder 
shall alert all Subcontractors to prevent erroneous payment of taxes covered by this 
exemption. Owner will provide exemption certificates as needed to confirm this 
exemption. 

8.7 .11 Permit fees, licenses, tests, royalties; depOSits lost for causes other than the Design
Builder's negligence. 

8.7.12 Minor expenses such as telegrams, long-distance telephone calls, telephone service at 
the site, expressage, and similar petty cash items in connection with Iilnd for the benefit of 
the Construction Work. 

8. 7.13 Cost of removal of debris. Removal of debris left by other contractors hired by the Owner 
is not a part of this Contract. 

8.7.14 Cost incurred due to an emergency affecting the safety of persons and property. 
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8.7.15 Other costs incurred in the performance of the Construction Work, if and to the extent 
approved in advance in writing by Owner. 

8.7.16 The reasonable, actual direct cost of data processing services as required for the Project. 
Such costs shall be specifically documented as having been done for the Project. 

8.7.17 Legal costs growing out of prosecution of the Construction Work for the Owner will only 
be reimbursable if such were incurred for the direct benefit of the Owner and with prior 
written approval of Owner. 

"8.7.18 Cost or rental of temporary portable buildings and toilets as required; cost of utilities, ice, 
water, containers, cups, fire extinguishers, first-aid supplies, safety equipment, off-site 
storage space or facilities, progress photographs, or video tape records. 

8.7.19 All reasonable costs and expenditures necessary for the operation of the field office, such 
as stationery, supplies, blueprinting, fumiture, fIXtures, office equipment, etc. 

8.7.20 Costs incurred by the Design-Builder in preparing and maintaining progress schedules, 
budgets, and reports required hereby. 

8.7.21 The reasonable, actual direct cost of computer services. including jobsite and main office 
terminal, for purposes of field payroll preparation and control. Such costs shall be 
specifically documented as having been done for the Project. 

8.7.22 Design-Builder shall be responsible for enforcing warranties and for obtaining correction 
and/or replacement of all defective Construction Work not constructed or installed in 
accordance with the Contract Documents. All such corrective or remedial Construction 
Work required by the Contract Documents shali be performed by the responsible 
Subcontractors under the terms of their Subcontracts, without additional cost to the 
Owner. Costs incurred by Design-Builder to correct or remedy Construction Work 
performed by Design-Builder's own forces, or where the responsible Subcontractor fails 
to perform, shall NOT be a Cost of the Construction Work, and shall be Design-Builder'~ 
sole responsibility, at no additional cost to Owner; provided, however, Design-Builder 
shall be entitled to the proceeds of any Subcontractor maintenance bond, where such 
Subcontractor has defaulted in this regard. 

8.7.23 salaries of DeSign-BUilder's Project Design-Builder and Contract Design-Builder, Safety 
Engineer, MIWBE Coordinator, and Procurement Specialist (for coordinating, costing, 
scoping and purchasing of major Work items), earned after the date of ?lPproval and 
funding of the GMP, whether stationed at the Field Office or at the Main Office of the 
Design-Builder, for that portion of their time "spent on this Construction Work. 

8.7.24 Where not otherwise included in the Cost of the Construction Work under Subparagraphs 
9.5.16, 9.5.20 and 9.5.22, cost of central accounting services in connection with the 
Construction Work, such as payment of invoices, maintaining material cost records, 
computer services, preparation of W-2 Reports, payroll tax reporting and preparation of 
other reports. 

8.8 ReConstruction Due to Casualty Loss: If, after a substantial loss from fire, flood, or similar 
cause not due to the default or neglect of the Design-Builder, the Design-Builder is put in charge 
of reconstruction, the Design-Builder shall be paid a management fee for its services 
proportionate to the Management Fee specified in this Contract. Any reconstruction work shall be 
considered part of the Scope of the Work, except that the Design-BuUder's Management Fee 
under the GMP shall be adjusted accordingly, unless otherwise reimbursed by the proceeds of 
insurance, or through utilization of the Change Order procedure set out in this Contract. 
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8.9 Discounts, Refunds, Sales of Surplus Materials: All discounts, if realized. for. prompt payment 
shall belong to Owner and shall be accounted for in the applicable GMP line item. All trade 
discounts, rebates, and refunds, and all returns from sale of surplus materials and equipment, 
shall likewise belong to Owner, and Design-Builder and Owner shall make provisions so that they 
can be secured, the amounts thereof to be accounted for in the applicable line item. 

8.10 Costs Not Included as Part of the Construction Work and Services: The following items of 
cost and expense are not included as part of the Cost of the Construction Work to be paid by 
Owner to Design-Builder: 

8.10.1 Except as specifically provided above, salaries, wages, and other compensation of 
Design-Builder personnel stationed at Design-Builder's principal office or offices . 

. , 
8.10.2 Design-Builder's home office overhead, including, but not limited to, any and all expenses 

associated with Design-Builder's prinCipal office and offices other than at the Project site. 

8.10.3 Deslgn-Builder's capital costs and expenses, including interest ort capital utilized in the 
performance of this Contract. 

8.10.4 Rental cost for machinery or equipment except as expressly provided above. 

8.10.5 Cost and expense incurred by Design-Builder, its Subcontractors, consultants, or 
suppliers, or anyone directly or indirectly employed by any of them, when such costs or 
expenses are the result of their negligence or failure to perform any required contractual 
duty. 

8.10.6 Any and all cost or expense not specifically allowed pursuant to Paragraph 9.3 above. 

8.11 Any and all cash discounts, rebates, or refunds relating to payments made by Design~Builder 
shall accrue to Owner and shall be credited or paid to Owner at its election. 

8.12 Owner may, at its option, offset any amounts due and payable under this Contract against any 
debt (including taxes) lawfully due to Owner from Design-Builder, regardless of whether the 
amount due arises pursuant to the terms of this Contract or otherwise and regardless of whether 
or not the debt due to Owner has been reduced to judgment by a court. 

ARTICLE IX 
PAYMENT OF THE CONTRACT PRICE 

9.1 Payment Procedure: Owner shall pay the Contract Price to Design-Builder in accordance with 
the procedures set forth in this Article 10 and, for purposes of the Construction Work, the 
applicable provisions of Article 9 of the General Conditions to the extent they do not conflict with 
this Article. . 

9.2 Internet-based Project Management Systems: Owner will administer its design and 
construction management through an Internet-Based Management System. In such 
case, the Design-Builder shall c.onduct communication through this media and perform 
all Project related functions utilizing this database system. This includes 
correspondence, submittals, requests for information, vouchers, or payment requests 
and processing, amendment, change orders and other administrative activities. The 
Owner shall administer the software, shall provide training to Project Team Members, 
and shall make the software accessible via the Inter net to all Project Team Members. 

9.3 Program Management Portal: All draws shall be submitted through the CITY's 
Program Management Portal. Prior to submittal of the first draw, Design-Builder will 
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submit a schedule of values for payment to be approved by the CITY, which approval 
shall not be unreasonably withheld, conditioned or delayed. Any changes to the 
schedule of values once approved wilf be processed and approved as task orders 
through the portal. 

9.4 Request for Payment for Design Services: As the Design Services progress, Design-Builder 
shall submit monthly statements for Design Services rendered, based upon a: percentage of 
completion of the Design Services. If special services or reimbursable expenses are included as 
part of the Design Services Fee, such services shall be paid on the basis of the hourly rates or 

. actual cost, as applicable, for those items as needed or required by Owner. Owner shall make 
monthly payments for Design Services in the amount shown by the Design-Builder's approved 
monthly statements and other required documentation submitted within thirty (30) days after 
~ipt by Owner of a properly prepared and certified request for payment for Design Services. 
Nothing contained in this Subparagraph shall require Owner to pay for any Design Services which 
are unsatisfactory as determined by the Director, or which are not submitted in compliance with 
the terms of this Contract, and payment may be withheld until the Design Services at issue are 
corrected or compliance is achieved. Progress payments for DeSign Services under this Contract 
shall be up to but shall not exceed 95% of the total Design Services Fee; upon final completion 
and acceptance of the Construction Work, the balance of the Design ServiceS Fee will be paid 
along with any final payment for the Construction Work. 

9.5 Request for Payment for Construction Work: Payments for Construction Work shall be made 
in accordance with Article 9 of the General Conditions. 

9.6 Payment of the Management Fee: In additipn to the payment of the Cost of the Construction 
Wqrk and related services as set forth above, Owner will pay Design-Builder its Management Fee 
monthly during performance of Construction Work, based upon the percentage of Construction 
Work completed in accordance with the Contract. From each scheduled Management Fee 
payment, Owner shall. further Withhold retainage in the amount of five percent (5%). 

9.7 Right to Audit: Owner shall be entitled to rely upon the accuracy and completeness of the 
information furnished by Design-Builder in connection with any request for payment under this 
Contract. Owner reserves the right to audit. at Owner's election, all of Design-Builder's records 
and billings relating to the performance of Design Services or Construction Work under this 
Contract. Design-Builder agrees to retain its Project records for a minimum of four (4) years 
following completion of all Services under this Contract. Owner agrees that it will exercise the 
right to audit only at reasonable hours. City may review any and aU of the services performed by 
Contractor under this Contract. City is granted the right to audit,· at City's el~ion, all of 
Contractor's records and billings relating to the performance of this Contract. Contractor agrees to 
retain such records for a minimum of four (4) years following completion of this Contract. Any 
payment. settlement, satisfaction, or release made or provided during the course of performance 
of this Contract shall be subject to City's rights as may be disclosed by an audit under this 
subsection. In the event Owner d~termines that Design-Builder has been paid any sums not due 
Design-Builder, same shall be reimbursed by Design-Builder to Owner within forty-eight (48) 
hours of demand by Owner. 

9.8 Condition Precedent to Final Payment: Notwithstanding any other provision in the Contract 
Documents, final payment shall not be made to Design-Builder until DeSign-Builder has fully 
performed all of its obligations under the Contract and the DeSign Services and the Construction 
Work are fully complete. 

9.9 Owner's Review of Pay Requests: Owner shall have the right to review all pay requests for the 
Design Services and the Construction Work to determine whether the quantity and quality of the 
Design Services and the Construction Work is as represented in the pay request and as required 
by the Contract. 
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9.10 Conditions Precedent to Payment: In addition to all other conditions precedent contained in 
this Contract and in the General Conditions, including but not limited to the provisions of 
Subparagraphs 10.9 and 13.5, it ~hall be a condition precedent to payment of any pay request 
under this Contract that Design-Builder has submitted properly updated or revised schedules for 
the performance of its Design Services and Construction Work as required by this Contract. 

9.11 Passage of Title to Construction Work: Notwithstanding progress payments made by Owner 
under this Contract, title to Construction Work under this Contract does not pass to Owner until 
final completion of the Project, at which point title to all Construction Work is deemed to pass 
immediately to Owner. The risk of loss regarding completed Construction Work that is paid for by 
Owner prior to final completion remains with Design-Builder. 

9.12 Design-Builder's Use of Progress Payments: Upon receipt of any payment from Owner, 
Design-Builder shall promptly pay all Subcontractors, materialmen, laborers, and Suppliers such 
amounts as they are entitfed for the Construction Work covered by such payment. Design-Builder 
shall also comply with the requirements of the General Conditions relating to payments to 
subcontractors. 

9.13 Use of Joint Checks: If OWner becomes informed that Design-Builder has not paid a 
Subcontractor, materialman, laborer, or supplier as provided herein, Owner shall have the right, 
but not the duty, to issue checks and payment then or thereafter otherwise due to Design-Builder 
naming DeSign-Builder and any such Subcontractor, materialman, laborer, or supplier as joint 
payees. Such joint check procedure, if employed by Owner, shall create no rights in favor of any 
person or entity beyond the right of the .named payees to payment of the check and shall not be 
deemed to commit Owner to repeat the procedure in the future nor to create any contractual or 
other relationship of any kind between Owner and such person or entity: 

9.14 Payment Not a Waiver or Acceptance: No payment to Design-Builder, nor any use or 
occupancy of the Project by Owner, shall be interpreted or construed to constitute acceptance of 
any Construction Work not in strict compliance with the Contract, and Design-Builder expressly 
accepts the risk that defective Construction Work may not be detected (1) during any inspection 
by Owner, (2) prior to making of any payment to Design-Builder, or (3) before Owner's occupancy 
of the Project. 

9.15 Withholding of Payment: Owner shall have the right to refuse to make payment for Construction 
Work and, if necessary, may demand the return of a portion or the entire amount previously paid 
to DeSign-Builder in an amount then believed by Owner to be adequate to cover the penalties, 
damages, and p~tentiallosses resulting or likely to result from: 

9.15.1 the quality of a portion, or all, of Design-Builder's Construction Work. not being in 
accordance with the reqUirements of this Contract; . 

9.15.2 the quantity of Design-Builder's Construction Work not being as represented in Design
Builder'S pay request, or otherwise; 

9.15.3 Design-Builder's rate of progress being such that, in Owner's OpIniOn, Substantial 
Completion, Final Completion, or both, may be inexcusably delayed; 

9.15.4 Design-Builder's failure to use Contract funds, previously paid Design-Builder by Owner, 
to pay Design-Builder's Project-related obligations including, but not limited to, 
Subcontractors, laborers and material and equipment suppliers; 

9.15.5 evidence that the balance of the Construction Work cannot be completed in 
accordancewith the Contract for the unpaid balance of the Contract Price; 
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9.15.6 claims made, or likely to be made, against Owner or its property; 

9.15.7 loss or damage caused by Design-Builder; 

9.15.8 Design-Builder'sfailure or refusal to perform any of its obligations to Owner; or 

9.15.9 any other basis for withholding of payment specified in the General Conditions. 

In the event that Owner makes written demand upon Design-Builder for amounts previously paid 
by' Owner as contemplated in this Paragraph 1 j (N), DeSign-Builder shall promptly comply with 
such demand. 

9.16 Limitation on Duty to Pay: In addition to the grounds for withholding payment as set forth in 
Paragraph 10.16 hereinabove, Owner and Design-Builder further agree as follows: 

9.16.1 Prior to Owner's approval of the Guaranteed Maximum Price and execution of a 
supplemental agreement, Design-Builder shall submit to Owner a Schedule of Values 
allocating the Guaranteed Maximum Price to the various portions of the Construction 
Work. Such Schedule of Values shall be prepared in such form, with such detail, and 
supported by such data as Owner may require to substantiate its accuracy. Design
Builder shall not imbalance its Schedule of Values nor artifiCially inflate any element 
thereof. The violation of this provision by Design-Builder shall constitute a material 
breach of this Contract. The Schedule of Values shall only be utilized as a basis for 
~valuating Design-Builder's request(s) for payment and shall only constitute such ·basis 
after it has been acknowledged in writing by Owner. 

9.16.2 Each request for payment for Construction Work shall include a certification by Design
Builder of the percentage of completion, as of the date of such request for payment, of 
those portions of the Construction Work as identified in the Schedule of Values. Design
Builder shall furnish to Owner such documentation or other supporting data as Owner 
may request in order to verify the percentage of completion certified by Design-Builder. 

9.16.3 Owner shall have no obligation to make payment to Design-Bu!lder for any Design 
Services or Construction Work where the amount for which such payment is requested is 
in excess of the amount allocated in the Schedule of Values for Construction Work based 
upon the percentage of completion as of the date of the request for payment. 

9.17 Unexcused Failure to Pay: If Owner, without cause or basis, falls to pay Design-Builder any 
amounts due and payable under this Contract to Design-Builder within thirty (30) days after the 
date established in this Contract for payment of such amounts, then the payment shall bear 
interest in accordance with the Texas Prompt Payment Act, as amended. Provided, however, that 
Owner shall not be liable for interest due on any late or delayed progress payment or final 
payment caused by any good faith claim or dispute, any discrepancy in quantities, any failure to 
provide supporting documentation or other information required with the request for payment or 
as a precondition to payment under the Contract Documents, or due to any payment Owner has a 
right to withhold or not certify under the Contract Documents. . 
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ARTICLE X 
OWNER'S DUTIES, OBLIGATIONS AND RESPONSIBILITIES 

10.1 In addition to payment, Owner shall undertake to perform the following: 

10.1 .1 Provide Project Information: Owner shall provide Design-Builder with information 
regarding Owner's requirements for the Project including any desired or required design 
or construction schedule. 

10.1.2 Review of Documents: Owner shall-review any documents submitted by Design-Builder 
requiring Owner's decision, and shall render any required decisions pertaining thereto. 

10.1.3 Provide Notice of Defects: In the event Owner knows of any material fault or defect in 
the Construction Work, nonconformance with the Contract, or of any errors, omissions or 
inconsistencies in the Construction Documents, then Owner shall give prompt notice 
thereof in writing to Design-Builder. 

10.1.4 Access to the Site and the Construction Work: Owner shall provide Design-Builder 
access to the site and to the Construction Work, and shall provide Design-Builder with· 
such information. existing and reasonably available. necessary to DeSign-Builder's 
performance of the Contract as Design-Builder may request. 

10.1.5 Cooperation to Secure Permits, Licenses. Approvals and Authorizations; Owner 
shall cooperate with Design-Builder in securing any necessary licenses, permits, 
approvals or other necessary authorizations for the design. construction and certification 
of the Project. 

10.1.6 Timely Performance: Owner shall perform the duties set forth in this Article 14 in a 
reasonably expeditious fashion so as to permit the orderly and timely progress of Design
~uilder's DeSign Services and of the Construction Work. 

10.1.7 Owner's Reviews, Inspections, Approvals, and Payments Not a Waiver: Owner's 
review, inspection. or approval of any Construction Work, Design Documents, Submittals, 
or pay requests by Design-Builder shall be solely for the purpose of determining whether 
such Construction Work and such documents are generally consistent with Owner's 
construction program and requirements. No review, inspection, or approval by Owner of 
the Construction Work or documents shall relieve Design-Builder of its responsibility for 
the performance of its obligations under the Contract or the accuracy, adequacy, fitness, 
suitability, or coordination of its Design Services or the Construction Work. Approval by 
any governmental or other regUlatory agency or other governing body of any 
Construction Work, Design Documents, or Contract Documents shaH not relieve Design
Builder of responsibility for the strict performance of its obligations under the Contract. 
Payment by Owner pursuant to the Contract shall not constitute a waiver of any of 
OWner's rights under the Contract or at law, and Design-Builder expressly accepts the 
risk that defects in its performance. if any, may not be discovered until after payment, 
including final payment, is made by Owner. 

10.1.8 Delay Or Forbearance Not Waiver: Owner's agreement not to exercise, or its delay or 
failure to exercise, any right under the Contract or to require strict compliance with any 
obligation of Design-Builder under the Contract shall not be a waiver of the right to 
exercise such right or to insist on such compliance at any other time or on any other 
occasion. 

10.1.9 Documents Requested By DesignIBuilder: Owner shall furnish to Design-Builder, prior 
to the execution of this Contract, any and all written and tangible material knowingly in its 
possession concerning conditions below ground at the site of the Project. Such written 
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and ~angible material is furnished to Design-Builder only in order to make complete 
disclosure of such material and for no other purpose. By furnishing such material, Owner 
does not represent, warrant, or guarantee its accuracy or completeness either in whole or 
in part. Owner expressly does not warrant any geotechnical or site information 
provided by it for use in connection with preparation of the Construction 
Documents; Design-Builder, however, may reasonably rely on geotechnical information 
provided by Owner to the extent the information has been prepared by Owner or an 
independent consultant hired by Owner to prepare the information specifically for this 
Project, without absolving Design-Builder from its responsibility to independently review 
information for deficiencies, flaws, errors, and omissions that a reasonable, prudent 
professional architect or engineer should or would detect "and inquire about: If Design
Builder requests it in writing, Owner shall also furnish surveys, legal limitations, utility 
locations (if known), and a legal description of the Project site. 

10.1.10 Approvals and Easements: Owner shall obtain all easements required for construction, 
and shall pay for necessary assessments and charges required for use and occupancy of 
the Construction site. Design-Builder shall render such assistance as Owner may request 
in obtaining such easements, certificates of occupancy, and the like. 

10.1.11 Right to Stop Construction Work: In the event Design-Builder fails or refuses to 
perform the Construction Work in strict accordance with the Contract, or is otherwise in 
breach of this Contract in any way, Owner may, at its option, instruct Design-Builder to 
stop the Work in accordance with paragraph 2.2.6 of the General Conditions and/or carry 
out the Work in accordance with paragraph 2.2.7 of the General Conditions. 

ARTICLE XI 
PROJECT DOCUMENTATION 

11.1 Maintenance of ProjectMRelated Records: Design-BUilder shall maintain and protect all records 
relating in any manner whatsoever to the Project (the "Project Records") for no less than four (4) 
years after Final Completion of the Project, and for any longer period of time as may be required 
by law or good management practice. 

11.2 Availability of Project-Related Records to Owner: All Project Records which are in the 
possession of Design-Builder or Design-Builders Subcontractors shall be made available to 
Owner for inspection and copying upon Owner's request at any time. Additionally. such records 
shal.1 be made available upon request by Owner to any state, federal or other regulatory 
authorities, and any such authority may review, inspect and copy such records. The Project 
Records include, without limitation, all drawings, plans, specifications, Submittals, 
correspondence, logs, minutes, memoranda, photographs, tape or videotape recordings, or other 
writings or things which document the Project, its design, or its construction. Said records include 
those documents reflecting the cost of design and construction to Design-Builder. 

11.2.1 Design-Builder must notify Owner immediately if Design-Builder receives a request for 
documements from a third party. Owner must be given the opportunity to assert any 
proprietary interest it may have. 

11.2.2 Design-Builder must impose on it Subcontractors or Subconsultants, if any, all record 
retention obligations of this Contract. ' 

ARTICLE XII 
OWNERSHIP OF PROJECT DOCUMENTS AND COPYRIGHTS 

12.1 All work products {electronically or manually generated} including but not limited to cost 
estimates, studies, design analyses, original mylar drawings, Computer Aided Drafting and 
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Design (CADD) file di~kettes, and other related documents which are prepared specifically in the 
performance of this Contract (collectively referred to as Project Documents) are to be and remain 
the property of the Owner and are to be delivered to the Director before the final payment is made 
to the Design-Builder. Nonethelest?, in the event these Projects Documents are altered, modified 
or adapted with or without the written consent of the Design-Builder, which consent the Design
Builder will not unreasonably withhold. 

12.2 When applicable and required by state law, all completed documents submitted by the Design
Builder and its Subconsultants for final approval or issuance of a permit shall bear the seal with 
signature and the date adjacent thereto of a Texas registered professional for all plans. works, 
and Deliverables prepared by them for this Contract. 

12.3 All previously owned documents, including the original drawings, estimates, 
specifications, and all other documents and data, will remain the property of the Design
Builder as instruments of service. However, the Design-Builder understands and agrees 
that the OWNER shall have free access to all such information with the right to make and 
retain copies of previously owned drawings, estimates, specifications and all other 
documents and data. Any reuse without specific written verification or adaptation by 
Design-Builder will be at OWNER's sole risk and without liability or legal exposure to 
Design-Builder. 

12.4 The Design-Builder acknowledges and agrees that upon payment, the OWNER shall own 
exclusively any and all information in whatsoever form and character produced and/or 
maintained in accordance with, pursuant to, or as a result of this Contract and shall be 
used as the OWNER desire and documents, including the original drawings, estimates, 
specifications and aU other documents and data shall be delivered to the OWNER. at no 
additional cost to the OWNER upon request or termination or completion of this Contract 
without restriction on future use. However, any reuse by owner without specific written 
verification or adaptation by Design-Builder will be at OWNER's sofe risk and without 
liability or legal exposure to Design-Builder. 

12.5 The DesignMBuilder agrees ,and covenants to protect any and all proprietary rights of the 
OWNER in any materials provided to the Design-Builder. Such protection of proprietary 
rights by the Design-Builder shall include, but not be limited to, the inclusion in any copy 
intended for publication of copyright mark reserving aU rights to the OWNER. Additionally, 
any materials provided to the Design-Builder by the OWNER shall not be released to any 
third party without the written consent of the OWNER and shall be returned intact to the 
OWNER upon termination or completion of this Contract or if instructed to do so by the 
Director. 

12.6 THE DESIGN-BUILDER HEREBY ASSIGNS ALL STATUTORY' AND COMMON LAW 
COPYRIGHTS TO ANY COPYRIGHTABLE WORK THAT IN PART OR IN WHOLE WAS 
PRODUCED FROM THIS CONTRACT TO THE OWNER, INCLUDING ALL EQUITABLE 
RIGHTS. NO REPORTS, MAPS, DOCUMENTS OR OTHER COPYRIGHTABLE WORKS 
PROPUCED IN WHOLE OR IN PART BY THIS CONTRACT SHALL BE SUBJECT OF AN 
APPLICATION FOR COPYRIGHT BY THE DESIGN .. BUrLDER. ALL REPORTS, MAPS, 
PROJECT LOGOS, DRAWINGS OR OTHER COPYRIGHTABLE WORK PRODUCED UNDER 
THIS CONTRACT SHALL BECOME THE PROPERTY OF THE OWNER (EXCLUDING ANY 
PRlOR.OWNED INSTRUMENT OF SERVICES, UNLESS OTHERWISE SPECIFIED HEREIN). 
THE DESIGN-BUILDER SHALL, AT ITS EXPENSE, INDEMNIFY OWNER AND DEFEND ALL 
SUITS OR PROCEEDINGS INSTITUTED AGAINST THE OWNER AND PAY ANY AWARD OF 
DAMAGES OR LOSS RESULTING FROM AN INJUNCTION, AGAINST THE OWNER, 
INSOFAR AS THE SAME ARE BASED ON ANY CLAIM THAT MATERIALS OR WORK 
PROVIDED UNDER THIS CONTRACT CONSTITUTE AN INFRINGEMENT OF ANY PATENT, 
TRADE SECRET, TRADEMARK, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY 
RIGHTS. 
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12.7 The Design-Builder may make copies of any and all documents and items for its files. The 
Design-Builder shall have no liability for changes made to or use of the drawings, 
specifications and other documents made by engineers, or persons other than the Design 
Builder. Design-Builder shall appropriately mark all changes or modifications on all 
drawings, speCifications and other documents made by engineers or persons other than 

. the Design Builder, including electronic copies. 

12.8 Copies of documents that may be relied upon by the OWNER are limited to the printed 
copies (also known as hard copies) and PDF electronic versions that are sealed and 
signed by the Design-Builder. Files in editable electronic media format of text, data, 
graphiCS, or other types, (such as DGN) that are furnished by the Design-Builder to the 
OWNER are only for convenience of the OWNER. Any conclusion or information obtained 
or derived from such electronic files will be at the user's sole risk. However, any reuse 
without specific written verification or adaptation by Design-Builder will be at OWNER's 
sole risk and without liability or legal exposure to Design-Builder. 

12.9 Nothwithstanding anything to the 'contrary contained herein, all previously owned 
intellectual property of Design-Builder, including but not limited to any computer software 
(object code and sour.ce code), tools, systems, equipment or other information used by 
Design-Builder or its supp!!ers in the course of delivering the Services hereunder, and any 
know-how, methodologies, or process~ used by the Design-Builder to provide the 
services or protect deliverables to OWNER, including without limitation, all copyrights, 
trademarks, patents, trade secrets, and any other proprietary rights inherent therein and 
appurtenant thereto shall remain the sole and exclusive property of Design-Builder or its 
suppliers. 

ARTICLE XIII 
INSURANCE REQUIREMENTS 

13.1 Prior to the commencement of any work under this Project the Design-Builder shall purchase and 
maintain insurance as set forth in Artide 11 of the Owner's General Conditions, and any 
supplementary General Conditions or Special Conditions, if applicable. 

ARTICLE XIV 
SMALL BUSINESS ECONOMIC DEVELOPMENT ADVOCACY (SBEDA) PROGRAM 

14.1 DEFINITIONS 

14.1.1 SBEDA Program. The CITY has adopted a Small Business Economic Development 
Advocacy Ordinance (the "SBEDA Program"), which is posted on the City's Economic 
Development Department website and is also available in hard copy form upon request to 
the OWNER. In addition to the definitions provided in the SBEDA Program, the following 
definitions will appJy pursuant to SBEDA Program requirements and this Contract: 

14.1.2 SBEDA Enterprise ("SE") - A corporation, limited liability company, partnership, 
Individual, sole proprietorship, jOint stock company, joint venture, professional association 
or any other . legal entity operated for profit that is properly licensed, as applicable, and 
otherwise authorized to do business in the state of Texas and certified pursuant to 
SBEDA Program requirements. 

14.1.3 Commercially Useful Function -A function performed by an SE when it is responsible for 
supplying goods or for execution of a distinct element of the work of a contract and 
carrying out its responsibilities by actually performing, managing and supervising the 
work involved. To determine whether an SE is performing a CommerCially Useful 
Function, the amount of work subcontracted, industry practices and other relevant factors 
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shall be evaluated. Commercially Useful Function is measured for purposes of 
determining participation on a contract, not for determination of certffication eligibility. 

14.1.4 Conduit - An SE that knowingly agrees to pass the scope of work for which it is listed for 
participation, and is scheduled to perform or supply on the contract, to a non-SE firm. In 
this type of relationship, the SE has not performed a Commercially Useful Function and 
the arranged agreement between the two parties is not consistent with standard industry 
practice. This arrangement does not meet the Commercially Useful Function requirement 
and therefore the SE's participation does not count toward the SE utilization goal. 

14.1.5 SBEDA Plan - The Good Faith Effort Plan ("GFEP"), SBEDA Narrative, List of 
Subcontractors/Suppliers and executed Letters of Intent (aI/ as applicable) that are 
submitted with Desi9t:l-Builder's submittal for this project Contract, attached hereto and 
incorporated herein as part of "Exhibit Dn. 

14.2 For this Contract, the Parties agree that: 

14.2.1 The terms of the CITY's SBEDA Ordinance, as amended, together with all reqUirements 
and guidelines established under or pursuant to the Ordinance (collectively, the "SBEDA 
Program") are incorporated into this Contract by reference; and 

14.2.2 The failure of Design-Builder or any applicable SE to comply with any provision of the 
SBEDA Program shall constitute a material breach of the SBEDA Program and this 
Contract. 

14.2.3 Failure of Design~Builder or any applicable SE to provide any documentation or written 
submissions required by the CITY Managing Department or SBEDA Program Office 
pursuant to the SBEDA Program. within the time period set forth by the SBEDA Program 
Office, shall constitute a material breach of the SBEDA Program and this Contract. 

14.2.4 During the Term of this Contract, and any renewals thereof, any unjustified failure to 
utilize goOd faith efforts to meet, and maintain, the levels of SE participation identified in 
Design-Builder SBEDA Plan ("Exhibit Dn) shall constitute a material breach of the SBEDA 
Program and this Contract. 

14.2.5 Design-Builder shall pay all suppliers and subcontractors identified in its SBEDA Plan 
("Exhibit D") in a timely manner for satisfactory work. pursuant to arid as outlined in 
Section VII, Paragraph F(2)(e) of the SBEOA Ordinance, as amended. Documentatior,l of 
all billing and payment information applicable to SBEDA Plan suppliers and 
subcontractors shall be submitted by Design-Builder to the CITY Managing Department. 
Failure to pay Suppliers and subcontractors in a timely manner or submit the required 
billing and payment documentation shall constitute a material breach of this Contract. 

14.3 The Parties also agree that the following shall constitute a material breach of the SBEOA 
Program and this Contract: 

14.3.1 Failure of Design-Builder to utilize an SE that was originally listed at bid opening or 
proposal/SOQ submission to satisfy SBEDA Program goals in order to be awarded this 
Contract, or failing to allow such SE to perform a Commercially Useful Function; or 

14.3.2 Modffication or elimination by Design~Builder of all or a portion of the scope of work 
attributable to an SE upon which the Contract was awarded; or 

14.3.3 Termination by DeSign-Builder of an SE originally utilized as a Subcontractor, Joint 
Venturer, Supplier, Manufacturer or Broker in order to be awarded the Contract without 

Design Build Hensel Phelps Construction Co. 12-1$-10 
Page 22 of 36 



replacing such SE with another SE performing the same Commercially Useful Function 
and dollar amount, or without demonstrating each element of Modified Good Faith Efforts 
to do so; or 

14.3.4 Participation by Design-Builder in a Conduit relationship with an SE scheduled to perform 
work that is the subject of this Contract. 

14.4 Remedies for Violation of SBEDA . Program. The Parties further agree that in addition to any 
other remedies the Owner !1lay have at law or in equity, or under this Contract for material 
breach, including the specified remedies available under the SBEDA Program for Alternative 
Construction Delivery Method, the Owner shall be entitled, at its election, to exercise anyone or 
more of the following remedies if the Design-Builder materiaHy breaches the requirements of the 
SBEDA Program: 

14.4.1 Terminate this Contract for default; 

14.4.2 Suspend this Contract for default; 

14.4.3 Withhold all payments due to the Design-Builder under this Contract until such violation 
has been fully cured or the Parties have reached a mutually agreeable resolution; and/or 

14.4.4 Offset any amounts necessary to cure any material breach of the requirements of the 
SBEDA Program from any retainage being held by the Owner pursuant to the Contract, 
or from any other amounts due to the Design-Builder under the Contract. 

14.4.5 Sus'pension, Revocation or Modification of SE Certification: The SBEDA Program Office 
may suspend or revoke an offending SE's eligibility for Certification, and may suspend its 
participation from counting toward a project goal, based upon such SE's acting as a 
Conduit, failing to comply with the provisions of the SBEDA Program, failing to perform a 
Commercially Useful Function on a project, failing to submit information as required by 
the SBEDA Program Office, submitting false, misleading or materially incomplete 
statements, documentation or records, or failing to cooperate in investigations. The 
SBEDA Program Office may further modify the list of areas for which an SE is certified, if 
the SE is routinely failing to submit bids or proposals for work in a particular area, or if it 
becomes apparent that the SE is not qualified to perform work in a particular area. 

The' Parties agree that nothing in the SBEDA Program or that any action or inaction by the SBEDA 
Program Office or the SBEDA Program Manager shall be deemed a representation or certification that an 
SE is qualified to perform work. in a particular area for the purposes of this Contract. 

The remedies set forth herein shall be deemed cumulative and not exclusive and may be 
exercised successively or concurrently. in addition to any other available remedy. 

14~5 Owner Process for Exercising SBEDA Program Remedies. The SBEDA Program Manager 
shall make all decisions regarding the suspension or revocation of an SE's certification as well as the 
duration of such suspension or revocation. The SBEDA Program Manager shall make a 
recommendation to the Managing Department Director regarding appropriate remedies for the Owner 
to exercise in the event a Contractor violates the SBEDA Program. The Managing Department 
Director shall make a recommendation regarding appropriate remedies to the City Manager or 
designee, who shall have final approval regarding the remedy to be exercised except for termination 
of the Contract. If the recommended remedy is to terminate the Contract, then the Managing 
Department Director or City Manager, or her designee, shall bring fOl'Yll8rd the recommendation to 
City Council for final determination. 
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14.6 Special Provisions for Extension of Contracts. In the event the Owner extends this Contract 
without a competitive Bid process, the CITY Managing Department responsible for monitoring the 
Contract shall· establish the following, subj~ct to review and approval by the SBEDA .Program 
Manager: 

. 14.6.1 A SBEDA Utilization Goal for the extended period; and 

14.6.2 A modified version of the Good Faith Efforts rModified Good Faith Efforts Plana) set forth 
in the SBEDA Program Ordinance, as amended, if Design-Builder does not meet the 
SBEDA Utilization Goal; and 

14.6.3 The required minimum Good Faith Efforts outreach attempts that Design-Builder shall be 
required to document in attempting to meet the SBEDA Utilization Goal. The SBEDA 
Utilization Goal, Modified Good Faith Efforts Plan and the required number of minimum 
Good Faith Efforts outreach attempts shall be added into the Contract extension 
document. The DeSign-Builder entering into the extension shall either meet the SBEDA 
Utilization Goal or document that it has made the Good Faith Efforts to meet the SBEDA 
Utilization Goal. Failure to do so shall: . 

14.6.3.1 Subject DeSign-Builder to any of the remedies listed above; and/or 

14.6.3.2 Result in resolicitation of the Contract that was considered for extension. 

ARTICLE XV 
DESIGNATED REPRESENTATIVES 

15.1 REPRESENTATIVES OF THE PARTIES 

15.1.1 Owner's Designated Representatives: 

Owner designates the individual listed below or his designee as its Architect or Engineer 
Representative, which individual has the authority and responsibility for avoiding and 
resolving disputes in project delivery, addressing project management issues and for 
avoidjng and addressing technical disputes regarding architectural and engineering 
design services provided under the provisions of this Contract. 

Elizabeth Feldman, AlA 
City Architect 
Capital Improvements Management Services Department 
P.O. Box 839966 
San Antonio, Texas 78283-3966 

Owner designates the individual listed below as its OWner's DeSignated Project 
Management Representative (ODR), which individual has the authority and responsibility 
for day-to-day project management activities as set forth in this Agreement. 

Cathleen Crabb 
Project Manager 
Capital Improvements Management Services Department 
P.O. Box 839966 
San Antonio, T eX8S 78283-3966 

15.1.2 Design-Builder's Designated Representatives: 

Design-Builder designates the individual listed below as its Senior Representative 
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("Design-Builders Senior Designatep Representative"), which individual has the authority 
and responsibility for avoiding and resolving disputes under the provisions of this 
Contract. 

Jim Pappas 
Project Executive 
8326 Cross Park Drive 

Austin, Texas 78754 

Design-Builder designates the individual listed below as its Representative (Design
Builder's Representative), which individual has the authority and responsibility for day-to
day project manag~ment activities as set forth in this Agreement. 

Jeff Balthrop, LEE:D AP 
Design-Build Project Manager 
8326 Cross Park Drive 
Austin, Texas 78754 

ARTICLE XVI 
MISCELLANEOUS PROVISIONS 

18.1 Dispute Resolution: All disputes against the Owner that arise from this Contract or any Project 
shall be resolved in accordance with the procedures and limitations of Texas Local Government 
Code Subchapter I, Chapter 271.151et.seq., and the Owner's General Conditions. The Owner 
designates the Director or his Director of the Department Designee as its officer(s) for examining, 
negotiating and resolving claims and counterclaims. Owner hereby waives sovereign immunity only 
in accordance with Section 271.152 of the LOcal Govemment Code for its obligations to Design
Builder arising under this Contract. 

18.2 Records of expenses pertaining to Additional Services and services performed on the basis of a 
Worker Wage Rate or Monthly Salary Rate shall be kept on the basis of generally accepted 
accounting principles and in accordance with cost accol,Jnting standards promulgated by the 
Federal Office of Management and Budget Cost Accounting Standards Board and shall be 
available for audit by the Owner or the Owner's authorized representative on reasonable notice. 

18.3 Texas Family Code Child Support Certification: Pursuant to Section 231.006, Texas Family 
Code, Design-Builder certifies that it is not ineligible to receive the award of or payments under 
this Contract and acknowledges that this Contract may be terminated and payment may be 
withheld if this certification is inaccurate. 

18.4 Franchise Tax Certification: A corporate or limited liability company DeSign-Builder certifies 
that it is not currently delinquent in the payment of any Franchise Taxes due under Chapter 171 of 
the Texas Tax Code, or that the corporation or limited liability companY is exempt from the 
payment of such taxes, or that the corporation or limited liability company is an out-ofwstate 
corporation or limited liability company that is not subject to the Texas Franchise Tax, whichever 
is applicable. 

18.5 Payment of 'Debt or Delinquency to the Owner: It is the policy of the Owner that any person or 
entity doing business with the OWner shall at all times remain in financial good standing with all 
City Departments. In that regard, DeSign-Builder warrants that it has no outstanding obligations 
to any City Department at the time of the execution of this Contract, and hereby covenants that it 
wi" timely pay, as they come due, any and all taxes, fees, fines or any other charges assessed by 
any City Department whether imposed by statute, ordinance or contract, without regard to 
whether these charges are associated with this Contract, or Design-Builder's operation under this 
Contract. 
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18.6 Contract Documents; Merger: The Contract Documents form the entire and integrated Contract 
between Owner and Design-Builder and supersede a/l prior negotiations, representations or 
agreements, written or oral. This Contract and each of its provisions shall be binding upon the 
parties and may not be waived, modified, amended or altered except by a writing signed by 
Design-Builder and Owner. 

18.7 Captions: The captions of paragraphs in this Contract are for convenience only and shall not be 
considered or referred to in resolving questions of interpretation or construction. 

18.8 Notices: In addition to the written Notice Provision in the General Conditions all notices, 
consents, approvals, demands, requests or other communications relied on by the parties shall be in 
writing. Written notice shall be deemed to have been given when delivered in person to the 
designated representative of the Design-Builder or Owner for whom it is intended; or sent by U. S. 
Mail, certified mail, return receipt requested, to the last known business address of the designated 
representative; or transmitted by fax machine to the last know business fax number of the designated 
representatIVe. Mail notices are deemed effective upon receipt or on the third business day after the 
date of mailing, whichever is sooner. Fax notices are deemed effective the next business day after 
faxing. Notices of claims or disputes or other legal notices required by this Contract shall be sent to 
the following persons at the indicated locations. The parties may make reasonable changes in the 
person or place deSignated for receipt of notices upon advance written notice to the other party. 

If to City: 
City of San Antonio 
Capital Improvements Management 
Services Department 
Attention: Mike Frisbie, P.E., Director 
P. O. Box 839966 
San Antonio, Texas 78283-3966 

If to Design-Builder: 
Hensel Phelps Construction Co. 
Attention: Thomas D. Fisher, Vice 
President 
8326 Cross Park Drive 
Austin, Texas 78754 

18.9 Severability: Should any term or provision of this Contract be held invalid or unenforceable in any 
respect, the remaining terms and provisions shall not be affected and thiS Contract shall be construed 
as if the invalid or unenforceable term or provision had never been included. 

18.10 Illegal Dumping: The Design-Builder shall ensure that it and all of its Subcontractors and assigns 
prevent illegal dumping of litter in accordance with Title 5, Texas Health and Safety Code, Chapter 
365. 

18.11 Equal Employment Opportunity and Affirmative Action: The Design-Builder shall comply with 
applicable laws, regulations and special requirements of the Contract Documents regarding equal 
employment opportunity and affirmative action programs. 

BY SIGNING BELOW, the Parties have executed and bound themselves to this Contract as of the day and 
year first above written. 

CITY OF SAN ANTONIO, TEXAS 

By:~~~~ __ ~~ ________ __ 
Sheryl Sculley, City Manager 
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APPROVED AS TO FORM: 

&d~ 
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EXHIBIT A 
BRIDGING DOCUMENTS 

PREPARED BY FORD, POWELL AND CARSON AND DATED SEPTEMBER 3,2010 AND 
PROVIDED TO DESIGN~BUILDER AS PART OF THE RFP DATED SEPTEMBER 20, 2010 
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EXHIBIT B 
DESIGN-BUILDER'S FEE PROPOSAL 
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Guaranteed Maximnm Price GMP Proposal 

Price: Proposal for: Public Safety Headquarters 

Name of Firm: Hensel Phelps Construction Co. 

ostofWork: Proposed Price: 

Selective Demolition $ 115,000 
ivision 3 

Concrete $ 9,150,000 

Masonry $ 2,290,000 

Metals $ 1,349,000 
Division 6 

Rough Carpentry $ 61,000 
Casework $ 475,000 

ivision 7 
Thennal & Moisture Protection $ 3,080,000 
Roofing System $ 439,000 
Pre:-Vegetated Roof Modules $ 459,000 

Division 8 
Doors. Frames and Hardware $ 596,000 
Aluminum Storefront Assemblies $ 1,205,000 
Overhead Doors $ 111,000 
Glass and Mirrors $ 252,000 
Fiberglass Sandwich Panel Assemblies $ 454,000 

ivision 9 
Gypsum Bd Assemblies $ 1,311,000 
Ceramic Tile $ 428,000 
Suspended Ceilings $ 1..289,000 
Resilient Flooring and Base $ 237,000 
Terrazzo Floor $ 182,000 
CaIpetTile $ 424,000 
Paint and Wall Coverings $ 454,000 

ivision 10 
Specialties $ 814,000 

ivision 11 
Vehicle Wash Equipment $ 236,000 
Fuel Dispensers & Underground Tanks $ 329,000 
Packing Equipment $ 100,000 

,- Division 12 
Furnishings $ 63,000 

ivision 13 
Bullet Resistant Specialties $ 673,000 

ivision 14 
Elevators $ 880,000 



fDivision 21 
Fire Suppression $ 430,000 

Pivision 22 
Plumbing $ 1,350,000 

Division 23 
HVAC $ 4,050,000 

Division 26 
Electrical $ 4,918,000 

Division 28 
Electronic Safety and Security $ 240,000 

Division 31 
Earthwork $ 203,000 

fDivision 32 
Paving, Curbs, Walks and Medians $ 416,000 
Pavement Markings $ 15,000 
Fences and Gates $ 111,000 
Plantings and Irrigation $ 218,000 

Division 33 
Underground Utilities $ 250,000 

Cost of Work Total $ 39,657,000 $ 39.657,000 

Insurance Builders Risk $ 48,000 
General Liability $ 237,000 

Bond Premium $ 501,000 
General Conditions $ 2,582,000 
Proposed Contractors Fee & Overhead $ 1,700,000 
Total Proposed GMP $ 44,725,000 $ 44,725,000 

IDesign Services Fee $ 2,450,000 ~ 
$ 47.175,000 



EXHIBIT C 
GENERAL CONDITIONS FOR CITY OF SAN ANTONIO BUILDINGS 

DESIGN-BUILD CONTRACTS 
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GENERAL CONDITIONS FOR 
CITY OF SAN ANTONIO BUILDING DESIGN-BUILD CONTRACTS 

ARTICLE I. GENERAl PROVISIONS 

1.1 CONTRACT DEFINmoNS. Wherever used in the Contract Documents and printed with initial capital letters, 
the terms listed below will have the meanings indicated. which are applicable to both the Singular and 
plural thereof. 

12-14-10 

1 .1.1 The Contract Documents. 

1.1.1.1 The Integrated Contract Documents consist of the formal Design-BUild Contract 
between the Owner and the Design-Builder, the procurement solicitation documents, the 
Ordinance, these General Conditions and other supplementary conditions included by special 
provisions or addenda, Drawings, SpeCifications, addenda issued prior to execution of the 
Contract, other documents listed in the Contract and Modifications or Amendments issued after' 
execution of the Contract. An Amendment or Modification is a written supplemental agreement 
to the Contract signed by authorized representatives of both parties; a Change Order, including 
Change Orders signed only by the Owner as described in Section 7.1; or a written order for a 
minor change in the Work issued by the Owner or Owner's Consultant as described in Section 
7.3. 

1.1.1.2 The Contract Documents also include solicitation documents such as the Owner's 
Instructions to Bidders, sample forms, the Design-BUilder's Proposal and portions of addenda 
relating to any of these documents. and any other documents, exhibits or attachments 
specifically enumerated in the Building Construction SelVices Agreement, but specifically 
exclude geotechnical and subsurface reports that the Owner may' have provided to the Design
Builder. 

1.1.2 The Contract. The Contract Documents, as defined in Section 1.1. are expressly incorporated 
into and made a part of the formal DeSign-Build Contract between the OWner and the Design-Builder by 
reference in this Section and Section 1.1 (which documents are sometimes also referred to collectively 
in these General Conditions as the "Contract"). The Contract Documents represent the entire and 
integrated agreement between the Owner and the Design-Builder and supersede all prior negotiations. 
representations or agreements, either written or oral. The tenns and conditions of the Contract 
Documents may be changed only by a Modification or an Amendment. The Contract Documents shall 
not be construed to create a cOntractual relationship of any kind: 

1.1.2.1 between the Owner's Consultant (if any) and Design-Builder; 
1.1.2.2 between the OWner and a Sub-contractor or Sub-subcontractor; or 
1.1.2.3between any persons or entities other than the Owner and Design-Builder. 

The Owner's Consultant (if any) shall, however, be entitled to performance and enforcement of 
obligations under the Contract Documents intended to facilitate performance of the Owner's Consulant's 
duties. ' 

1.1.3 The Work. The term 'Work" means the design, construction and services required by the 
Contract Documents, whether completed or partially completed, and includes all labor, materials, 
equipment, and services provided or to be provided by the Design-Builder, or any Subcontractors, Sub
subcontractors, material suppliers, or any other entity for whom the Design-Builder is responSible, to 
fulfil! the Design-Builder's obligations. The Work may constitute the whole or a part of the Project. 

1.1 .4 The Project. The Project is the capital improvement/construction development undertaking 
more particularly described in the Design-Build Contract. of which the Work perfonned under the 
Contract Documents may be the whQle or a part of the Project and which may include construction by 
the Owner or by separate contractors. All references in these General Conditions to or concerning the 
Work or the site of the Work will use the term "Project," notwithstanding that the Work may only be a 
part of the Project. 
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1.1.5 The Drawings. The Drawings (also known as the "Plans') are the graphic and pictorial portions 
of the Contract Documents, wherever located and whenever issued, showing the design, location and 
dimensions of the Work, generally including plans, elevations, sections, details, sChedules, and 
diagrams. 

1.1.6 The REVIT Model. The REVIT Model is the Building Information Model prepared by the design 
consultant with data bases of materials, products and systems that can be used by the contractor to 
prepare schedules for cost estimating, product and materials placement schedules and evaluations of 
crash incidences. The REVIT Model is available to be used as a tOOl, however all information taken from 
the model is the responsibility of the contractor and not the owner or the design consultant. 

1.1 .7 The Specifications. The Specifications are that portion of the Contract Documents conSisting of 
the written requirements for materials, equipment, construction systems, standards, and workmanship 
for the Work, performance of related services, and other technical requirements. 

1.1.8 The Project Manual. The Project Manual is the volume or volumes which contain the bidding 
requirements, sample forms, General Conditions for Building Construction, special provisions, and 
Specifications. The PrOject Manual may be modified by written addendums issued by the Owner during 
bidding, in which case the written addendums become a part of the Project Manual upon their issuance, 
unless otherwise indicated by the Owner in writing. 

1.1.9 Alternate. An Alternate is a variation in the Work,on which the Owner requires a price separate 
from the Base Bid. If an Alternate is accepted by the Owner, the variation will become a part of the 
Contract through award of the Contract and the Base Bid win be adjusted to include the amount quoted. 
If an Alternate is accepted by the Owner, and later deleted, the Owner will be entitled to a credit in the 
full value of the Alternate as priced in the Design-Builder's Proposal. 

1.1.10 Base Proposal. The Base Bid is the price quoted for the Work before Alternates are considered. 

1.1.11 Hazardous Substance. The term Hazardous Substance is defined to include the following: 

1.1.11.1 any asbestos or any material which contains any hydrated mineral silicate, including 
chrysolite, amosite, crocidolite, tremolite, anthophylite or actinolite, whether friable or non-friable; 

1.1.11.2 any polychlorinated biphenyls ("PCBs"), 'or PCB-containing materials, or fluids; 

1.1.11.3 radon; 

1.1.11.4 any other hazardous, radioactive, toxic or noxious substance, material, pollutant, or 
solid, liquid or gaseous waste; 

1.1.11.5 any pollutant or contaminant (including but not limited to petroleum, petroleum 
hydrocarbons, petroleum products, crude oil or any fractions thereof, any oil or gas exploration 
or production waste, any natural gas, synthetic gas or any mixture thereot; lead, or other toxic 
metals) which in its c(mdi1ion, concentration or area of release could have a significant effect on 
human health, the environment, or natural resources; 

1.1 .11.6 any substance that, whether by its nature or its use, is subject to regulation or requires 
environmental investigation, monitoring, or remediation under any federal, state, or local 
environmental laws, rules, or regulations; 

1.1.11.7 any underground storage tanks, as defined in 42 U.S.C. Section 6991 (1 HA)(!) 
(including those defined by Section 9001(1) of the 1984 Hazardous and Solid Waste 
Amendments to the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq.; 
the Texas Water Code Annotated Section 26.344; and Title 30 of the Texas Administrative Code 
Sections 334.3 and 334.4), whether empty, filled or partially filled with any substance; and 

General Conditions Design-Build 
4 



1.1 .11.8 any other hazardous material, hazardous waste, hazardous substance, solid waste, 
and toxic substance as those or similar terms are defined under any federal, state, or local 
environmental laws, rules, or regulations. 

1.1.12 City Council. The duly elected members of the City Council of the City of San Antonio, Texas. 

1.1.13 Construction Observerllnspector. ("COlli) The authorized representative of the Director of 
Capital Tmprovements Management Services or Public Works, or City of San Antonio designee 
department, assigned by the Owner to observe and inspect any or all parts of the Project and the 
materials to be used therein. Sometimes also referred to as the Resident Inspector. Also referred to as 
Resident Inspector. 

1.1.14 DepQ!l:ment. The Department of Capital Improvements Management Services, City of San 
Antonio, Texas or other department designee of the Department of Capital Improvements Management 
Services. 

1.1.15 Federally Assisted Contract. Any contract financed in whole or in part with federal funds 

1.1.16 Field Work Directives. A written order issued by the Owner Designated Representative (ODR) or 
Owner's Consultant which orders minor changes in the Work, but which does not involve a change in the 
Contract Sum or the Contract Time. 

1.1.17 Major Bid Item. Any individual bid item submitted by Design-Builder that constitutes, at a 
minimum, five percent (5%) of the total Contract Sum proposed by the Design-Builder or, the dollar 
amount defined in the Special Conditions as constituting a "Major Bid Item", whichever is less; or in 
some instances specific bid Items which are identified 809 defined in other sections of the Contract 
Documents as constituting "Major Bid Items" 

1.1.18 Notice to Proceed. (also 'Work Project Authorization" or "Notice to Commence") A written 
notice given by Owner to DeSign-Builder establishing the date on which the Contract Time will 
commence to run, and on which Design-Builder may begin performance of its contractual obligations. 

1.1.19 Site. Lands or areas (as indicated in the Contract Documents) furnished by Owner upon which 
the Work is to be performed. including rights-of-way and easements for access thereto, and such other 
lands furnished by Owner which are designated for the use of Design-Builder. 

1.1.20 Other Definitions. As used in the Contract Documents, the following additional terms have the 
following meanings: 

1.1.20.1 "provide" means to furnish, install, fabricate. deliver and erect, including all services, 
materials, appurtenances and other expenses to complete in place, ready for operation or use; 

1.1.20.2 "shall" means the actIon of the party to which reference is being made is mandatory; 

1.1.20.3 "as required" means as prescribed in the Contract Documents; and 

1.1.2004 "as necessary" means all action essential or needed to complete the work in 
accordance with the Contract Documents and applicable laws, ordinances, construction codes, 
and regulations. . 

1.1.20.5 Not used. 

1.1.20.6 "Program Management Team" is comprised of the Owner, its representatives and the 
Program Manager (if any) for this Work. 

1.2 PRElJMINARY MATTERS. 
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1.2.1 Delivery of Bonds. When Design-Builder delivers the executed Contract to City. Design-Builder 
shall also deliver to City such bonds as Design-Builder may be required to furnish, including but not 
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limited to a payment bond in the form and amount specified in the Contract Documents and a 
performance bond in the form amount specified in the Contract Documents. 

1.2.2 Delivery of Evidence of Insurance. Prior to the commencement of any Work under this 
Contract, Design-Builder shalt furnish a copy of the Certificate of Insurance and the additional insureds 
endorsement page. Upon request of City, Design-Builder shall furnish an original completed Certificate 
of Insurance and a copy of all insurance policies, together with all required endorsements thereto, 
required by the Contract Documents to the Department, or its delegate department, clearly labeled with 
the name of the Project, which shall furnish and contain all information required by Contract Documents. 
The Design-Builder shall be prohibited from commencing the Work and the City shall have no duty to 
payor perform under this Contract until such evidence 01 insurance shall have been delivered to the 
City. No officer or employee, other than the City's Risk Manager, shan have authority to waive this 
requirement. 

1.2.3 Notice to Proceed and Commencement of Contract Times. Unless otherwise stated in the 
Notice of Commencement, the Contra,ct Times will commence to run on the earlier of. the date work 
actually commenced, or seven calendar days after issuance of City's Notice of Proceed. No Work shall 
be done at the Site prior to issuance of the Notice to Proceed. 

1.2.4 Submission of Preliminary Schedules. Contractor shall provide schedules iri accordance with 
the February 2010 update, Special Provisions to the City of San Antonio Specifications for Construction 
dated June 2008, Item 700 Project Schedules that governs the creation, maintenance and delivery of 
Critical Path Method (CPM) Project Schedules. Within ten (10) calendar days after receipt of City's 
Notice to Proceed (unless otherwise specified elsewhere in the Contract Documents) Contractor shall 
submit to the DireCtor of Capital Improvements Management Services or his or her designee the 
following: 

.~ 

1.2.4.1 A Preliminary Work Progress Schedule, which shall show the order in which th'e Design
Builder proposes to carry out the Work in accordance with the final approved phasing plan, if 
any, and the anticipated start and completion dates of each phase of the Work. The schedule 
shall be in the form of a time scaled work progress chart, to indicate the percentage of Work 
scheduled for completion at various critical milestones; 

1.2.4.2A Preliminary Schedule of Shop Drawing and Sample Submittals, which shall list each 
required submittal and the times for submitting, reviewin~ and processing such submittal; and 

1.2.4.3A Preliminary Schedule of Values for all of the Work which includes quantities and prices 
of items which when added together equal the contract Price and subdivides the Work into 
component parts in sufficient detail to serve as the basis for progress payments during 
performance of the Work. Over/1ead and Profit shall be included as a separate line item. 

1.2.5 Preconstruction Conference. Within seven (7) days of issuance of the Notice to Proceed, but 
before any Work at the Site is started, a conference attended by Owner, Owner's Consultant (if 
applicable), Design-Builder and others as appropriate will be held to establish a working understanding 
among the parties as to the Work and discuss the Preliminary Work Progress Schedule referenced in 
this Article, procedures for handling Shop Drawings and other submittal, processing Applications for 
Payment and maintaining required records. 

1.3 THE CONTRACT AND CONTRACT DOCUMENTS. 

12·14-10 

1.3.1 The Contract between Design-Builder and Owner consists of this document and the other 
Contract Documents described in Paragraph 2.2. The Contract shall be effective as of 
--,,--,---.,-___ -" the date of its approval, and that date shall also be considered the execution date 
of this Contract. 

1.3.2 The Contract Documents: The Contract Documents consist of this document, the Bridging 
Documents, all Design Documents hereafter prepared by Design-Builder and approved by Owner in 
accordance with this Contract, the General Conditions for City of San Antonio Building Design-Build 
Contracts (hereinafter called the "General Conditions"), along with any special or supplemental 
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conditions or provisions added thereto with the consent of OWner. The General Conditions are deemed 
to be a part of this Contract by reference. The General Conditions shall govem all Construction Work on 
the Project, for which Construction Work Design-Builder is fully responsible to Owner. The General 
Conditions shall be included as general provisions for use with Construction Documents prepared by 
Design-Builder, Change Orders and Field Work Directives issued hereafter, along wHh any other written 
amendments executed by Owner and Design-Builder, as well as the following document~ (if any): 

all of which are hereby incorporated herein by reference and made a part of this Contract. 

1.3.3 Execution of Contract Documents. The Contract Documents shall be signed by Owner and 
Design-Builder. If either the Owner or Design-Builder or both do not sign all of the Contract Documents, 
the Owner's Consultant (if any) shall identify such unsigned documents to both the Owner and the 
Design-Builder upon request. Execution of the Contract by the Design-Builder is a representation that 
the Design-Builder has been provided unrestricted access to the existing improvements and conditions 
on the Project Site, that it has thoroughly investigated the visible conditions at the Site and the general 
local conditions affecting the Work, and that Design-Builder's investigation was instrumental in preparing 
its bid or proposal for the Work. Design-Builder shall not make or be entitled to any claim for any 
adjustment to the Contract Time or the Contract Sum arising from conditions that Design-Builder 
discovered or, in the exercise of reasonable care, should have discovered in Design-Builder's 
investigation. 

1.3.4 Enumerated DociJments Form Entire Contract: Documents not specifically enumerated in 
Paragraph 2.2 of this Contract or in Article 1 of the OWner's General Conditions are not Contract 
Documents. 

1.3.5 Contract Interpreted as a Whole" This Contract is intended to be an integral whole and shall 
be interpreted as internally consistent. Work required by any page, part, or portion of the Contract shall 
be deemed to be required Contract Work as if called for in the whole Contract and no claim for extra 
work shall be based upon the fact that the description of the Work in que$tion is incomplete. 

1.3.6 Provision of All Things Required: Anything that may be required, implied or inferred by the 
Contract Documents which make up this Contract, or anyone or more of them, shall be provided by 
Design-Builder for the Contract Price. 

1.3.7 Privity Only With Design/Builder: Nothing contained in this Contract shall create, nor be 
interpreted to create, privity or any other relationship whatsoever between Owner and any person except 
Design-BlJilder. 

1.3.8 Agreed Interpretation Of Contract Terms: When a word, term, or phrase is used in this 
Contract, it shall be interpreted or construed first, as defined herein; second, if not defined, according to 
its generally accepted meaning in the construction industry; and third, if there is no generalfy accepted 
meaning in the construction industry, according to its common and customary usage. Headings are used 
herein solely for convenience. 

1.3.9 Term "Include" Intended to be Encompassing: The term "include" is intended to be 
encompassing; "include", "includes", or "including", as used in the Contract, shall be deemed in all cases 
to be followed by the phrase, "without limitation." 

1.3.10 Use of Singular and Plural: Words or terms used as nouns in the Contract shall be inclusive of 
their singular and plural forms, unless the context of their usage clearly requires a contrary meaning. 

1.3.11 Definition of Material Breaches Not Exhaustive: The specification herein of any act, failure, 
refusal, omission, event, occurrence or condition as constituting a material breach of the Contract shall 
not imply that any other, nonspecified act, failure, refusal, omission, event, occurrence or condition shall 
be deemed not to constitute a material breach of the Contract. 
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1.3.12 Administration: This Contract shall be administered on behalf of Owner by the Director of the 
Capital Improvements Management Services Department, or the Director's designee (hereinafter called 
the "Director"), and on behalf of the Design-Builder by its duly authorized representative 

1.3.13 Ownership and Use of Drawings, Specifications and Other Instruments of Service. 

1.3.13.1 The Drawings, Specifications and other documents, including those in electronic form, 
prepared by the Design-Builder, its consultants, or other consultants retained by the City for the 
Project that describe the Work to be executed by the Design-Builder· (the "Construction 
Documents") are Instruments Of Service and shall become the propertY of the City whether the 
Project(s) for which they are made is executed or not. The Design-Builder shall be permitted to 
retain one record set. Neither the Design-Builder nor any Sub, SUb-subcontractor or material or 
equipment supplier shall own or claim a copyright in the Drawings, SpeCifications and other 
documents prepared by the Design-Builder or the Design-Builder's consultants. The Drawings, 
Specifications and other documents prepared by the Design-Builder and the Design-Builder's 
consultants, and copies thereof furnished to any separate contractor, are for use solely with. 
respect to this Project They are not to be used by the Design-Builder or any Subcontractor., 
Sub-subcontractor or material or equipment supplier on other projects or for additions to this 
Project outside the scope of the Work without the specific written consent of the Owner. The 
Design-Builder. Subcontractors, Sub-subcontractors and material or equipment suppliers are 
authorized to use and reproduce applicable portions of the Drawings, Specifications and other 
documents prepared by the Design-Builder and the Design-Builder's consultants appropriate to 
and for use in the execution of their Work under the Contract Documents. All copies made 
under this authorization shall bear the statutory copyright notice. if any, shown on the Drawings, 
Specifications and other documents prepared by the Design-Builder and the Design-Builder's 
consultants, Submittal or distribution to meet official regulatory requirements or for other 
purposes in connection with this Project is not to be construed as publication in derogation of the 
Owner's copyrights or other reserved rights. 

1.3.13.2 AU of the Design-Builder's non-proprietary, documentary Work product, including 
reports and correspondence to City prepared pursuant to this Contract, shall b('? the property of 
the City and. upon completion of this Contract, such documentary Work product shall, upon 
written request by the City, be promptly delivered to City in a reasonably organized form. without 
restriction on its future use by City on any additional Work associated with the any of the 
Projects. For the avoidance of doubt, documentary Work product does not include privileged 
communications, proprietary information and documents used to prepare Design-Builder's 
Proposal. 

1.3.13.3 The DeSign-Builder may retain for its files any copies of documents it chooses to 
retain and may use its Work product as it deems fit. Any materially Significant Work product lost 
or destroyed by the DeSign-Builder shall be replaced or reproduced at the Design-Builder's non
reimbursable, sole cost. In addition, City shall have access during normal business hours and 
following reasonable notice during the time this Contract is in effect, and for four (4) years after 
the final completion of the Work, to all of Design-Builder's records and 'documents covering 
reimbursable expenses, actual base hourly rates, time cards, annual salary escalation records 
maintained in connection with this Contract, for purposes of auditing same at the sole cost of the 
City. The purpose of any such audit shall be for the verification of such costs. The Design
Builder shall not be required to keep records of, or provide access to the make up of any 
negotiated and agreed-to lump sums, unit prices or fixed overhead and profit multipliers. At the 
conclusion of any City aUdit, Design-Builder will be afforded an audit exit conference to review 
the results of City's 'audit. Nothing herein shall deny the Design-Builder the right to retain 
duplicates. Refusal by the Design~Builder to comply with the provisions hereof shall entitle City 
to withhold further payments to Design-Builder until compliance is obtained. 

1.3.13.4 All of the Design-Builders documentary Work product shall be maintained within the 
Design~Builder's San Antonio offices, unless otherwise authorized by the City. After expiration of 
this Contract, the Design-Builder's documents may be archived in the Design-Builder's central 
record storage facility. 

General Conditions Design-Build 
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1.3.14 Correlation and Intent. 

1.3.14.1 The intent of the Contract Documents is to include all items necessary for the proper 
execution and completion of the Work by the Design·Builder. The Contract Documents are 
complementary, and what is required by one shall be as binding as if required by all; 
performance by the Design·Builder shall be required only to the extent consistent with the 
Contract Documents and reasonable inferable from them as being necessary to produce the 
indicated results. In cases of discrepancy between any drawing and the dimension figures 
written thereon, the dimension figures shall govern over scaled dimensions; Detailed Drawings 
and accompanying notations shall govern over general Drawings; Specifications shall govern 
over Drawings, subject to Section 1.3.3.6; and Special Conditions shall govern oyer 
Specifications, Drawings and these General Conditions. The most recent revision of Plans 'shall 
control over older revisions. 

1.3.14.2 Organization of the Specifications into divisions. sections and articles, and 
arrangement of Drawings shall not control the Design·Builder in dividing the Work among 
Subcontractors or in establishing the extent of Work to 'be performed by any trade. 

1.3.14.3 Unless otherwise stated in the Contract Documents, words which have well·known 
technical or construction industry meanings are used in the Contract Documents in accordance 
with such recognized meanings. Where the phrases "directed by", "ordered by" or "to the 
satisfaction of" the Owner or Owner's Consultant (if any) or the City's Resident Inspector occur, 

. it is to be understood that the directions, orders, or instructions to which they relate are those 
within the scope of, and authorized by the Contract Documents. 

1.3.14.4 Reference to manufacturers instructions, standard specifications, manuals or codes 
of any technical society, organization or association, Laws or Regulations of any governmental 
authority, or to any other documents, whether such reference be specific or by implication, shall 
mean the latest standard specification, manual, code or Laws or Regulations in effect at the time 
of opening of Design·Builder's Proposal except as may be otherwi$e specifically stated or where 
a particular issue is indicated. Municipal and utility standards shall govern except in case of' 
conflict with the Specifications. In case of a conflict between the Specifications and the 
referenced standard, the more stringent shall govern. 

1.3.14.5The most recently issued Document takes precedence over previous issues of the 
same Document. The ~rder of precedence is as follows with the highest authority listed as "1". 

1. Contract Modifications Signed by Design·Builder and Owner. 
2. Addenda, with those of later date having precedence over those of earlier date. 
3~ Special Conditions 
4. Supplementary Conditions. 
5. Design-Build Contract. 
6. General Conditions 
7. Specifications 
8. Drawings. 
9. As between figures given on plans and scaled measurements, the figures shall 

govern. 
10. As between large scale plans and small scale plans. the large scale plans shall 

govern. 
11. As between plans and specifications, the requirements of the specifications shall 

govern. 

1.3.14.6 Order of Precedence: Unless otherwise provided in this Design Build Contract and 
as provided in Article 1.3 of the General Conditions, in the event of any conflict, discrepancy, or 
inconSistency among any of the Contract Documents which make up this Contract, the following 
shall control: 

1.3.14.7 Relation of Specifications and Drawings. 
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f3.14.7J Drawings and Specifications are intended to be equivalent in authority 
and priority. Should they disagree in themselves, or with each other, prices shall be 
based on the better quality and greater quantity of work indicated. In the event of the 
above~mentioned disagreements, the Design-Builder shall determine the resolution. 

1.3.14.7.2 Where in the Drawings and Specifications, certain products, 
manufacturer's trade names, or catalog numbers are given, that is done for the sole 
and express purpose of establishing a standard of function, dimension, appearance, 
and quality of design, in harmony with the Work, and is not intended for the purpose of 
limiting competition. Materials or equipment shall not be substituted unless such 
substitution has been specifically accepted for use on this Project by the Owner or 
Owner's Consultant. 

1.3.14.8 When the work is governed by reference to standards, building codes, manufacturer's 
instructions, or other documents, unless otherwise specified, the current edition as of the date of 
the submission of the bid shall apply~ 

1.3.14.9 Requirements of public authorities apply as minimum requirements only and do not 
supersede more stringent specified requirements. 

1.3.15 Interpretation. In the interest of brevity the Contract Documents frequently omit modifying words 
such as "all" and "any" and articles such as "the" and "an", but the fact that a modifier or an article is 
absent from one statement and appears in another is not intended to affect the interpretation of either 
statement 

ARTICLE 2. OWNER 

2.1 GENERAL 

2.1.1 Owner Defined. The City of San Antonio, Texas, a hom~rule, Texas Municipal Corporation 
located in Bexar County, and identified as "Owner" or as "the City" in the Contract, is referred to 
throughout the Contract Documents as if singular in number. The Owner shall designate in writing a 
representative who shall have express authority to bind the Owner with respect to all matters concerning 
this Contract requiring the Oyvner's approval or authorization. ("Owner's Designated Representative" or 
"ODR"). Whenever the term "City" or "Owner" is found in this Contract, such term shall include the City's 
agents, elected officials, employees, officers, directors, volunteers, and representatives, successors and 
assigns. 

2.1.2 The Desi9n~Builder acknowledges that no lien rights exist with respect to public property. 

2.2 INFORMAnON AND SERVICES To BE PROVIDED By OWNER. 

12·14·10 

2.2.1 The City will provide and maintain the Preliminary Budget developed by the Program Management 
and general schedule for the Project; if any. The Preliminary Budget will include the anticipated 
construction cost, contingencies for changes in the Work during construction, and other costs that are the 
responsibility of the Owner. The general schedule will set forth the Owner's plan for milestone dates and 
completion of the Project. 

2.2.2 The Owner shall secure and pay for necessary approvals, easements, assessments and 
charges required for construction, use or occupancy of permanent structures or for permanent changes 
in existing facilities. 

2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations, and utility 
locations. The furnishing of these surveys and reports shall not relieve the Design~Builder of any of its 
duties under the Contract Documents or these General Conditions •. Information or services required of 
the Owner by the Contract Documents shall be furnished by the Owner with reasonable promptness 
following actual receipt of a written request. It is incumbent upon the Designw Bullder to identify, establish, 
and maintain a current schedule of latest dates for submittal and approval by the Owner, as required in 
Section 3.10, including when such information or services must be delivered. If Owner delivers the 
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information or services to the Design~Builder as scheduled and Design-Builder is not prepared to accept 
or act on such information or services, then Design-Builder shall reimburse Owner for aU extra costs 
incurred of holding, storage, or retention, including redeliveries by the Owner to comply with the current 
schedule. 

2.2.4 Unless otherwise provided in the Contract Documents, the Design-Builder will be furnished, free 
of charge, five (5) complete sets of the Plans and Specifications. Additional complete sets of Plans and 
Specifications, if requested, will be fumished at reproduction cost to the Design-Builder requesting such 
additional sets. 

2.2.5 Owner's personnel may, but are not required to be present at the construction site during 
progress of the Work to assist the Owner's Consultant (if any) in the performance of his or her duties, 
and to verify the Design-Builder's record of the number of workmen employed on the Work, their 
occupational classification, the time each is engaged in the Work, and the equipment used in the 
performance of the Work for purpose of verification of Design-Builder's Applications for Payment 

2.2.6 OWNER'S RIGHT To SToP THE WORK. If the Design-Builder fails to correct Work which is not in 
accordance with the requirements of the Contract Documents as required by Section 12.2, uCORRECTION 
OF WORK, D or fails to carry out Work in accordance with the Contract Documents, the OWner may issue a 
written order to the Design-Builder to stop the Work, or any portion thereof, until the cause for such order 
has been eliminated; however, the right of the OWner to stop the Work shall not give rise to any duty on 
the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or 
entity. This right shall be in addition to, and not in restriction of, the Owner's right under-Paragraph 12.2. 

2.2.7 OWNER'S RIGHT To CARRY OUT THE WORK. If the Design-Builder defaults or neglects to carry out 
the Work in accordance with the Contract Documents and fails within a three-day period after receipt of 
written notice from the Owner to commence and continue correction of such default or neglect with 
diligence and promptness, the Owner may, after such three-day period, give the Design-Builder a 
second written notice to correc~ such deficiencies within a three-day period. If the Design-Bui/der, within 
such three-day period after receipt of such second notice. fails to commence and continue to correct any 
defiCiencies, the Owner may, without prejudice to other remedies the Owner may have, correct such 
deficiencies. In such case, an appropriate Change Order shall be issued deducting from payments then 
or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies, including 
Owner's expens~s and compensation for the Owner's Consultant's additional services made necessary 
by such default. neglect or failure. If payments then or thereafter due the Design-Builder are not 
sufficient to cover such amounts, the Design-Builder shall pay the difference to the Owner. 

ARTICLE 3. DESIGN-BUILDER 

3.1 GENERAL. 

3.1.1 The Design-Builder shall perform the Work in a good and workmanlike manner except to the 
extent the Contract Documents expressly specify a higher degree of finish or workmanship. 

3.1.2 The DeSign-Builder shall not be relieved of obligations, responsibilities and duties to perform the 
Work in accordance with the Contract Documents either by activities or duties of the Owner or the 
Owner's Consultant in the Design-Builder's administration of the Contract, or by tests, inspections or 
approvals required or performed by the City or persons other than the Design-Builder. 

3.2 REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDIjIONS By DESIGN-BuILDER. 

12-14-10 

3.2.1 Since the Contract Documents are complementary, before starting each portion of the Work, the 
Design-Builder shall carefully study and compare the various Drawings and other Contract Documents 
relative to that portion of the Work, as well as the information furnished by the Owner, shall take field 
measurements of any existing conditions related to that portion of the Work and shall observe any 
conditions at the Site affecting it. Any error, inconsistencies or omissions discovered by the Design
Builder shall be reported promptly to the OWner or Owner's Consultant (if any) along with the Design
Builder's proposed corrections. In no case shall an error, inconsistency or omission in the contract 
documents prepared by the Design-Builder warrant additional compensation for the Design-Builder. 
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3.2.1.1 The exactness of grades, elevations, dimensions, or locations given on any Drawings 
issued by the Owner or Owner's Consultant, or the work installed by other contractors, is not 
guaranteed by the Owner or the Owner's Consultant (if any). The Des(gn~auilder shall, 
therefore, satisfy itself as to the accuracy of all grades, elevations, dimensions, and locations. 

3.2.1-.2 In all cases of interconnection of its Work with existing or other work, the Design
Builder shall verify at the site all dimensions relating to such existing .or other work. Any errors 
due to the Design-Builders failure to so verify all such grades, elevations, dimensions, or 
locations shall be promptly rectified by the Design-Builder without any additional cost to the 
Owner. 

3.2.2 As between Owner and Design-Builder, and subject to the provisions of Section 3.2.4 below, 
Design-Builder has complete responsibility for the timely delivery, completeness, accuracy and/or 
sufficiency of .the Specifications or Drawings (or any errors, omissions, or ambiguities therein), and is 
responsible for any failure of the design of the facilities or structures as reflected thereon to be suitable, 
sound or safe. The Design-Builder shall be deemed to have satisfied itself as to the design contained in 
and reflected by the Specifications and the Drawings. In particular, but without prejudice to the generality 
of the foregoing, the Design-Builder will review the Contract Documents to establish that: 

3.2.2.1 the information is sufficiently complete to perform the Work; and 

3.2.2.2 there are no obvious or patent ambiguities, inaccuracies or inconsistencies within or 
between the documents forming the Contract; and 

3.2.2.3 the Design-Builder can work with the aforementioned Contract Documents so as to 
perform the Work and of each and every part thereof such that the Work and each and every 
part thereof Will, jOintly and severally, be in accordance with the requirements of the Contract 
Documents and in particular, but without limiting the gener;ility of the foregoing, such that the 
Work as a whole and, as appropriate, each and every part thereof, shall comply with the 
requirements of any performance specifications. 

3.2.3 NOT USED. 

3.2.4 If the Design-Builder believes that additional cost or time in involved because of clarifications or 
instructions issued by the OWner or Owners Consultant in response to the Design-Builder's Notices or 
Requests for Information the Design-Builder shall make Claims as provided in Sections 4.3.6 and 4.3.7. 
If the Design-Builder fails to perform the obligations of Sections 3.2.1 and 3.2.2, the Design-Builder shall 
pay such costs and damages to the Owner as would have been avoided if the Design-Builder had 
performed such obligations. The Design-Builder is liable to the Owner for damages resulting from 
errors, inconsistencies or omissions in the Contract Documents or for differences between field 
measurements or conditions and the Contract Documents. 

3.2.5 Notwithstanding the delivery of a surveyor other documents by the Owner, Design-Builder shall 
. use reasonable efforts to perform all Work in such a manner so as to avoid damaging any utility lines, 
cables, pipes, or pipelines on the property. Design-Builder shall be responsible for, and shall repair at 
Design-Builder's own expense, any damage done to lines, cables, pipes, and pipelines identified to 
Design-Builder. 

3.3 SUPERVlSlON AND CoNSTRUCTION PROCEDURES. 

12-14-10 

3.3.1 The Design-Builder shall supervise, inspect and direct the Work competently and efficiently, 
exercising the skill and attention of a reasonably prudent Design-Builder, devoting such attention and 
applying such skills and expertise as may be necessary to perform the Work in accordance with the 
Contract Documents. Design-Builder shall be solely responsible for the means, methods, techniques, 
sequences, procedures, and for coordinating all portions of the Work under the Contract, uriless the 
Contract Documents give other specific instructions concerning these matters. If the Contract 
Documents give specific instructions concerning construction means, methods, techniques, sequences 
or procedures, the Design-Builder shall evaluate the jobsite safety thereof and, except as stated below, 
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shall be fully and solely responsible' for the jobsite safety of such means, methods, techniques, 
sequences or procedures. If the Design-Builder determines that such means, methods, techniques, 
sequences or procedures may not be safe, the Design~Builder shall give timely written notice to the 
Owner and Owner's Consultant and shall not proceed with that portion of the Work without further written 
instructions from the Owner or Owner's Consultant. If the Design-Builder is then instructed to proceed 
with the required means, methods, techniques, sequences or procedures without acceptance of 
changes proposed by the Design-Builder, the Owner shall be solely responSible for any resuHing loss or 
damage. 

3.3.2 Supervision of the Construction Work: The Construction Work shall be strictly supervised 
and directed using Design-Builder's best and highest skill and effort. Design-Builder shall bear full 
responsibility for any and all acts or omissions of those engaged in the Construction Work on behalf of 
Design-Builder. 

3.3.3 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design
Builder's employees, Subcontractors and their agents and employees, and other persons or entities 
performing portions of the Work for or on behalf of th~ Design-Builder or any of its Subcontractors. 

3.3.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to 
determine that such portion are in proper condition to receive subsequent Work. 

3.3.5 Design-BUilder shall bear responsibility for deSign and execution of acceptable trenching and 
shoring procedures, in accordance with Texas Government Code, Section 2166.303 and Texas Health 
and Safety Code, Subchapter C, Sections 756.021, et seq. 

3.3.6 It is understood and agreed that the relationship of Design-Builder to Owner shall be that of an 
independent contractor and the execution of this contract does not change the independent status of the 
Design-Builder. DeSign-Builder shall exercise independent judgment in performing its duties under this 
Contract and is solely responsible for setting working hours, scheduling or prioritizing the Contract work 
flow and determining how all Contract work is to be performed. No term or proviSion of, this Contract or 
act of Design-Builder in the performance of this Contract shall be construed as making Design-Builder 
the agent, servant or employee of Owner, or making Design-Builder or any of its employees eligible for 
the fringe benefits, such as retirement, insurance and worker's compensation, which Owner provides its 
employees. Nothing contained herein or inferable herefrom shall b9 deemed or construed to (1) make 
Design-Builder the agent, servant, or employee of the Owner, or (2) create any partnership, Joint venture, 
or other association between Owner and Design-Builder. Any direction or instruction by Owner in 
respect of the Work shall relafe to the resuHs the Owner desires to obtain from the Work, and shall in no 
way affect Design-Builder's independent contractor status as described herein. 

3.3.7 The Design-Builder shall review subcontractor safety programs, proced4res, and precautions in 
connection with performance of the Work. However, the Design-Builder's duties shall not relieve any 
subcontractor(s) or any other person or entity (e.g. a supplier), including any person or entity with whom 
tDe Design-Builder does not have a contractual relationship, of their responsibility or liability relative to 
compliance with all applicable federal, state and local laws, rules, regulations, and ordinances, which 
shall include the obligation to provide for the ,safety of their employees, persons, and property and their 
requirements to maintain a work environment free of recognized hazards. The foregoing 
notwithstanding. the requirements of this paragraph are not intended to impose upon the Design-Builder 
any additional obligations that the Design-Builder would not have under any applicable state or federal 
laws including, but not limited to, any rules, regulations, or statutes pertaining to the Occupational Safety 
and Health Administration. 

3.4 lABOR AND MATERIALS. 

12-14-10 

3A.1 Unless otherwise provided in the Contract Documents, the Design-Builder shall provide and pay 
for a/llabor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, 
transportation, and other facilities and services necessary for proper execution and completion of the 
Work, whether temporary or permanent and whether or not incorporated or to be incorporated in the 
Work. 
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3.4.2 Records of expenses pertaining to Additional Services and services performed on the basis of a 
Worker Wage Rate or Monthly Salary Rate shall be kept on the basis of generally accepted accounting 
principles and in accordance with cost accounting standards promulgated by the Federal Office of 
Management and Budget Cost Accounting Standards Board and shall be available for audit by the 
Owner or the Owner's authorized representative on reasonable notice. 

3.4.3 PREVAILING WAGE RATE AND GENERAL LABOR CONDITIQNS. The Provisions of Chapter 
2258, Texas Government Code, are expressly made a part of this contract. In accordance therewith, the 
City will provide Contractor with a schedule of the general prevailing rate of per diem wages in this 
locality for each craft or type of workman needed to perform this contract plior to the bidding of the 
Project and this schedule will become a part hereof. The Conlroctor shall forfeit as a penalty to the City 
sixty dollars ($60.00) for each laborer, workman, or mechanic employed, for each calendar day, or 
portion thereof, that such laborer, workman or mech.anic is paid less than the said stipulated rates for 
any work done under said contract, by the contractor or any sub-contractor under him. . The 
establishment of prevailing wage rates pursuant to Chapter 2258, Texas Government Code shall not be 
construed to relieve the Contractor from his obligation under any Federal or State Law regarding the 
wages to be paid to or hours worked by laborers, workmen or mechanics insofar as applicable to the 
work to be performed hereunder. The Contractor, in the execution of this Project, agrees that he shall 
not discriminate in his empJoyment practices against any person because of race, color, creed, sex or 
origin. The Contractor agrees that he/she will not engage in employment practices which have the effect 
of diSCriminating against employees or prospective employees because of race, color, religion, national 
origin, sex, age, handicap or"political belief or affiliation. In addition, Contractor agrees that he/she will 
abide by all applicable terms and City "General Conditions" governing wages and labor standards and 
practices, established by City ordinance 60110, amended by City ordinance 71312 and 2008-11-20-
1045, and provisions of the Nondiscrimination Clause and the Small and/or Minority Business Advocacy 
Clause as contained in the city of San Antonio's current Affirmative Action Plan on file in the City Clerk's 
Office. ~ 

3.4.4 Substitutions. 

3.4.4.1 Substitutions and alternates may be rejected without explanation and will be considered 
only under one or more of the following conditions: (i) the proposal is required for compliance 
with interpretation of code requirements or insurance regulations then existing; (ii) specified 
products are unavailable through no fault of the Design-Builder (iii) and when in the judgment of 
the Owner or the Owner's Consultant, a substitution would be substantially in the Owner's best 
interests in terms of cost. time, or other considerations. 

3.4.4.2 The Design-Builder must· submit to the Owner and Owner's Consultant (i) a full 
explanation of the proposed substitution and submittal of all supporting data, including technical 
information, catalog cuts, warranties, test results, installation instructions, operating procedures, 
and other like information necessary for a complete evaluation of the substitution; (ii) a written 
explanation of the reasons the substitution is necessary, including the benefits to the Owner and 
the Work in the event the substitution is acceptable; (iii) the adjustment, if any, in the Contract 
Sum; (iv) the adjustment, if any, in the time of completion of the Contract and the construction 
schedule; and (v) and in the event of a substitution under clause (ii) of Section 3.4.2.1, an 
affidavit stating the (a) the proposed substitution conforms to and meets all the requirements of 
the pertinent Specifications and the requirements shown on the Drawings, and (b) the Design
Builder accepts the warranty and correction obligations in connection with the proposed 
substitution as if originally specified by the Owner or the Owner's Consultant Proposals for 
substitutions shall be submitted in triplicate to the Owner or Owner's Consultant (if any) in 
sufficient time to allow the Owner or Owner's Consultant no less than twenty-one (21) working 
days for review. No substitutions will be considered or allowed without the Design-Builder's 
submittal of complete substantiating data and information as stated hereinbefore. 

3.4.4.3 In the event of substitution under clause (ii) of Section 3.4.2.1. and whether or not any 
such proposed substitution is accepted by the Owner or the Owner's Consultant, the Design
Builder shall reimburse the Owner for any fees charged by the Owner's Consultant or other 
consultants for evaluating each proposed substitute. " 
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3.4.5 Except as otherwise required for safety or protection of persons or the Work or property at the 
Site or adjacent thereto, no Work will be allowed by Owner between the hours of 10:00 p.m. and 6:00 
a.m. of the following day unless directed by the ODR or requested in writing by Design-Builder and 
approved by the Director of Capital Improvements Management Services or its Designee Department 
Director. 

3.4.6 The Design-Builder shall .at all times enforce strict discipOne and good order among persons 
working on the Project, and shall not employ or continue to employ any unfit person on the project or any 
person not skilled in the assigned work. The Design:-Builder shall be responsible to the Owner for all 
acts and omissions of its employees, all tiers of its Subcontractors, material suppliers, anyone whom the 
Design-Builder may allow to perform any Work on the Project, and their respective officers, agents, 
employees, and consultants whom the Design-Builder may allow to come on the job site with the 
exception of the Owner, the Owner's Consultant (if any), and the Program Management Team (if any). In 
addition, if the Design-Builder receives written notice from the Owner complaining about any 
Subcontractors or employees or anyone who is a hindrance to proper or timely execution of the Work, 
DeSign-Builder shall remedy such complaint without delay to the Project and at no additional cost to the 
Owner. This provision shall be included in all contracts between the Design-Builder and all 
Subcontractors of all tiers. 

3.4.7 The Design-Builder recognizes that the Project Site is a public facility which represents the City 
of San Antonio, and the Design-Builder shall prohibit the possession or use of alcohol, controlled 
substances, tobacco, and any prohibited weapons on the Project Site and shall require adequate dress 
of the Design-Builder's forces consistent with the nature of the work being performed, including wearing 
shirts at all times. Sexual harassment of employees of the Design-Builder or employees of the Owner by 
employees of the Design-Builder is strictly forbidden. Any employee of the Design.Builder who is found 
to have engaged in such conduct shall be subject to appropriate diSCiplinary action by the Design
Builder, including removal from the job Site. 

3.4.8 The Design-Builder shall only employ or use labor in connection with the Work capable of 
working harmoniously with aU trades, crafts, and any other individuals associated with the Project. 

3.4.9 All materials and equipment shall be as specified in the Contract Documents, and if not 
specified, shall be of good quality and new. except as otherwise provided in the Contract Documents. If 
required by Owner or Owner's Consultant, Design-Builder shall furnish satisfactory evidence (including 
reports of required tests) as to the source, kind and quality of materials and equipment. The Design
Builder may make substitutions only with the consent of the Owner. 

3.4.10 All materials shall be shipped, stored and handled in a manner that will protect and ensure their 
condition at the time of incorporation in the Work. After installation, all materials shall be properly 
protected against damage to ensure their being in the condition required by Section 3.5.1 when the Work 
is Substantially Completed or Owner takes over use and occupancy. whichever is earlier. 

3.4.11 The Design-Builder shall procure and furnish to the Owner all guarantees. warranties, spares 
and maintenance manuals that are called for by the Specifications or that are normally provided by a 
manufacturer. The maintenance manual shall include a catalog and price list for any equipment, 
materials, supplies, or parts used in the inspection, calibration, maintenance or repair of the equipment. 
Items in the catalog shall be readily available for purchase. 

3.4.12 During construction of the Work and for four years after final completion, the Design-Builder 
shall retain and shall require all Subcontractors to retain for inspection and audit by the City all books, 
accounts, reports, files, time cards, material invoices, payrolls, and evidence of all other direct or indirect 
costs related to the bidding and performance of this Work. Upon request by the Owner, a legible copy or 
the original of any or all such records shall be produced by the Design-Builder at the administrative office 
of the Owner. To the extent that it requests copies of such documents, the City will reimburse the 
Design-Builder and its Subcontractors for copying costs. The Design-Builder shall not be required to 
keep records of, or provide access to the make up of any negotiated and agreed-to lump sums, unit 
prices or fixed overhead and profit multipliers. 
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3.5 WARRANTY. 

12-14-10 

3.5.1 The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless otherwise required or permitted by the Contract 
Documents, that the Work will be free from defects not inherent in the quality required or permitted, and 
that the Work will conform to the reqUirements of the Contract Documents. Work not conforming to 
these requirements, including sUbstitutions not properly approved and authorized, may be considered 
defective. The Design-Builder's warranty excludes remedy for damage or defect caused by abuse, 
modifications not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, normal wear and tear and normal usage, and additional damage or defects caused by 
Owner's failure to promptly notify Design-Builder. If required by the Owner, the Design-Builder shall 
furnish satisfactory evidence as to the kind and quality of materials and equipment. . 

3.5.2 Design-Builder warrants and guarantees to OWner that all labor furnished to perform the 
Construction Work under the Contract will be competent to perform the tasks undertaken and is. the best 
quality obtainable, that the product of such labor will yield only first-class results in strict compliance with 
the Contract, that materials and equipment furnished will be of high quality and new unless otherwise 
permitted by the Contract, and that the Construction Work will be of high quality, free from faults and 
defects and in strict conformance with the Contract. Any and all Construction Work not strictly 
conforming to these requirements shall be considered defective and shall constitute a breach of Design
Builder's warranty. 

3.5.3 The Contractor agrees to assign to the Owner, at the time of final completion of the Work, any 
and all manufacturer's warranties relating to materials and labor used in the Work and further agrees to 
perform the Work in such manner so as to preserve any and all such manufacturer's warranties: 
provided that such assignment shall contain a reservation of Contractor's right to also enforce the 
manufacturer's warranties. As a condition precedent to final payment, the Contractor shall prepare a 
notebook with reference tabs and submit three copies of the notebook to Owner that includes a 
complete set of warrjIDties from subcontractors, manufacturers, or suppliers as appropriate, and 
executed by Contractor as required, with, as between Owner and Contractor, a warranty 
commencement date as required by the Contract DocumentS. The complete set of warranties shall also 
be submitted to Owner in an electronic format (PDF) on a Compact Disc (CD). 

3.5.4 A right of action by the Owner for any breach of the Design-Builder's express warranty herein 
shall be in addition to, and not in lieu of, any other remedies Owner may have under this Contract, at law, 
or in equity regarding any defective Work. 

3.5.5 The warranty provided in paragraph 3.5.1 shall be in addition to and not in limitation of any other 
warranty or remedy required by law or by the Contract Documents. and such warranty shall be 
interpreted to require Design-Builder, upon written timely demand by Owner, to replace defective 
materials and equipment and re-execute defective Work which is disclosed to the Design-Builder by the 
Owner within a period of one (1) year after (I) Substantial Completion of the applicable Work, (ii) such 
earlier' date contemplated by Section 9.9 or, (iii) in the event of a latent defect, within one (1) year after 
discovery thereof by Owner. 

3.5.6 The Design-Builder shall issue in writing to the Owner, as a condition precedent to final 
payment, a "General Warranty" reflecting the terms and conditions of paragraphs 3.5.1 and 3.5.2 for all 
Work under the Contract Documents. This General Warranty shall be assignable. Submittal of all 
warranties and guarantees are required ~ a prerequisite to the final payment. 

3.5.7 Except when a longer warranty time is' specifically called for in the SpeCification Sections or is 
otherwise provided by law, the General Warranty shall be for twelve.(12) months and shan be in form 
and content otherwise reasonably satisfactory to the Owner. OWner and Design-Builder acknowledge 
that the Project may involve construction work on more than one (1) building for the Owner. Each 
building, or approved phase of each building, shall have its own, separate, and independent date of 
Substantial Completion or final completion. Design-Builder shall maintain a complete and accurate 
schedule of the dates of Substantial Completion, dates upon which the one year warranty on each phase 
or building which is substantially complete will expire, and dates of. Design-Builder agrees to provide 
notice of the warranty expiration date to Owner and Owner's Consultant at least one month prior to the 
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expiration of the one year warranty period on each building or each phase of the building which has been 
substantially completed. Prior to termination of the one year warranty period, Design-Builder shall 
accompany the Owner and Owner's Consultant on reinspection of the building and be responsible for 
correcting any reasonable additional deficiencies not caused by the Owner or by the use of the building 
which are observed or reported during the reinspection. For extended warranties required by the 
Contract Documents, Owner will notify the Design-Builder of deficiencies and Design-Builder shall start 
remedying these defects within seven (7). days of initial notification from Owner. Design-Builder shall 
prosecute the work without interruption until accepted by the Owner and the Owner's Consultant (if any), 
even though such prosecution should extend beyond the limit of the warranty period. If Design-Builder 
fails to provide notice of the expiration of the one-year warranty period at least one month prior to the 
expiration date, Design-Builder's warranty obligations described in this paragraph shall continue until 
such inspection is conducted and any deficiencies found in the inspection corrected. 

3.5.8 Warranties, special or specific guarantees shall become effective on a date established by the 
Owner and Owner's Consultant in accordance with the Contract Documents. This date shall be the Date 
of Substantial Completion of the entire Work, unless otherwise provided in any Certificate of Partial 
Substantial Completion approved by the parties, except for work to be completed or corrected after the 
date of Substantial Completion and prior 10 final payment. Warranties for Work to be completed or 
corrected after the date of Substantial Completion and prior to Final Completion shall become effective 
on the later of the date the Work is completed or corrected and accepted by the Owner and Owner's 
Consultant or the date of final completion of the Work. . 

3.5.9 Neither final payment nor compliance by the Design-Builder with any provision in the Contract 
Documents shall constitute an acceptance of Work not done in accordance with the Contract 
Documents or relieve the DeSign-Builder or its sureties of liability with respect to any warranties or 
responsibility for faulty materials and workmansnip. The Design-BUilder warrants that the Work will 
.conform to the requirements of the Contract Documents. 

3.5.10 The building(s) shall be watertight and leak proof at every point and in every area, except where 
leaks can be attributed to damage to the building(s) by external forces beyond Design-Builder's control. 
The Design-Builder, immediately upon notification by the Owner of water penetration, shall determine the 
source of water penetration and perform any work n~ssary to make the building(s) watertight. The 
Design-Builder also shall repair or replace any damaged material, finishes, and fixtures, damaged as a 
result of this water penetration, to return the building(s) to Original condition. The costs of such 
determination and repair shall be borne by the DeSign-Builder only to the extent that the leak(s) are 
attributable to faulty workmanship or unauthorized or defective materials. 

3.5.11 WARRANTY FULFILLMENT. Prior to the expiration of the specified warranty period provided for in 
the Contract Documen~, the Owner or Owner's Consultant will make a detailed inspection of the Work 
and will advise the Design-Builder and the Design:-Builder's Surety of the items that require correction. 
The Owner or Owner's Consultant will make a subsequent inspection and if the corrections have been 
properly performed, the Owner or the Owner's Consultant will issue a letter of release on the 
maintenance obligations to the Design-Builder and the Surety. If for any reason the Design-Builder has 
not made the required corrections before the expiration of the warranty period, the warranty provisions 
a::; provided for in the Contract Documents shall remain in effect until the corrections have been properly 
performed and a letter of release issued. 

3.5.12 . Procurement and Review of Warranties: Design-Builder shall procure from all 
Subcontractors and Suppliers and shall transmit to the Director, all warranties required by the Contract. 
Design-Builder shall review all such warranties and shall certify to OWner that the warranties are in strict 
compliance with the requirements of the Contract. 

3.6 TAXES. The Design-Builder will not ·include in the Contract Sum or any Modification any amount for 
sales, use, or similar taxes for which (1) the City is exempt, and (2) the Owner has provided the Design
Builder with a tax exemption certificate or other documentation necessary to establish the Owner's 
exemption from such taxes. 
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3.7 _ flERMITS, FEES AND NOTICES. 

3.7.1 Permits. Unless otherwise provided in the Contract Documents or by the OWner per Article 
2.2.2, the Contractor shall secure and pay for permits and governmental fees, licenses, and inspections 
which are customarily secured after execution of the Contract and which are legally required when bids 
are received or negotiations concluded. The originals of permits, licenses and authorizations shall be 
delivered to the Director upon completion of the Construction Work, and receipt of these documents by 
Owner shall be a condition precedent to final payment. Design-Builder shall also give and maintain any 
and all notices required by applicable laws pertaining to the construction of the Construction Work 

3.7.2 The Design-Builder shall comply with and give notices required by laws, ordinances, rules, 
regulations and lawful orders of public auth9rities applicable to performance of the Work. 

3.7.3 It is the Design-Builder's responsibility to ascertain that the Contract Documents are in 
accordance with applicable laws, statutes, ordinances, building codes, and rules and regulations. If the 
Design-Builder observes that portions of the Contract Documents are at variance therewith, the Design~ 
Builder shall promptly notify the Owner's Consultant and Owner in writing, and shall make all necessary 
changes before the Work affected by such modification is performed. 

3.7.4 If the Design-Builder performs Work knowing it to be contrary to laws, statutes, ordinances, 
building codes, and rules and regulations without such notice to the Owner's Consultant and Owner, the 
Design-Builder shall assume appropriate responsibility for such Work and shall bear the costs 
attributable to correction. 

3.7.5 The Design-Builder shall also assist Owner in obtaining all permits and approvals, and pay at the 
Owner's request, all fees and expenses, if any, associated with National Pollutant Discharge Elimination 
System (NPDES) regulations administered by the Environmental Protection Agency (EPA) and local 
authorities, if applicable, that require completion of documentation and/or acquisition of a "Land 
Disturbing Activities Permit" for the Project. Design-Builder's obligations under this paragraph do not 
require it to perform engineering services during the pre-construction phase to prepare proper drainage 
for the Site. However, any drainage alterations made by Design-Builder during the construction process 
which require the issuance of a permit shall be at Design-Builders sole cost. 

3.8 ALLOWANCES. 

12-14-10 

3.8.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Contract 
Documents. Items covered by allowances shall be supplied for such amounts and by such persons or 
entities as the Owner may direct. but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 

3.8.2 Unless otherwise provided in the Contract Documents: 

3.8.2.1 Allowances shall cover the cost to the Design-Builder of materials and eqUipment 
delivered at the site and all required taxes, less applicable trade discounts; 

3.8.2.2 Contractors costs for unloading and handling at the site, labor, installation costs and 
other expenses contemplated for stated allowance shall be included in the Contract Sum; 

3.8.2.3 Whenever actual costs are more than or less than allowances, the Contract Sum shall 
be adjusted accordingly by Change Order. The amount of the Change Order shall reflect: (1) 
the difference between actual costs and the allowances under Section 3.8.2.1, and (2) changes 
in Design-Builder's costs under Section 3.8.2.2. 

3.8.3 Materials and equipment under an allowance shall be selected by the Owner within such time 
as is reasonably specified by the Design-Builder as necessary to avoid delay in the Work. 
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3.9 SUPERINTENDENT. 

3.9.1 At all times during the progress of the Work Design-Builder shall assjgn a competent resident 
superintendent, able to communicate fluently in English, and any necessary assistants, all satisfactory to 
the Director of Capital Improvements Management Services or Designee Department Director, as 
applicable. Any Superintendent designee shall be identified in writing 10 the ODR promptly after Owner 
issues written Notice to Proceed. The Superintendent shall represent the Design-Builder and all 
directions given to him shall be binding on the Design-Builder. The designated Superintendent shall not 
be replaced without written notice to the ODR and approval of the Director, which approval will not be 
unreasonably withheld, except with good reason (including any termination or disability of the 
Superintendent) or under extraordinary circumstances. The Superintendent may not be employed on any 
other project prior to Final Completion of the Work, without the approval of the Director, which approval 
will not be unreasonably withheld. 

3.9.2 The Design-Builder shall furnish a list to the Owner and Owner's Consultant (if any) of all 
engineers, consultants, job-site superintendents, subcontractors and suppliers involved in construction. 
The Design-Builder shall provide such information to t~e Owner. 

3.9.2.1 The Owner, upon the showing of good and reasonable cause, may reject or require 
removal of any engineer. consultant, job superintendent, or employee of the Design-Builder. 
Subcontractor or Sub-subcontractor involved in the Project. 

3.9.2.2 Design-Builder shall provide an adequate staff for the proper coordination and 
expedition of the Work. Owner reserves the right to require Design-Builder to dismiss from the 
Work any employee or employees that Owner may deem incompetent, careless, insubordinate. 
or in violation of any provision in these Contract Documents. This provision is applicable to 
Subcontractors, Sub-subcontractors and their employees. 

3.9.2.3 The Owner reserves the right to utilize one or more of its employees to function in the 
capacity of the City's Inspector, whose primary function will be daily inspections, checking pay 
requests, construction timelines, and storage of supplies and materials. , 

3.10 DESIGN-BUILDER'S WORK PROGRESS SCHEDULES. 

12-14·10 

3.10.1 Unless indicated otherwise in those documents, COntractor shall submit their initial Work 
Progress Schedule for the Work in relation to the entire Project to the ODR and the Design Consultant 
not later. than ten (10) days after the effective date of the Notice to Proceed. Unless otherwise indicated 
in the Contract Documents, in accordance with Specification 700, updated February 2010. the Work 
Progress Schedule shall be a computerized Critical Path Method (CPM) with full reporting capability 
(Primavera Project Manager 5.x or above, or Primavera Contractor 4.1 or above). This initial schedule 
shall indicate the dates for starting and completing the various aspects required to complete the Work, 
including mobilization, procurement, installatiqn, testing, inspection, and acceptance of all the Work of 
the Contract, including any contractually mandated Milestone Dates. The initial schedule shall not 
exceed the time limits set forth in the Contract Documents. Contractor shall organize the Work Progress 
Schedule and provide adequate detail so the Schedule is capable of measuring and forecasting the 
eff~ of delaying events on completed and uncompleted activities. When acceptable to the OWner, this 
initially accepted schedule shall be the Baseline Schedule for comparison to actual conditions throughout 
the Contract Duration. 

3.10.2 The Work Progress Schedule and successive updates or revisions thereof are for the Design
Builder's use in managing the Work. The Work Progress Schedule is for the information of the Owner 
and to demonstrate that the Design-Builder has complied with requirements for planning the Work. The 
Owner's acceptance of a schedule and schedule updates or revisions constitutes the Owner's 
agreement 10 coordinate its own activities with the Design-Builder's activities as shown on the schedule. 

3.10.2.1 Acceptance of the Work Progress Schedule, or update and/or revision thereto, does 
not indicate any approval of the Design-Builder's proposed sequences and duration. 
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3~10.2.2 Acceptance of a Work Progress Schedule update or revision indicating early or late 
completion does not constitute the Owner's consent to any changes, alter the terms of the 
Contract, waive either the Design-Builder's responsibility for timely completion, or waive the 
Owner's right to damages for the Design~Builder's failure to do so: " 

3.10.2.3 The Design-Builder's scheduled dates for completion of any activity or of the entire 
Work do not constitute a change in terms of the Contract. Change Orders are the only method 
of modifying the completion date(s) and Contract Times. 

3.10.3 Submittal of a schedule, schedule revision, recovery schedule or schedule update constitutes the 
Design-Builder's representation to the Owner, as of the date of the submittal. of the accurate depiction of 
all progress to date and that the Design-Builder will follow the schedule as submitted In performing the 
Work. 

3.10.4 Schedule Updates. The Work Progress Schedule and the Submittal Schedule shall be updated 
monthly, as a minimum, to reflect progress to date and current plans for completing the Work. A paper 
and an electronic copy of the update shall be submitted to the Owner's Consultant (if any) and ODR as 
directed. The Owner has no duty to make progress payments unless accompanied by the updated Work 
Progress Schedule. The anticipated date of SUbstantial Completion shall show all extensions of time 
granted through Change Order(s) as of the date of the update. The Design-Builder, after coordination 
and consultation with the Owner, may revise the Work Progress Schedule logic only with the Owner's 
concurrence, which will not be unreasonably withheld, when, in the Design-Builder's jUdgment, it 
becomes necessary for the management of the Work. The Design-Builder shall identify all proposed 
changes to schedule logic to Owner and to the Owner's Consultant via an Executive Summary 
accompanying the updated schedule for review prior to implementation of any revisions. 

3.10.4.1 Each schedule shall segregate the Work into a sufficient number of activities to 
facilitate the efficient use of cliticaJpath method scheduling by the Design-Builder, Owner, and 
Owner's Consultant. Each schedule activity shatl be assigned a cost value consistent with the 
Schedule of Values so as to allow the Owner and Design-Builder to project cash flow for the 
Project. 

3.10.4.2 Each schedule shaH include activities representing manufacturing, fabrication, or 
ordering lead time for materials, eqUipment, or other items for which the Owner and/or Owner's 
Consultant is required to review submittals, shop drawings, product data, or samples. 

3.10.4.3 Each schedule, other than the initial schedule, shall indicate the aotivities, or portions 
thereof, which have been completed; shall reflect the actual time for completion of such 
activities; and shall reflect any changes to the sequence or planned duration of all activities. 

3.10.4.4 If any updated schedule exceeds the time limits set forth in the Contract Documents 
for Substantial Completion of the Work, the Design-Builder shall include with the updated 
schedule a statement of the reasons for the anticipated delay in Substantial Completion of the 
Work and the Design-Builder's planned course of action for completing the Work within the time 
limits set forth in the Contract Documents. If the Design-Builder asserts that the failure of the 
Owner or the Owner's Consultant to provide information to the Design-Builder is the reas.on for 
anticipated delay in completion, the Design-Builder shall also specify what information is 
required from the Owner or Owner's Consultant. 

3.10.4.5 Neither the Owner or the Design-Builder shall have exclusive ownership of float time 
in the schedule, and all float time shall inure to the benefit of the project. The Design-Builder 
agrees to use its best efforts not to sequence the Work or assign activity duration so as to 
produce a schedule in which more than one-fourth of the remaining activi1ies have no float time. 

3.10.4.6 Submission of any schedule under this Contract constitutes a representation by the 
Design-Builder that as of the date of the submittal: (1) the schedule represents the sequence in 
which the Design-Builder intends to prosecute the remaining Work; (2) the schedule represents 
the actual sequence and duration used to prosecute the completed Work; (3) that to the best of 
its knowledge and belief the Design-BUilder is able to complete the remaining Work in the 
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sequence and time indicated; and, (4) that the Design-Builder intends to complete the remaining 
work in the sequence and time indicated. 

3.10.5 Completion of Work. The Design-Builder is accountable for Substantially Completing the Work 
in the Contract Time, or as otherwise amended by Change Order. 

3.10.5.1 If, in. the judgment of the Owner, the Schedule update reflects that the Work is behind 
'schedule and the rate of performance of the Work is inadequate to regain scheduled progress to 
insure timely Substantial Completion of the entire Work or a separable portion thereof, the 
Design-Builder,when so informed by the Owner, shall immediately take action to increase the 
rate of Work performance by: ihcreasing working forces; increasing equipment or tools; 
increasing hours of work or number of shifts; expediting delivery of materials; changing, with the 
approval of the Owner, the schedule logic and Work sequences; or taking other action proposed 
if acceptable to Owner. 

3.10.5.2 Within ten (10) calendar days after such notice from the Owner or the ODR. the 
Design-Builder shall notify the ODR in writing of the specific measures taken and/or planned to 
increase the rate of progress. The Design-Builder shall include an estimate as to the date of 
scheduled progress recovery and an updated Work Progress Schedule illustrating the Design~ 
Builder's plan for achieving timely completion of the project. 

3.10.5,3 Should the ODR deem the plan of action inadequate, the Owner shall have the right to 
order the Design-Builder to take corrective measures necessary to expedite the progress of 
construction, including, without limitations, (i) working additional shifts of overtime, (ii) supplying 
additional manpower, equipment and facilities, and (iii) other similar measures (hereinafter 
referred to collectively as "Extraordinary Measuresj. Such Extraordinary Measures shall 
continue until the progress of the Work complies with the stage of completion required by the 
Contract· Documents. 

3.10.5.4 The Owner's right to require Extraordinary Measures js solely for the purpose of 
ensuring the Substantial Completion of the Work within the Contract Time. The Design-Builder 
shall not be entitled to an adjustment in the Contract Sum in connection with Extraordinary 
Measures required by the Owner under or pursuant to this Section, except as may be provided 
under the provisions of Article 4.3.1.1. 

3.10.5.5 The Owner may exercise the rights furnished the Owner under or pursuant tQ this 
Section 3.10.5 as frequently as the Owner deems necessary to ensure that the Design-Bunder's 
performance of the Work will comply with any Milestone Dq,te or completion date set forth in the 
Contract Documents. . 

3.10.6 If reasonably required by Owner, Design-Builder shall also prepare and furnish Project cash 
flow projections, manning data for critical activities, and schedules for the purchase and delivery of an 
critical equipment and material. together with periodic updating thereof. 

3.10.7 The Design-Builder shall recommend to the Owner and to the OWner's Consultant a schedule 
for procurement of long-lead time items, which will constitute part of the Work as required to meet the 
project schedule 

3.10.8 This Article pertains to construction phase schedules. Additional requirements for design phase 
scheduling for Construction Manager-at-Risk and Design Build contracts are outlined in Division 1 
Project Planning and Scheduling Specification. Refer to Special Conditions and Division 1 General 
Administration Specifications for additional schedule requirements. 

3.11 DOCUMENTS AND SAMPLES AT ntE SITE. 
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3.11.1 Record Copy of Contract Documents: Design-Builder shall continuously maintain at the site, 
for the benefit of Owner, an updated copy of this Contract. including one record copy of the Contract 
Documents marked to record on a current basis changes, selections and modifications made during 
construction. Additionally. Design-Builder shall maintain at the site, for the benefit of Owner, a copy of all 
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Shop Drawings, Product Data, Samples, and other Submittals. Upon Final Completion of the 
Construction Work, or upon the Director's request, all of the documents described in this Paragraph 
shall be finally updated and delivered to Owner and shall become the property of Owner. 

3.11.2 The Design-Builder shall maintain at the Site for the Owner one record copy of the Drawings, 
Specifications, Addenda, Change Orders and other Amendments, in good order and currently marked, 
to record field changes and selections made during construction, and one record copy of approved Shop 
Drawings, Product Data, Samples and similar required submittals. These shall be available to the 
Owner's Consultant and shall be delivered to the Owner's Consultant for submittal to the Owner upon 
completion of the Work. 

3.11.3 DeSign-Builder shall at all times maintain job records, including, but not limited to, invoices, 
payment records, payroll records, daily reports, logs, diaries, and job meeting minutes applicable to the 
Project. Design-Builder shall make such reports and records available to inspection by the Owner, 
Owner's Consultant, or their respective agents, within five (5) working days of request by Owner, 
Owner's Consultant, or their respective agents. 

3.12 SHOP DRAWINGS, PRODUCE DATA AND SAMPLES 
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3.12.1 Shop Drawings are drawings, diagrams, illustrations, schedules, performance charts, brochures 
and other data which are prepared and furnished by the Design-Builder or its agents, manufacturers, 
suppliers or distributors, and which illustrate and detail some portion of the Work. 

3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, 
diagrams and other information furnished by the Design-Builder to illustrate materials or equipment for 
some portion of the Work. 

3.12.3 Samples are physical samples of materials, equipment, or workmanship that are representative of 
some portion of the Work, furnished by the Design-Builder to Owner to assist Owner and Owner's 
Consultant in the establishment of workmanship and quality standards by which the Work will be judged. 

3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract Documents. 
The purpose of their submittal is to demonstrate, for those portions of the Work for which submittals are 
required by the Contract Documents, the way by which the Design-Builder proposes to conform to the 
information given and the design concept expressed in the Contract DOcuments. Review by the Owner 
or Owner's Consultant is subject to the limitations of Section 4.2.8. Informational submittals upon which 
the Owner or Owner's Consultant is not expected 10 take responsive action may be so identified in the 
Contract Documents. Submittals which are not required by the Contract Documents may be returned by 
the Owner's Consultant without action. 

3.12.5 The DeSign-Builder shall review for compliance with the Contract Documents, approve and 
submit to the Owner or Owner's Consultant Shop Drawings, Product Data, Samples and similar 
submittals required by the Contract Documents with reasonable promptness and in such sequence as to 
cause no delay in the Work or in the activities of the Owner or of separate contractors. Submittals which 
are not marked as reviewed for compliance with the Contract Documents and approved by the Design
Builder may be returned by the Owner or Owner's Consultnat without action. 

3.12.6 -By approving and submitting Shop Drawings, Product Data, Samples and similar submittals, 
the Design-Builder represents that the Design-Builder has determined and verified materials, field 
measurements and filed construction criteria related thereto, or will do so, and has checked and 
coordinated the information contained within such submittals with the requirements of the Work and of 
the Contract Documents. 

3.12.7 The Design-Builder shall perform no portion of the Work for which the Contract Documents 
require submittal and review of Shop Drawings, Product Data, Samples or similar submittals until the 
respective submittal has been approved by the Owner or Owner's Consultant. The Owner, or Owner's 
Consultant, if applicable, will review and return such submitta1s within ten (10 ) working days or within a 
reasonable period so as to not delay the project. 
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3.12.8 The Work shall be in accordance with approved submittals, except that the Design-Builder shan 
not be relieved of responsibility for deviations. from requirements of the Contract Documents by the 
Owner's or Owner's Consultant's approval of Shop Drawings, Product Data, Samples or similar 
submittals unless the Design-Builder has specifically informed the Owner or Owner's Consultant in 
writing of such deviation at the time of submittal and (1) the Owner or Owner's Consultant has given 
written approval in the specific deviation as a minor change in the Work, or (2) a Change Order or Field 
Work Directive has been issued authorizing the deviation. The Design-Builder shan not be relieved of 
responsibility for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by 
the Design-Builder's approval thereof. 

3.12.9 The Design-Builder shall direct specific attention, in writing or on resubmitted Shop Drawings, 
Product Data, Samples or similar submittals, to revisions other than those requested by the Owner or 
Owner's Consultant on previous submittals. In the absence of such written notice, the Owner's or 
Owner's Consultant's approval of a resubmission shall not apply to such revisions. 

3.12.10 The Design-Builder shall provide professional services which constitute the practice of 
architecture or engineering as required by the Contract Documents for the design of the Work and as 
necessary for the Design-Builder to carry out the Design-Builder's responsibilities for construction 
means, methods, techniques, sequences and procedures. The Design-Builder shall not be required to 
provide professional services in violation of applicable law. If professional design services or 
certifications by a design professional related to systems, materials, or equipment are specifically 
required of the Design-Builder by the Contracf Documents, the Owner and the Owner's Consultant (if 
any) will specify all performance and design criteria that such services must satisfy. The Design-Builder 
shall cause such services or certifications to be provided by a properly licensed design professional, 
whose signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop 
Drawings and other submittals prepared by such professional. Shop Drawings and other submittals 
related to the Work designed or certified by such professional, if prepared by others, shall bear such 
professional's written approval when submitted to the Owner or Owner's Consultant. The Owner and the 
Owner's Consultant (if any) shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design profeSSionals, provided the Owner 
and the Owner's Consultant (if any) have specified to the Design-Builder all performance and design 
criteria that such services must satisfy. Pursuant to this Section 3.12.10, the Owner and the Owner's 
Consultant will review, approve or take other appropriate action on submittals only for the limited 
purpose of checking of conformance with information given and the design concept expressed in the 
Contract Documents. . 

3.13 USE OF SITE 

3.13.1 DeSign-Builder shall confine construction eqUipment, the storage of materials and equipment 
and the operations of workers to areas permitted by law, ordinances, permits, or the reqUirements of the 
Contract Documents, and shall not unreasonably encumber the premises with construction equipment or 
other materials or equipment. '. 

3.13.2 Design-Builder shall not load nor permit any part of any structure to be loaded in any manner 
that will endanger the structure, nor shall Design-Builder subject any part of the Work or adjacent 
property to stresses or pressures that will endanger it. 

3.13.3 The Design-Builder will abi~e by all applicable rules and regulations of the Owner with respect 
to conduct, including smoking. parking of vehicles, security regulations and entry into adjacent facilities 
owned by the City. 

3.14 CUTTING AND PATCHING 
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3.14.1 The Design-BUilder shall be responsible for cutting, fitting or patching required to complete the 
Work or to make its parts fit together property 

3.14.2 The Design-Builder shall not damage or endanger a portion of the Work or fully or partially 
completed construction of the Owner or separate contractors by cutting, patching or otherwise altering 
such construction, or by excavation. The Design-Builder shall not cut or otherwise alter such 
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construction by the Owner or a separate contractor except with written consent of the OWner and of such 
separate contractor, which consent shall not be unreasonably withheld. The Design-Builder shall not 
unreasonably withhold from the Owner or a separate contractor the Design-Builder's consent to cutting 
or otherwise altering the Work. 

3.14.3 Any part of the finished Work damaged during installation or prior to Substantial Completion of 
the Work (or such earlier date established in Section 9.9) shall be repaired so as to be equal in quality, 
appearance, service~bility and other respects to an undamaged item or part of the Work. Where this 
cannot be fully accomplished the damaged item or part shall be replaced. 

3.15 CLEANING UP. 

3.15.1 During th~ progress of the Work, Design-Builder shall keep the Site and surrounding area free 
from accumulations of waste materials, rubbish, trash, excess materials or equipment, together with 
Design-Builder's property and other debris resulting from the Work. Design-Builder shall clean, sweep, 
mop, brush and polish, as appropriate, the interior o(the improvements or renovated areas, including but 
not limit~d t{), any floors, carpeting, ducts, fixtures, and Ventilation units operated during construction, 
and shall clean exterior gutters, drainage, walkways, driveways and roofs of debris. If the Design-Builder 
fails to clean up as provided in the Contract Documents, the OWner may do so and the cost therefore 
shall be charged to the Design-Builder 

3.15.2 Prior to Substantial Completion of the Work, Design-Builder shall remove aU waste materials, 
rubbish and debris from and about the premises as well as all tools, appliances, construction equipment 
and machinery, and surplus materials, and shall leave the site clean and ready for occupancy, by Owner. 
DeSign-Builder shall clean, sweep, mop, brush and polish, as appropriate, the interior of the 
improvements or renovated areas, including but not limited to, any floors, carpeting, ducts, fixtures, and 
ventilation units operated during' construction, and shall clean exterior gutters, drainage, walkways, 
driveways and roofs of debris. Design-Builder shall restore to their original condition those portions of the 
Site not designated for alteration by the Contract Documents. If the Design~Builder fails to clean up as 
provided in the Contract Documents, the Owner may do so and the cost therefore shall be charged to 
the Design-Builder. 

3.16 ACCESS To \\IORK. At all times relevant to the Contract, the Design-Builder shall provide the Owner, 
Owner's Consultant and designees access to theConstruction Work in preparation and in progress 
wherever located without formality or other procedure. . 

3.17 PATENT FEEs AND Roy At TIES. 

3.17.1 DeSign-Builder shall pay all license fees and royalties and assume all costs incident to the use 
of the performance of the Work or the incorporation· in the Work of any invention, design, process, 
product, or device which is the subject of patent rights or copyrights held by others. If a particular 
invention, design, process, product or device is specified in the Contract Documents for use in the 
performance of the Work and if to the actual knowledge of Owner its use is subject to patent rights or 
copyrights calling for the payment of any license fee or royalty to others, the existence of such. rights 
shall be disclosed by Owner in the Contract Documents. 

3.18 INDEMNITY PROVISIONS. 
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DeSign-Builder covenants and agrees to HOLD HARMLESS and UNCONDITIONALLY INDEMNIFY, 
PROTECT and DEFEND the City, its elected officials, employees, officers, directors, volunteers and 
representatives of the City, and Owner's Consultant (if any) .individually or collectively, from and against 
any and all third party claims, demands, actions, liabilities, liens, losses, damages, costs and expenses, 
of every kind and character whatsoever, including without limitation by enumeration the amount of any 
judgment, penalty, interest. court costs and reasonable legal fees incurred in connection with the same, 
or the defense thereof, for or in connection with loss of life or personal injury (including employees of 
Design-Builder and of Owner) damage to property (other than the Work itself and including property of 
Design-BUilder and of Owner), but only to the extent caused by the negligent acts or omissions of, or 
incident to or in connection with or resulting from the negligent acts or omissions of, Design-Builder, its 
agents, servants, and employees, or its subcontractors and their agents, servants, and employees, in 

General Conditions Design-Build 
24 



12-14·10 

connection with the Work to be performed, services to be rendered, or materials to be furnished, under 
this Contract. Notwithstanding anything to the contrary included herein, in no event shall the Design
Builder be liable for claims arising out of accidents resulting from the sale negligence of Owner, all 
without however, waiving any governmental immunity available to the City under Texas Law and without 
waiving any defenses of the parties under Texas Law. 

3.18.2 In addition to the above, Design-Builder also covenants and agrees to HOLD HARMLESS and 
UNCONDITIONALL y INDEM~IFY, PROTECT and DEFEND the City, its elected officials, employees, 
officers, directors, volunteers and representatives of the City, individually'or collectively, from and against 
any and all third party claims, demands, actions, liabilities, liens, losses, damages, costs and expenses, 
of every kind and character whatsoever, including without limitation by enumeration the amount of any 
judgment, penalty, interest, court costs and reasonable legal fees incurred in connection with the same, 
or the defense thereof, for or in connection with loss of life or personal injury (including employees of 
Design-Builder and of Owner) damage to property (other than the Work itself and includiDg property of 
Design-Builder and of Owner), but only to the extent caused by the intentional or deliberate misconduct, 
grossly negligent. willful acts or omissions of, Design-Builder, its agents, servants, and employees, or its 
subcontractors and their agents, servants, and employees, or in connection with the Work to be 
performed, services to be rendered, or materials to be furnished, under this Contract, including but not 
limited to violations 'Of any statute, regulation, ordinance or provision of this Contract. Notwithstanding 
anything to the contrary included herein, in no event shall the Design-Builder be liable for claims arising 
out of accidents resulting from the sole negligence of Owner, all without however, waiving any 
governmental immunity available to the City under Texas Law and without waiving any defenses of the 
parties under Texas Law. 

3.18.3 Intellectual Property Indemnification Design-Builder shall protect, indemnify, and defend 
and/or handle at its own cost and expense any claim or action against City, its elected offiCials, 
employees, officers, directors, volunteers and representatives of the City and Owner's Consultant, 
individually or collectively, for infringement of any United States Patent, copyright or similar property right 
including, but not limited to, misappropriation of trade secrets and any infringement by Design-Builder 
and its employees or its subcontractors and their agents, servants, and employees, based on any 
deliverable or any other materialsfumished hereunder by the Design-Builder, and used by either City or 
Design-Builder within the scope of this agreement (unless said infringement results directly from Design
Builder's compliance with City's written standards or specifications). Design-Builder does not warrant 
against infringement by reason of Owner's or Owner's ConsuJtant's (if applicable) design of articles or their 
use in combinmion with other materials or in the operation of any process. DeSign-Builder shall have the 
sole right to conduct the defense of any such claim or action and all negotiations for its settlement or 
compromise, unless othelWise mutually agreed upon and expressed in writing signed by the parties 
hereto. Design-Builder agrees to consult with the City Attorney during such defense or negotiations, and 
make good faith efforts to avoid any position adverse to the interest of the City. City will make available 
to Design-Builder any deliverables and/or works made for hire by Design-Builder which are necessary to 
the defense of Design-Builder against any claim of infringement for the duration of Design-Builder's legal 
defense. 

3.18.4 If such infringement claim or action has occurred or, in Design-Builder's judgment is likely to 
occur, City shall allow the DeSign-Builder at Design-Builder's option and expense, (unless such 
infringement results directly from Design-Builder'S compliance with City's written standards or 
specifications or by reason of City's or Owner's Consultant's design of articles or their use in 
combination with other materials or in the operation of any process for which the City shall be liable) to 
either: (a) procure for City the right to continue using said deliverable and/or materials; (b) modify such 
deliverable and/or materials to become non-infringing {provided that such modification does not 
adversely affect City's intended use of the deliverable and/or materials as contemplated hereunder}; (c) 
replace said deliverable and/or materials with an equally suitable, compatible and functionally equivalent 
non-infringing deliverable andlor materials at no additional charge to City; or (d) if none of the foregoing 
alternatives is reasonably availaQle to Design-Builder, upon written request City shall return the 
deliverable and/or materials in question to Design-Builder and Design-Builder shall refund all monies 
paid by City with respect to such deliverable and/or materials and accept return of same. If any such 
cure provided for in this Section shall fail to satisfy the third-party claimant, these actions shall not relieve 
Design~Builder from its defense and indemnity obligations set forth in this Article. 
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3.18.5 The indemnification obligations under this Article 3.18 shall not be limited in any way by the limits 
of any insurance coverage or any limitation on the amount or type of damages, compensation, or 
benefits payable by, for, or to Design-Builder or any subcontractor, supplier, or any other individual or 
entity under any insurance policy, workers' compensation acts, disability benefit acts, or other employee 
benefits acts. 

3.18.6 Workmen Safety. The indemnification hereunder shall include, without lImiting the generality of 
the foregoing, liability which could arise to the Owner, its agents, consultants, and representatlves or the 
Owner's Consultant pursuant to State statutes for the safety of workmen and in addition, all Federal 
statutes and rules existing there under for protection, occupational safety and health to workmen .. It is 
agreed that the primary obligation of the Design-Builder is to comply with these statutes in the 
performance by Design-Builder of the Work and that the obligations of the Owner, its agents. consultants, 
and representatives under said statutes are secondary to that of the Design-Builder. 

3.18.7 Other Provisions Regarding Indemnity. 

3.18.7.1 The provisions of this indemnification are solely for the benefit of the Parties hereto and 
are not intended to create or grant any rights, contractual or otherwise. to any other person or 
entity. 

3.18.7.2 The indemnities contained herein shall survive the termination of this Contract for any 
reason whatsoever. 

3.18.7.3 Design-Builder shall promptly advise the City in writing of any claim or demand against 
the City or Design-Builder, as the case may be, known to Design-Builder, related to or arising 
out of Design-Builder's activities under this Contract. and shall see to the investigation and 
defense of such claim or demand at Design-Builder's cost. The City shall have the right, at its 
option and at its own expense, to partiCipate in such defense without relieving Design-Builder of 
any of its obligations under this Article. 

3.18.7.4 Defense Counsel. City shall have the right to approve defense counsel, of which 
approval will not be unreasonably withheld. to be retained by Design-Builder in fulfilling its 
obligation hereunder to defend and indemnify City, unless such right is expressly waived by City 
in writing. Design-Builder shall retain City approved defense counsel within seven (7) business 
days of City's written notice that City is invoking its right to indemnification under this Contract. If 
Design-Builder fails to retain counsel within such time period. City shall have the right to retain 
defense counsel on its own behalf and Design-Builder. shall be liable for all costs incurred by 
City. City shall also have the right. at its option, to be represented by advisory counsel of its own 
selection and at its own expense, without waiving the foregoing. 

3.19 REPRESENTATIONS AND WARRANTIES. The Design-Builder represents and warrants the following to the 
Owner (in addition to the other representations and warranties contained in the Contract Documents), as 
an inducement to the Owner to execute this Contract, which representations and warranties shall survive 
the execution and delivery of the Contract and the Final Completion of the Work: 
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3.19.1 Design-Builder will maintain all necessary licenses. permits or other authorizations necessary to 
act as Design-Builder for the Project until Design-Builder's duties under this Contract have been fully 

. satisfied; . 

3.19.2 Design-Builder has the expertise, experience, and knowledge as well as the necessary plant, 
personnel and financial capability to perform the Design Services and the Work in accordance with the 
terms of this Contract; 

3.19.3 Prior to the execution of this Contract, Design-Builder has visited and inspected the Project site 
and the local conditions under which the PrOject is to be designed, constructed and operated; 

3.19.4 Design-Builder assumes full responsibility to Owner for the improper acts and omissions of its 
Subcontractors or othe~ employed or retained by Design-Builder in connection with the Project; 
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3.19.5 that it is financially solvent, able to pay its c;iebts as they mature and possessed of sufficient 
working capital to complete the Work and perform its obligations under the Contract Documents; 

3.19.6 that it is able to furnish the plant, tools, materials, supplies, equipment and labor required to 
complete the Work and perform its obligations hereunder and has sufficient experience and competence 
to do so; 

3.19.7 that it is authorized to do business in the State of Texas and properly licensed by all necessary 
governmental and public quasi-public authorities having jurisdiction over it and over the Work and the 
site of the Project; 

3.19.8 that the execution of the Contract and its performance thereof is within its duly authorized 
powers; and . 

3.19.9 that its duly authorized representative has visited the Site of the Work, familiarized itself with 
the local conditions under which the Work is to be performed and correlated its observations with the 
requirements of the Contract Documents. 

3.19.10 Specific Representations: In order to induce Owner to execute this Contract and recognizing 
that Owner is relying thereon, DeSign-Builder, by executing this Contract, and· without superseding, 
limiting, or restricting any other representation or warranty set forth elsewhere. in the. Contract 
.Documents, or implied by operation of law, makes the following express representations to Owner: 

3.19.11 Design-Builder is professiollally and fulfy qualified to act as the design professional and the 
general contractor for the Project and is, and will remain, licensed to practice engineering and 
architecture and general contracting by all public entities having jurisdiction over Design-Builder or the 
Project; 

3.20 BUSINESS STANDARDS. Design-Builder, in performing irs obligations under Contract, shall establish and 
maintain appropriate business standards, procedures; and controls, including those necessary to avoid 
any real or apparent impropriety or adverse impact on the interest of Owner or affiliates. Design-Builder 
shall review, with Owner, at a reasonable frequency during the performance of the Work hereunder, 
such business standards and procedures including, without limitation, those related to the activities of 
Design-Builder's employees and agents in their relations with Owner's employees, agents, and 
representatives, vendors, subDesign-Bullders, and other third parties, and those relating to the 
placement and administration of purchase orders and SUbcontracts. 

ARTICLE 4. ADMINISTRATION OF THE CONTRACT. 

4.1 OWNER 
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4.1.1 The Owner will not be responsible for the Design-Builder's failure to. perform the Work in 
accordance with the requirements of the Contract Documents. The Owner will not have control over or 
charge of and will not be responsible for acts or omissions of the Design-Builder, Subcontractor, or their 
agents or employees, or any other persons or entities performing portions of the Work. 

4.1.2 Owner's Option to Review Submittals: Owner shall, have the right to review and accept 
Submittals, RFls, AS1s, Pay Application, and if Owner so elects, Design-Builder shall not perform any 
portion of the Construction Work as to which Owner has required submittal and review until such 
Submittal has been accepted by the Director or ODR. Acceptance by the Director or the ODR, however, 
shall not be evidence that Construction Work installed pursuant to the Director's or the ODR's 
acceptance conforms to the requirements of the Contract nor shall such acceptance relieve Design~ 
Builder of any of its responsibilities or warranties under the Contract. Except as otherwise provided in 
the Supplementary or Special Conditions, the Owner will have authority to reject Work that does not 
conform to the Contract Documents .. 

4.1.3 Communications Facilitating Contract Administration. Except as otherwise provided in the 
Contract Documents or when direct communication has been specifically authorized, the Owner, and 
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Design-Builder shall endeavor to communicate with each other about matters arising out of or relating to 
the Contract. Communications by and with the Design-Builder's consultants shall be through the 
Design-Builder. Communications by and with Subcontractors and material suppliers shall be through the 
Design-Builder. Communications by and with separate contractors hired by the OWner shall be through 
the Owner. 

4.2 DESIGN-BUILDER 

4.2.1 DeSign-Builder shall maintain a Submittal log which shall include, at a minimum, the date of each 
Submittal, the date of any resubmittal, the date of any approval or rejection, and the reason for any 
rejection. Design-Builder shall have the duty to carefully review, inspect and examine any and all 
Submittals before submission of same to Owner. Shop Drawings and other Submittals frpm Design
Builder do not constitute a part of this Contract. 

4.2.2 The Design-Builder shall submit to the ODR for final review and acceptance all Submittals, 
including but not limited to shop drawings, mockups and ma,terial samples, Requests for Information, 
Architect's Supplemental Instructions, and Applications for Payment. All Submittals must be reviewed, 
certified and stamped by the Design-Builder Architect of Record prior to presenting such submittals to 
the ODR. 

4.2.3 The Design-Builder Architect of Record will make visits to the Site at intervals appropriate to the 
various stages of construction to operations (1) to become generally familiar with and to keep the OWner 
informed about the progress and quality of the portion of the Work completed, and (2) to endeavor to 
guard the Owner against defects in the Work. 

4.2.4 The Design-Builder shall notify the Director in writing when the Design-Builder believes the 
Construction Work is substantially complete in accordance with Section 9.7, Substantial Completion, of 
this Agreement 

4.3 CLAIMS AND DISPUTES. 

4.3.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, 
adjustment or interpretation of Contract terms, payment of money, extension of time or other relief with 
respect to the terms of the Contract. The term "Claim" also includes other disputes and matters in 
question between the OWner and Design-Builder arising out of or relating to the Contract. Claims must be 
initiated by written notice. Except as contemplated by Section 0, every Claim of the Design-Builder" 
whether for additional compensation, additional time, or other relief, including but not limited to claims 
arising from concealed conditions', shall be Signed and sworn to by an authorized corporate officer (if not a 
corporation, then an official of the company authorized to bind the Design-Builder by his signature) of the 
Design-Builder, verifying the truth and accuracy of the Claim. The responsibility to substantiate Claims 
shall rest with the party making the Claim.. Strict compliance with this Article shall be a condition precedent 
to any liability in regard to a claim. 
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4.3.2 Claim Procedures: All claims for additional compensation or additional time, regardless of their 
nature, when they occur, or whether they occur during the design or construction phase. shalf be 
governed by the procedures set forth in this Article and this Contract, with this Contract controlling in the 
event of a conflict. 

4.3.3 Time Umit on Claims. Claims by the Design-Builder must be initiated within 21 days after 
occurrence of the event giving rise to such Claim. , Claims by the Design-Builder must be initiated by 
written notice to the Owner's Consultant and the Owner. Claims by the Owner must be initiated by 
written notice to the Design-Builder. 

4.3.4 Continuous Duty to Provide Documentation: Design~Builder shall provide, and continue to provide, 
to OWner all such documentation, including cost and time records, as and when Owner may request so 
that Owner may eValuate Design-Builder'S claim. 
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4.3.5 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise 
agreed in writing or as provided in Sections 4.5.1 or 9.7.2 and Article 14, the Design-Builder shall 
proceed diligently with performance of the Contract and the Owner shall continue to make payments in 
accordance with the Contract Documents regardless of the existence of any claims submitted by 
Design-Builder against Owner. 

4.3.6 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site which are 
(1) subsurface or otherwise concealed physical conditions which were not known to the Design-Builder 
and which differ materially from those indicated in the Contract Documents or the reports of 
investigations and tests of subsurface and latent physical conditions provided by Owner to Design
Builder prior to the preparation by Design-Builder of its Proposal and referred to above or (2) unknown 
physical conditions of an unusual nature, which differ materially from those ordinarily found to exist and 
generally recognized as inherent in construction activities of the character provided for in the Contract 
Documents in the general vicinity of the Project site, then the Design-Builder shall notify the Owner and 
the Owners Consultant of such conditions promptly before conditions are disturbed, and in no event less 
than 3 days after first observation of the conditions. The Owner will promptly investigate such 
conditions, or if the Owner has engaged a Consultant, Owner's Consultant will promptly investigate such 
conditions and report its findings to the Owner. It the Owner and the Design-Builder cannot agree on an 
adjustment to the Contract Sum or Contract Time, the adjustment shall be subject to dispute resolution 
pursuant to Article 4.5. 

4.3.7 Claims for Additional Cost. If the Design-Builder wishes to make Claim for an increase in the 
Design Services, Contract Price or GMP as a condition precedent to any liability of owner fOf any such 
claim, Design-Builder shall strictly comply with this Article and, written notice to owner as provided in this 
Article shall be given before proceeding to execute the Work; provided that prior notice is not required 
for Claims relating to an emergency endangering life or property. If the Design-Builder believes 
additional cost is involved for reasons including but not limited to (1) a written interpretation from the 
Owner or Owner's Consultant, (2) an order by the Owner to stop the Work where the Design-Builder was 
not at fault, (3) a written order for a minor change in the Work issued by the Owner or Owner's 
Consultant, (4) failure of payment by the Owner, (5) termination of the Contract by the Qwner for 
convenience, (6) Owner's suspension or (7) other reasonable grounds, a Claim shall be filed in 
accordance with this Section 4.3. Failure of the conditions precedent to occur shall constitute a waiver 
by the Design-Builder of any claim. 

4.3.8 Limit Of Owner's Liability For Increased Compensation. In connection with any claim by Design
Builder against Owner for compensation in excess of the Guaranteed Maximum Price or the not to 

. exceed limit of the Design Services compensation, any liability.of Owner shall be strictly limited to the 
Cost of the Construction Work and DeSign Services as defined and allowed in the formal Design-Build 
Contract between Owner and Design-Builder and shaH in no event include, indirect, consequential, 
impact or other costs, expenses or damages of Design"Builder or its Subcontractors. Owner shall not be 
liable to Design-Builder for claims of third parties, including Subcontractors, for acts, omissions, events, 
or conditions for which Owner would not be liable to Design·Builder under the terms of the Contract. As 
a condition precedent to Owner's liability to Design-Builder for any loss or damage resulting from claims 
of third parties, includingSubcontractors, such third parties must have complied with all conditions 
contained in their agreements with Design-Builder and such claims must have been submitted to Owner 
by Design-Builder in strict compliance with all the requirements of this Article XVIII. Owner shall not be 
liable to Design-Builder for claims of third parties including Subcontractors, unless and until the liability of 
Design-Builder has been established in a court of competent jurisdiction 
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4.3.9 Claims for Additional Time. 

4.3.9.1 If the Design-Builder wishes to make Claim for an increase in the Contract Time, written 
notice as provided in this Section 4.3 shall be given. The Design-Builder's Claim shall include 
an estimate of probable effect of delay on progress of the Work. In the case of a continuing 
delay only one Claim is necessary. 

4.3.9.2 The Design-Builder shall be entitled to an extension of the Contract Time for delays or 
disruptions due to unusually severe weather in excess of that normally experienced at the job 
site, as determined from climatological data set forth in Division 1 of the Project specifications. 
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The Design-Builder shall bear the entire economic risk of all weather delays and disruptions, and 
shall not be entitled to any increase in the Contract Sum by reason of such delays or disruptions. 
Requests for an extension of time pursuant to this Section shall be submitted to the Owner or 
Owner's Consultant not later than the fifteenth (15",) day of the month following the month during 
which the delays or disruptions occurred, and shall include documentation and all details 
reasonably available demonstrating the nature and duration of the delays or disruptions and their 
effect on the critical path of the Schedule. 

4.3.10 Injury or Damage to Person or Property. If either party to the Contract suffers injury or damage 
to person 'or property because of an act or omission of the other party, or of others for whose acts such 
party is legally responsible (including, with respect to the Owner, the acts or omissions of the Owner's 
separate contractors), written notice or such injury or damage, whether or not insured, shall be given to 
the other party within a reasonable time not exceeding three (3) business days after the discovery of the 
injury or damage. The notice shall provide sufficient detail to enable the other party to investigate the 
matter. 

4.3. H. Change in Unit Prices. If unit prices are stated in the Contract Documents or subsequently 
agreed upon, and if quantities Originally contemplated are materiaUy changed in a proposed Change 

. Order or Field Work Directive so that application of such unit prices to quantities of Work proposed will. 
cause substantial inequity to the Owner or Design-Builder, the applicable unit prices shall be equitably 
adjusted. 
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4.3.12 Claims for Consequential Damages. Except as otherwise provided in this Contract, in 
calculating the amount of any Claim or any measure of damages for breach of contract (such proviSion 
to survive any termination following such breach), the following standards will apply both to claims by the 
Design-Builder and to claims by the Owner: 

4.3.12.1 No consequential, indirect, incidental, punitive, or exemplary damages will be allowed, 
whether or not foreseeable, regardless of whether based on breach of contract, tort (including 
negligence), indemnity, strict liability, or other bases of liability. 

4.3.12.2 No recovery shall be based on a comparison of planned expenditures to total actual 
expenditures, or on estimated losses of labor efficiency, or on a comparison of planned 
man loading to actual manloading, or any other similar analysis that is used to show total cost or 
other damages. 

4.3.12.3 Damages are limited to extra costs specifically shown to have been directly caused by 
a proven wrong for which the other party is claimed to be responsible. 

4.3.12.4 The maximum amount of any recovery for delay, to the extent damages for delay are 
not otherwise disallowed by the terms of the Contract, shall be as is provided in Section 8.3.2 
hereof. 

4.3.12.5 No damages will be allowed for home office overhead or other home office charges or 
any Eichleay formula calculation, except as expressly authorized by the Contract Documents. 

4.3.12.6 No profit will be allowed on any damage claim, except as expressly authorized by the 
Contract Documents. . 

4.3.13 Subcontractor Pass-Through Claims. In the event that any Subcontractor of the Design-Builder 
asserts a claim to the Design-Builder that the Design-Builder seeks to pass through to lhe Owner under 
the Contract Documents, any entitlement to submit and assert the claim as to the Owner shall be subject 
10: 

4.3.13.1 the requirements of Section 4.3 of these General Conditions; and 

4.13.2 the following additional three requirements listed below, all three of which additional 
requirements shall be conditions precedent to the entitlement of the Design-Builder to seek and 
assert such claim against the Owner: 
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(i) the Design-Builder shall either (A) have direct legal liability as a matter of contract, 
common law, or statutory law to the Subcontractor for the claim that the Subcontractor 
is asserting or (B) the Design-Builder shall have entered into a written liquidating 
agreement with the Subcontractor, under which agreement the Design-!3uilder has 
agreed to be legally responsible to the Subcontractor for pursing the assertion of such 
claim against the Owner under the Contract and for paying to the Subcontractor any 
amount that may be recovered, less Design-Builder's included markup (subject to the 
limits in the Contract Documents for any markup). The liability or responsibilities ~hall 
be identified in writing by the Design-Builder to the Owner at the time such claim is 
submitted to Owner. and a copy of any liquidating agreement shall. be included by the 
Design-:Builder jn th.e.daim submittal materials. 

(ii) The Design-Builder shall have reviewed the claim of the Subcontractor prior to its 
submittal to Owner and shall have independently evaluated such claim in good faith to 
determine the extent to which the claim is believed in good faith to be valid. The 
Design-Builder shall inform the Owner that the Design-Builder has made a review, 
evaluation, and determination that the claim is ma.de in good faith and is believed to 
be valid. 

(iii) The Subcontractor making the claim to the Design-Builder .shall certify to the 
·Design-Builder and to the Owner that it has compiled, reviewed and evaluated the 
merits of such claim and that the claim is believed in good faith by the Subcontractor 
to be valid. A copy of the certification by the Subcontractor shall be included by 
Design-Builder in the claim submittal materials. 

4.13.3 Any failure of ..the Design-Builder to comply with any of the foregoing requirements and 
conditions precedent with regard to any such claim shall constitute a waiver of any entitlement to 
submit or pursue such claim. 

4.13.4 Receipt and revieyt of a claim by the Owner under this Section shall not be construed as 
a waiver of any defenses to the claim available to the Owner under the Contract Documents or 
law. 

4.3.14 Owner's Right to Order Acceleration and to Deny Claimed and Appropriate nme 
ExtenSions, in Whole or in Pan. The Design-Builder acknowledges and agrees that Substantial 
Completion of the Work by or before the. Scheduled Completion Date is of substantial importance to 
Owner. The following provisions, therefore, will apply: 

(1) If the Design-Builder falls behind the approved construction schedule for whatever reason, the 
Owner shall have the right, in the Owner's sale discretion, to order the Design-Builder to develop a 
recovery schedule to alter its work sequences or to otherwise accelerate its progress in such a manner 
as to achieve Substantial Completion on or before the Contract Time completion date or such other date 
as Owner may reasonably direct and, upon receipt, ihe Design-Builder shall take all action necessary to 
comply with the order. In such event, any possible right, if any, of the Design-Builder to additional 
compensation for any acceleration shall be subject to the terms of this Article. 

(2) In the event that the Design-Builder is entitled to an extension of Contract Time and has properly 
initiated a Claim for a time extension in accordance with this Article, the Owner shall have the right, in 
the Owner's sale discretion, to deny all, or any part, of the Claim for extension of Contract Time and to 
order Design-Builder to exercise its commercially reasonable efforts to achieve Substantial Completion 
on or before the date that would have been required but for the existence of the event giving rise to the 
Claim by giving written notice to the Design-Builder provided within fourteen (14) days after reCeipt of the 
Design-Builder's Claim. If the Owner denies the Design-Builder's claim for an extension of Contract 
Time, either in whole or in part, the Design-Builder shall proceed to prosecute the Work in such a 
manner as to achieve Substantial Completion on or before the then existing Scheduled Completion 
Date. If, after initiating good faith acceleration efforts and through no fault of the Design-Builder, the 
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Design~Builder is unable to achieve Substantial Completion within the originally scheduled Contract 
Time, the Owner will not be entitled to liquidated damages. 

(3) If the Owner orders the Design-Builder to accelerate the Work, and the Design-Builder would 
have been entitled to a lime extension for a reason specifically allowed under the Contract Documents 
for an amount of time that would have justified approval by the Owner if not for the need and right to 
accelerate. the Design-Builder may initiate a Claim for schedule recovery or acceleration costs. Any 
resulting Claim for these costs properly initiated by the Design-Builder shall be limited to those 
reasonable and documented direct costs of labor. materials, equipment, and supervision solely and 
directly attributable to the actual recovery or acceleration activity necessary to bring the Work back within 
the then existing approved construction schedule. Thes.e. direct costs include, but are not limited to, the 
premium portion of overtime pay additional crew, shift, or equipment costs if requested in advance by the 
Design-Builder and approved in writing by the Owner. A percentage markup for the prorated cost of 
premium on the existing performance and payment bonds and required insurance, not to exceed 5% 
will be allowed on the claimed costs. NO OTHER MARKUP FOR PROFIT, OVERHEAD (INCLUDING 
BUT NOT LIMITED TO HOME OFFICE OVERHEAD) OR ANY OTHER COSTS WILL BE ALLOWED 
ON ANY ACCELERATION CLAIM. The Owner shall not -be liable for any costs related to an 
acceleration claim other than those described in this Clause. 

4.3.15 Attomey's Fees. THE DESIGN-BUILDER SHALL NOT BE ENTITLED TO RECOVER 
ATTORNEY'S FEES OR CERTAIN DIRECT OR CONSEQUENTIAL DAMAGES A$ A PART OF ANY 
CLAIM MADE UNDER THE CONTRACT DOCUMENTS OR IN ANY SUBSEQUISNT LAWSUIT OR 
ALTERNATIVE DISPUTE RESOLUTION PROCEEDING, AND DESIGN~BUILDER HEREBY 
EXPRESSLY WAIVES SUCH CLAIMS. 

4.3.16 No Waiver of Governmental Immunity. NOTHING IN THIS CONTRACT' SHALL BE 
CONSTRUED TO WAIVE THE OWNER'S GOVERNMEI'ITAL IMMUNITY FROM LAWSUIT, WHICH 
IMMUNITY IS EXPRESSLY RETAINED TO THE EXTENT IT IS NOT CLEARLY AND 
UNAMBIGUOUSLY WAIVED BY STATE LAW. 

4.4 RESOLUTION OF CLAIMS AND DISPUTES. 

4.4.1 Recommendation of Owner's Consultant. 
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4.4.1.1 If a Consultant has been engaged by the Owner. claims by the Design-Builder against 
the Owner and Claims by the Owner against the Design-Builder, including those alleging an 
error or omission by the Design-Builder but excluding those arising under Sections 10.3 and 
10.5, shall be referred initially to the Owner's Consultant for consideration and recommendation 
to the Owner. An initial recommendation by the Owner's Consultant (if applicable) shall be 
required as a condition precedent to mediation or litigation of all Claims by the parties arising . 
prior to the date final payment is due, unless 30 days have passed after the Claim has been 
referred to the Owner's Consultant with no recommendation having been rendered by the 
Owner's Consultant. 

4.4.1.2 The Owner's Consultant (if applicable) will review Claims and within 10 days of receipt 
of the Claim and take one or more of the following actions: (1) request additional supporting data 
from the party making the Claim; (2) issue an initial recommendation; (3) suggest a 
compromise; or (4) advise the parties that the Owner's Consultant is unable to issue an initial 
recommendation due to a lack of sufficient information or conflict of interest. 

4.4.1.3 Following receipt of the Owner's Consultanfs initial recommendation regarding a claim, 
the Owner and Design-Builder shall attempt to reach agreement as to any adjustment to the 
Contract Sum and/or Contract Time. If no agreement can be reached either party may request 
mediation of the dispute pursuant to Section 4.5. 

4.4.1.4 If the Owner's Consultant requests a party to provide a response to a Claim or to furnish 
additional supporting data, such party shall either provide a response or the requested 
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supporting data, advise the Owner's Consultant when the response or supporting data will be 
furnished, or advise the OWner's Consultant that no response of supporting data will be 
furnished. 

4.4.2 Waiver of Uen. It is understood that by virtue of this Contract, no mechanic, contractor, 
materialman, artisan, or laborer, whether skilled or unskilled, shall ever in any manner have, claim, or 
acquire any lien upon the building, or any of the improvements of whatever nature or kind so erected or 
to be erected by virtue of this Contract nor upon any of the land upon which said building or any of the 
improvements are so erected, built, or situated. 

4.4.3 Claims Resolved By Change Order: The resolution of any claim under this Article shall be 
reflected by a Change Order or Supplemental Agreement executed by Owner and Design-Builder. 

4.5 AL TERNAllVE DISPUTE RESOLUTION. 

4.5.1 Continuation of Work Pending Dispute Resolution. Each party is required to continue to perform 
its obligations under this Contract pending final resolution of any dispute arising out of or relating to this 
Contract unless it would be impossible or impracticable under the circumstances. 

4.5.2 Requirement for Senior level Negotiations. Before invoking mediation or any other alternative 
dispute process set forth herein the parties agree that they shall first try to resolve any dispute arising out 
of or related to this Contract through discussions directly between those senior management 
representatives within their respective organizations who have overall managerial responsibility tor 
similar projects. This step shall be a condition precedent to use of any other alternative dispute 
resolution process. If the parties' senior management representatives cannot resolve the dispute within 
thirty days after a party delivers a written notice of such dispute, then the parties shall proceed with the 
alternative dispute resolution process contained herein, including mediation and/or litigation. All 
negotiations pursuant to this clause are confidential and shall be treated as compromise and settlement 
negotiations for purposes of applicable rules of evidence. 

4.5.3 Mediation. 

4.5.3.1 In the event that the Owner or the Design~Builder shall contend that the other has 
committed a material breach of this Contract, the party alleging such breach shall, as a condition 
precedent to filing any lawsuit, request mediation of the dispute. 

4.5.3.2 Request for mediation shall be in writing, and shall request that the mediation 
commence riOt less than 30 or more than 90 days following the date of the request, except upon 
agreement of both parties. 

4.5.3.3 In the event the Owner and the Design-Builder are unable to agree to a date for the 
mediation or to the identity of the mediator or mediatol"$ within 30 days following the date of the 
request for mediation, all conditions precedent in this Section 4.5 shall be deemed to have 
occurred. 

4.5.3.4 The parties shall share the mediator's fee and any filing fees equally. Venue for any 
mediation or lawsuit ariSing under this Contract shall be in Bexar County, Texas. Any agreement 
reached in mediation shall be enforceable as a setttement agreement in any court having 
jurisdiction thereof. No provision of this Contract shall waive any immunity or defense. No 
provision of this Contract is a consent to suit. 

ARTICLE 5. PERSONNEL, SUBCONTRACTORS AND SUPPLIERS 

5.1 Personnel: In accordance with Article 3 above, Design-Builder shall employ and assign only qualified 
and competent personnel to perform any service or task concerning the Project. Design~Builder shall 
designate one such person as the Project Design-Builder. Absent written instruction from Design-Builder 
to the contrary, the Project Manager/Superintendent shall be deemed to be Design-Builders authorized 
representative and shall be authorized to receive and accept any and all communications from Owner. 
Key design and supervisory personnel assigned by Design-Builder to this Project are as follows: 
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Evidence of the above-named personnel's competence, such as a resume, shall be provided to Owner 
prior to the personnel beginning performance of the function indicated. So long as the individuals named 
above remain actively employed or retained by Design-Builder, or any related entity or affiliate thereof, 
they shan pertorm the functions indicated next to their names unless Owner agrees to the contrary in 
writing or unless Owner requests removal of any such individual from the Project. In the event Owner 
requests the removal of any of the individuals named above, Design,Suilder shall immediately comply 
and shall immediately replace such individual with a qualified substitute to whom Owner makes no 
objection. In the event one or more individuals not listed above subsequently assumes one or more of 
those functions listed above, Design-Builder shall be bound by the provisions of this Paragraph 5.1 as 
though such individuals had been listed above 

5.2 DEFINITION. A Subcontractor is a person or entity wlJo has a direct contract with the DeSign-Builder to 
perform a portion of the Work at the site. The term "Subcontractor" is referred to throughout the 
Contract Documents as if singular in number and means a Subcontractor or an authorized 
representative of the Subcontractor. The term "Subcontractor" does not include a separate contractor or 
subcontractors of a separate contractor. 

5.3 Design/BUilder Responsible for Acts of its Subcontractors: Should DeSign-Builder subcontract all or 
any part of the Construction Work, such subcontracting of the Construction Work shall not relieve· 
Design-Builder from any liability or obligation under the Contract or under any applicable policy, 1aw or 
regulation, and Design-Builder shall be responsible for all and any acts, defaults, omissions or 
negligence of its Subcontractors, Suppliers, and consultants. 

5A Subcontractor Contract Requirements: In addition to the Sub-Contractual Relations Provision in Article 
5 of the General Conditions, Design-Builder shall require each Subcontractor, to the extent of the Work to 
be pertormed by the Subcontractor, to be bound to Design-Builder by the terms of the Contract Documents, 
and to assume toward Design-Builder all the obligations and responsibilities that Design-Builder, by these 
Documents, assumes toward Owner. Each subcontract agreement shall preserve and protect the rights of 
Owner under the Contract Documents with respect to the Work to be performed by the Subcontractor so 
that subcontracting thereof will not prejudice such rights. Where appropriate, Design-Builder shall require 
each Subcontractor to enter into similar agreements with its sub-subcontractors. Design-Builder shall make 
available to each proposed subcontractor prior to the execution of the subcontract agreement, copies of the 

~ Contract Documents to which the Subcontractor will be bound, and, upon written request of the 
Subcontractor, identify to the Subcontractor terms and conditions of the proposed subcontract agreement 
that may be at variance with the Contract Documents. Subcontractors shall similarly make copies of 
applicabl9.portions of such documents available to their respective proposed sub-subcontractors. Design
Builder shall provide Owner with a copy of each subcontract agreement upon request. 

5.5 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK 
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5.5.1 Objections to Subcontractors: Upon execution of this Contract, and at such later times as may 
be applicable, Design-Builder shall furnish Owner, in writing, the names of persons or entities proposed by 
Design-Builder to act as Subcontractors on the Project. Design-Builder shall provide such information 
regarding such proposed Subcontractors as Owner deems necessary. Owner shall promptly reply to 
Design-Builder, in writing, stating any objections Owner may have to such proposed Subcontractors. 
Design-BUilder shall not enter into a ·subContract with an intended Subcontractor with reference to whom 
Owner objects. Any consent or failure to reject by OWner shall in no way relieve Design-Builder of any of its 
duties or warranties under the Contract. 

5.5.2 Design-Builder shall not employ any Subcontractor or other person or organization (including those 
who are to furnish the principal items of materials or equipment), whether initiaUy or as a substitute, against 
whom Owner may have reasonable objection: A Subcontractor or other person or organization identified in 
writing to Owner prior to the Notice of Award and not objected to in writing by Owner prior to the Notice of 
Award will be deemed acceptable to Owner. Acceptance of any Subcontractor, other person, or 
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organization by Owner shall not constitute a waiver of any right of Owner to reject defective Work. If 
Owner, after due investigation, has .reasonable objection to any Subcontractor, other person or organization 
proposed by Design-Bui/der atter the Notice of Award, the Design-Builder will be required to submit an 
acceptable substitute. The Contract Sum will be equitably adjusted, if permitted by applicable law, for any 
change in the price of the subcontract work resulting from such substitution. Design-Builder shall not be 
required to employ any Subcontractor, other person, or organization against whom Design-Builder has 
reasonable objection. 

5.5.3 Design-Builder shall be fully responsible to Owner for all acts and omissions of his 
Subcontractors, Suppliers and Consultants and of persons and organizations directly or indirectly employed 
by them and of persons and organizations for whose acts, defaults, omissions. or negligence any of them 
may be liable to the same extent that Design·Builder is. responsible for the acts and omissions of persons 
directly employed by Design-Builder. Nothing in the Contract Documents shall create any contractual 
relationship between Owner and any Subcontractor or other person or organization having a direct contract 
with DeSign-Builder, nor shall it create any obligation on the part of Owner to payor to see to the payment 
of any moneys due any Subcontractor or other person or organization, except as may otherwise be 
required by law. Owner may furnish. to any Subcontractor or other person or organization, to the extent 
practicable, evidence of amounts paid to Design-Builder on account of specific Work done. 

5.5.4 The divisions and sections of the Specifications and the identifications of any Drawings shall not 
control Design-Builder in dividing the Work among Subcontractors or delineating the Work to be performed 
by any specific trade. 

5.5.5 All Work performed for Design-Builder by a Subcontractor will be pursuant to an appropriate 
agreement between Design-Builder and the Subcontractor which specifically binds the Subcontractor to the 
applicable terms and conditions of the Contract Documents for the benefit of Owner. 

5.5.6 Removal Of Subcontractors And Personnel: If, at any time during the course of the Project, 
Owner reasonably determines that the performance of any Subcontractor or any member of Design
Builder's staff construction Working on the Project is unsatisfactory, Owner's Representative may require 
Design-Builder to remove such Subcontractor or staff member from the Project immediately and replace 
tf::1e staff member at no cost or penalty to Owner for delays or inefficiencies the change may cause. 

5.5.7 SBEDAIDBE Reporting and Auditing. During the term of the contract, the Design-Builder must 
report the actual payments to all SBEDA or DBE (as applicable) Subcontractors and Suppliers iti the time 
intervals and format prescribed by the City of San Antonio. The City reserves the right, at any time during 
the term of this Contract, to request additional information, documentation or verification of payments made 
to such Subcontractors and Suppliers in connection with this Contract. Verification of amounts being 
reported may take the fonn of requesting copies of canceled checks paid to SBEDA or DBE 
Subcontractors and Suppliers andlor confirmation inquiries directly to the SBEDA or PBE participants. 
Proof of payments, such as copies of canceled checks must properly identify the project name or project 
number to substantiate a SBEDA or DBE payment for the Project. 

5.5.B Small Business Subcontractor Substitutions. See SBEDA or DBE Requirements in 
Supplementary Conditions for Substitution of Subcontractors. Failure to follow such procedures is an event 
of default under this ContraCt and may be grounds for termination. 

5.5.9 Internet-based Project Management Systems. At its option, Owner may administer its design 
and construction management through an Internet-based management system. In such cases, the Design
Builder shall conduct communication through this media and perform all Project related functions utilizing 
this database system. This incfudes correspondence, submittals, requests for information, vouchers, or 
payment requests and processing, Amendment. Change Orde~ and other administrative activities. When 
such systems are employed, the Owner shall administer the software, shall provide training to Project 
Team Members, and shall make the software accessible via the Internet to all Project Team Members. 

5.6 SUBCONTRACTUAL RELATIONS. By appropriate agreement, written where legally required for validity, the 
Design-Builder shall require each Subcontractor, to the extent of the Work to be performed by the 
Subcontractor, to be bound to the Design-Builder by terms of the Contract Documents and to assume 
toward the Design-Builder all the obligations and responsibilities, including the responsibility for safety of 
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the Subcontractor's Work, which the Design-Builder, by these Docl,lments, assumes toward the Owner 
and Owner's Consultant. Each subcontract agreement shall preserve and protect the rights of the Owner 
and Owner's Consultant (if applicable) under the Contract Documents with respect to the Work to be 
performed by the Subcontractor so that subcontracting thereof will not prejudice such rights. Where 
appropriate, the Design-Builder shall require each Subcontractor to enter into similar agreements with 
Sub-subcontractors. The Design-Builder shall make available to each proposed Subcontractor, prior to 
the execution of the subcontract agreement, copies of the Contract Documents to which the 
Subcontractor win be bound and upon written request of the Subcontractor, identify to the Subcontractor 
terms and conditions of the proposed subcontract agreement that may be at variance with the Contract 
Documents. Subcontractors will similarly make copies of applicable ponions of such documents 
available to their. respective proposed Sub-subcontractors. Design-Builder shall provide Onwer with a 
copy of each subcontract agrement upon request. 

5.7 CONTINGENT AsSIGNMENT OF SUBCONTRACTS. 

5.7.1 Each subcontract agreement for a portion of the Work is assigned by the Design-Builder to the 
Owner provided that: 

5.7.1.1 aSSignment is effective only after termination of the Contract by the Owner and only for 
those subcontract agreements which the Owner accepts by notifying the Subcontractor and 
Design-Builder in writing; and 

5.7.1.2 assignment is subject to the prior rights of the surety, if any, obligated under bond 
relating to the Contract. . 

5.7.2 Upon such asSignment, if the Work has been suspended for more than 30 days, the 
Subcontractor's compensation shall be equitably adjusted for increase in cost resulting from the 
suspension. . 

ARTICLE 6. CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTS. 

6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS 
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6.1.1 Owner's Right to Perform Construction Work: In the event Owner instructs the Design 
Builder instructions to stop Construction Work, and in the further event that DeSign-Builder fails and 
refuses within seven (7) days of receipt of same to provide adequate assurance to Owner that the cause 
of such instructions will be eliminated or corrected, then Owner shall have the right to carry out the 
Construction Work with its own forces, or with the forces of other contractors, and Design-Builder shall 
be fully responsible for the costs incurred in correcting any defective or deficient Construction Work. The 
rights set forth in Article 6 and Article 7 are in addition to, and without prejudice to, any other rights or 
remedies Owner may have against DeSign-Builder, including the rights to terminate or withhold payment 
as provided herein 

6.1.2 The Owner reserves the right to perform construction or operations related to the Project with 
the Owner's own forces, and to award separate contracts in connection with other ponions of the Project 
or other construction or operations on the site under Conditions of the Contract identical or substantially 
similar to these. If the Design-Builder claims that delay or additional cost is involved because of such 
action by the Owner, the Design-Builder shall make such Claim as provided in Section 4.3. 

6.1.3 W hen separate contracts are awarded for different pomons of the Project or other construction 
or operations on the srte, the term "Contractor" in the Contract Documents in each case shall mean the 
Contractor who executes each separate Owner-Contractor Agreement. 

6.1.4 The Owner shall provide for coordination of the activities of the Owner's own forces and of each 
separate contractor with the Work of the Design-Builder, who shall cooperate with them. The Design
Builder shall panicipate with other separate contractors and the Owner in reviewing their construction 
schedules when directed to do so. The Design-Builder shall make any revisions to the construction 
schedule deemed necessary after a joint review and mutual agreement. The construction schedules 
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shall then constitute the schedules to be used by the Design-Builder, separate contractors and the 
Owner until subsequently revised. 

6.1.5 Unless otherwise provided in the Contract Documents, when the Owner performs construction 
. or operation related to the Project with the Owner's own forces • .the Owner shall be subject to the same 
obligations and to have the same rights which apply to the Design-Builder under the Conditions of the 
Contract, including, without excluding others, those stated in Article 3, this Article 6 and Articles 10, 11 
and 12. 

6.2 MUTUAL RESPONSIBIUTY. 

6.2.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for 
the introduction and storage of their materials and eqUIpment and performance of their activities, and 
shall coordinate the Design-Builder's construction and operations with theirs as required by the Contract 
Documents. 

6.2.2 If part of the Design-Builder's Work depends, for proper execution or results, upon the 
construction or operations by the Owner or a separate contractor, the Design-Builder shall, prior to 
proceeding with that portion of the Work, promptly report to the Owner apparent discrepancies or defects 
in such other construction that would render it unsuitable for st,lch proper execution and results. Failure 
of the Design-Builder to so report shall constitute an acknowledgment that the Owner's or separate 

. contractor's completed or partially completed construction is fit and proper to receive the Design
Builder's Work, except as to defects not then reasonably discoverable. 

6.2.3 The Owner shall be reimbursed by the Design-Builder for costs incurred by the Owner which are 
payable to a separate contractor because of delays, improperly timed activities or defective construction 
of the Design-Builder. The Owner shall be responsible to the Design-Builder for costs incurred by the 
Def?ign-Builder because of delays, improperly timed activities, and damage to the Work or defective 
construction of a separate contractor. 

6.2.4 The Design-Builder shall promptly remedy damage wrongfully caused by the Design-Builder to 
completed or partially completed construction or to property of the Owner or separate contractors as 
provided in Section 10.2.5. 

6.2.5 Owner and each separate contractor shall have the same responsibilities for cutting and 
patching as are described for the Design-Builder in Section 3.14. 

6.3 OWNER'S RIGHT To CLEAN UP. If a dispute arises among the Design-Builder, separate contractors and 
the Owner as to the responsibility under their respective contracts for maintaining the premises and 
surrounding area free from waste materials and rubbish. the Owner may clean up and will allocate the 
cost among those responsible~ 

ARTICLE 7. CHANGES IN THE WORK 

7.1 GENERAL. 
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7.1.1 Owner's Right to Order Changes: Changes in the Design Services or the Construction Work 
under this Contract. consisting of additions, deletions, revisions or any combination thereof, may be 
ordered unilaterally by Owner without invalidating the Contract. Such changes shall be communicated by 
Change Order, Field Order or supplemental agreement, as applicable. Design-Bllilder shall proceed 
diligently with any changes, and same shall be accomplished in strict accordance with the contract 
documents. 

7.1.2 Changes in the Work may be accomplished after the execution of the Contract. and without 
invalidating the Contract, by Change Order, Field Work Directive or order for a minor change in the Work 
that does not affect the Contract Time or the Contract Price, subject to the limitations stated in this 
Article 7 and elsewhere in the Contract Documents. 
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7.1.3 A Change Order shall be based upon agreement among the Owner, Owner's Consultant (if 
applicable) and Design-Builder; a Field Work Directive requires agreement by the Owner and Owner's 
consultant (if any) and mayor may not be agreed to by the Design-Builder; and an order for a minor 
change in the Work that does not affect the Contract Time or the Contract Price may be issued by the 
Owner or Owner's consultant (if any) alone. 

7.1.4 Changes in the Work shall be performed under applicable provisions of the Contract 
Documents. and the Design-Builder shall proceed promptly with the changed Work, unless otherwise 
provided in the Change Order, Field Work Directive or order for a minor change in the Work or in this 
Article 7. 

7.2 CHANGE ORDERS. 

7.2.1 A Change Order is a written modifICation of the Contract prepared by the Owner or Owner's 
CQnsultant and signed by the Owner, Owner's Consultant (if applicable},and Design-Builder, (and 
approved by the City Council, if required) which authorizes an addition, deletion, or revision in the Work or 

. an adjustment in the Contract ~rice or the Contract TImes and is issued on or after the Effective Date of the 
Agreement 

7.2.2 Methods used in determining adjustments to the Contract Price may include those listed in 
Section 7.3.3. The Design-Suilder and Subcontractors shall be entitled to include overhead and profit in 
any Change Order only as provided by the Contract. 

7.2.3 Changes and Extensions of Time: All changes to the scope of Design Services or extensions 
of the agreed upon Des.ign ScJJedule during the design process shall be made by mutual agreement of 
Owner and Design-Builder, and claims for an increase in design compensation dUe to a change in the 
scope of deSign construction Work or for an extension of time to the Design Schedule shall be made in 
writing within seven (7) calendar days after occurrence of the event that gives rise to the claim. All 
requests for additional compensation due to a change in the scope of Design Services, and all requests 
for an extension of time to the Design Schedule, shall· include sufficient backup documentation for 

. Owner to reasonably understand the request and the amount of time or compensation requested and to 
determine the merits of the request 

7.2.4 Acceptance of a Change Order by the Design-Builder shall constitute a full accord and 
satisfaction for any and all claims and costs of any kind, whether direct or indirect, including but 
not limited to impact, delay or a~leration damages, arising from the. subject matter of the 
Change Order. Each Change Order shall be specific and final as to prices and extensions of 
time, with no reservations. or other provisions aHowing for future additional money or time as a 
result of the particular changes identified and fully compensated in the change order. The 
execution of a Change Order by the Design-Builder shall constitute conclusive evidence of the 
Design-Builde(s agreement to the ordered changes in the Work. This Contract, as amended, 
forever releases any claim against the Owner for additional time or compensation for matters 
relating to or ariSing out of or resulting from the Work included within or affected by the executed 
Change Order. This release applies to claims related to the cumulative impact of all Change 
Orders and to any claim related to the effect of a change on unchanged Work. 

7.2.5 Adjustments To Guaranteed Maximum Price Or Contract Time: Upon the occurrence of a 
change order for Construction Work as set forth Article 7 herein which increases the Cost of the 
Construction Work, the Guaranteed Maximum Price will thereafter include such Cost of the 
Construction Work and Services attributable to such change to the extent allowed by this Article 
7. The failure of Design-Builder to provide written notice to Owner of any request for an increase 
in the Guaranteed Maximum Price or for an eXtension of the Contract Time shall constitute a 
waiver by Design-Builder of any entitlement thereto. 

7.2.6 ContinUing Duty To Perform Construction Work And Make Payment: In the event the parties 
are unable to agree on the terms of a Change Order or Supplemental Agreement, then Design
Builder shall continue to diligently perform the Design Services and the Construction Work, 
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including any change directed by Owner by Change Order or Supplemental Agreement. and shall 
keep thorough records of the cost of performance of such Change Order or Supplemental 
Agreement, subject to and in accordance with the provisions of Article 7 of the General 
Conditions. ' 

7.2.7 Fiduciary Relationship: Design-Builder recognizes and accepts a fiduciary relationship of trust 
and confidence hereby established between DeSign-Builder and Owner and agrees that it shall at 
all times in good faith use its best efforts to advance Owner's interests and agrees to perform the 
Design Services and the Construction Work in the highest professional manner. 

7.3 FIELD WORK DIRECllVES. 
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7.3.1 A Field Work Directive is a written order prepared by the Owner or Owner's Consultant, and 
signed by the Owner, Owner's Consultant (if applicable) and Design-Builder, directing a change in the 
Work prior to agreement on adjustment, if any, in the Contract Price or Contract time, or both. The 
Owner may. by Field Work Directive, Without invalidating the Contract, order changes in the Work within 
the general scope of the Contract consisting of additions, deletions or other revisions, with any changes 
to the Contract Sum and/or the Contract Time to be adjusted according to the terms of this Section 7.3. 

7.3.2 A Field Work Directive shall be used in the absence of total agreement on the terins of a 
Change Order. 

7.3.3 If the Field Work Directive provides for an adjustment to the Contract Price, the adjustment shall 
be based on one of the following methods: 

7.3.3.1 mutual acceptance of a lump sum properly itemized and supported by sufficient 
substantiating data to permit evaluation; 

7.3.3.2 unit prices stated in the Contract Documents or subsequently agreed upon; 

7.3.3.3 cost to be determined in a manner agreed upon by the parties and a mutualfy 
acceptable fixed or percentage fee; or 

7.3.3.4 as provided in Section 7.3.6. 

7.3.4 Upon receipt of a Field Work Directive, the Design-Builder shall promptly prqceed with the 
change in the Work involved and advise the Owner and/or the Owner's Consultant as applicabl~ of the 
Deslgn-Builder's agreement or disagreement with the method, if any, provide9 'in the Field Work 
Directive for determining the proposed adjustment in the Contract Price or Contract Time. 

7.3.5 A Field Work Directive signed by the Design-Builder indicates the agreement of the Design
Builder therewith, including adjustment in Contract Price and Contract Time or the method -for 
determining them. Such agreement shall be effective immediately and shall be recorded as a Change 
Order. 

7.3.6 If the Design-Build~r does not respond promptly or disagrees with the method for adjustment in 
the Contract Price, the method and the adjustment shall be initially determined by the Owner or Owner's 
Consultant on the basis of reasonable costs and savings attributable to the change, including, in case of 
an increase in the Contract Price, a reasonable allowance for overhead and profit. In such case, and 
also under Section 7.3.3.3, the Design-Builder shall keep and present, in such form as the Owner or 
Owner's Consultant may prescribe, an itemized accounting together with appropriate supporting data. 
Unless otherwise provided in the Contract Documents. costs for the purposes of this Section 7.3.6 shan 
be limited to the following: . 

7.3.6.1 costs of labor, including social security, old age and unemployment insurance, fringe 
benefits required by Law, agreement or custom, and workers' compensation insurance; 
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7.3.6.2 costs of materials, supplies and equipment, including cost of transportation, storage 
installation, maintenance, dismantling and removal, whether incorporated or consumed; 

7.3.6.3 rental costs of machinery and equipment, exclusive of hand tools, whether rented from 
1he Design-Builder or others, including costs of transportation, installation, minor repairs and 
replacements, dismantling and removal; 

7.3.6.4 Expenses incurred ·in accordance with Design-Builder's standard personnel policy for 
travel approved by the Owner in advance; . 

7.3.6.5 costs of premiums for all bonds and insurance, permit fees, and sales, use or similar 
taxes related to the Work; and additional costs of supervision and field office personnel directly 
attributable to the change; and 

7.3.6.6 Payments made by the Design-Builder to Subcontractors. 

7.3.7 The amount of credit to be allowed by the D~ign-Builder to the Owner for a deletion or change 
which results in a net decrease in the Contract Price shall be actual net cost of the deleted or change 
Work, plus the Design-Builder's allocated percent for profit and overhead as confirmed by the Owner or 
Owner's Consultant. subject to equitable adjustment recommended by the Owner's Consultant (if 
applicable) and approved by the Owner. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the 
basis of net increase or decrease, if any, with respect to that change. 

7.3.8 Pending final determination of the total cost of a Field Work Directive to the Owner, amounts not 
in dispute for such changes in the Work shall be included in Applications for Payment accompanied by a 
Change Order indicating the parties' agreement with part or aU of such costs. For any portion of such 
cost that remains in dispute, the Owner or Owner's Consultant will make an interim determination for 
purposes of monthly certification for payment for those costs. That determination of cost shall adjust the 
Contract Price on the same basis as a Change Order, subject to the right of either party to disagree and 
assert a claim in accordance with Article 4. . 

7.3.9 When the Owner and Design-Builder agree with the determination made by the Design-Builder 
concerning the adjustments in the Contract Price and Contract Time, or otherwise reach agreement 
upon the adjustments, such agreement shall be effective immediately and shall be recorded by 
preparation and execution o~ an appropriate Change Order. 

7.4 MINOR CHANGES TO THE WORK. The OWner or Owner's Consultant will have authority to order minor 
changes in the Work not involving ad1ustment in the Contract Price or extension of the Contract Time 
and not inconsistent with the intent of the Contract Documents. Such changes shall be effected by 
written order and shall be binding on the Owner and Design-Builder. The Design-Builder shall carry out 
such written orders promptly. 

7.5 TIME REQUIRED TO PROCESS CHANGE ORDERS 

12-14-10 

7.5.1 All responses by the Design-Builder to proposal requests from the Owner or Owner's Consultant 
shall be accompanied by a complete, itemized breakdown of costs. Responses to proposal requests 
shall be submitted sufficiently in advance of the required work to allow the Owner and the Owner's 
Consultant a minimum of ten (10) calendar days after receipt by the Owner or Owner's Consultant to 
review the itemized breakdown and to prepare or distribute additional documents as may be necessary. 
Each of the Design-Builder's responses to proposal requests shall include a statement that the cost and 
additional time described and requested in the response represents the complete, total and final cost 
and additional Contract Time associated with the extra work, change, addition to, omission, deviation, 
substitution, or other grounds for seeking extra compensation or additional time under the Contract 
Documents, without reservation or further recourse. 

7.5.2 All Change Orders require approval by either the City Council or, where authorized by the state law 
and City ordinance, by the City Manager or designee pursuant to Administrative Action. The approval 
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process requires a minimum of forty-five (45) calendar days after submission to the Owner in final form 
with all supporting data. Receipt of a submission by Owner does not constitute acceptance or approval 
of a proposal, nor does it constitute a warranty that the proposal will be authorized by City Council 
Resolution or Administrative Action. THE TIME REQUIRED FOR lHE APPROVAL PROCESS SHALL 
NOT BE CONSIDERED A DELAY AND NO EXTENSIONS TO THE CONTRACT TIME OR INCREASE 
IN THE CONTRACT PRICE WILL BE CONSIDERED OR GRANTED AS A RESULT OF THIS 
PROCESS. Pending the approval of a Change Order as described above, the Design-Builder will 
proceed with the work under a pending Change Order only if directed in writing to do so by the Owner. 

ARTICLE 8. TIME 

8.1 DEFINmoNs. 

8.1.1 Contract Time. Unless otherwise provided, Contract Time is the period of time, including 
authorized adjustments, allotted in the Contract Documents for Substantial Completion of the 
Construction .Work. When the plural ("Contract Times") is used, it refers to milestones designated in the 
Construction Work Progress Schedule. . 

8.1.2 Commencement of Work. The date of commencement of the Work is the date established in 
the Contract for the Construction Work to begin. 

8.1.3 Day. The term "day" as used in the Contract Documents shall mean Calendar Day unless 
otherwise specifically defined. A Calendar Day is a day of 24 hours measured from midnight to the next 
midnight, unless otherwise specifically stipulated. A Working Day is a day of eleven hours as measured 

, from seven o'clock a.m. to six o'clock p.m. on weekdays, except legal holidays. 

B.2 PROGRESS AND CoMPLETION. 

8.2.1 TIME LIMITS STATED IN THE CONTRACT DOCUMENTS ARE OF THE ESSENCE OF THE CONTRACT. By 
executing the Contract the Design-Builder confirms that the Contract Time is a reasonable period for 
performing the Work. 

8.2.2 The Design-Builder shall not knowingly, except by agreement with or the instruction of the 
Owner in writing, prematurely commence operations on the site or elsewhere prior to the effective date 
of insurance required by Article 11 to be furnished by the Design-Builder and Owner. The date of 
commencement is established by the Contract Documents or a Notice To Proceed given by the Owner. 

8.2.3 The Design-Builder shall proceed with the Work expeditiously using adequate forces and shall 
achieve Substantial Completion within the Contract Time. 

8.3 DELAYS AND ExTENSIONS OF TIME. 

8.3.1 Neither the OWner nor the Design-Builder, except as provided for in this Section 8.3.1, shall be 
. liable to the other party ~or delay to the Design-Builder's Work by reason of unreasonably severe 

weather, fire, act of God, riot, strike, or any other cause beyond the Owner's control. Should any of 
these factors delay the Work's critical path, as evidenced by a time impact analysis dev~loped by 
Design-Builder and verified by the Owner's Consultant (if any), the Program Manager (if any), and the 
ODR, Design-Builder shall receive an extension of the Contract Times equal to the delay if a written 
claim is made within five work days of the delaying event, and under no circumstances shall the Owner 
be liable to pay the Design-Builder any compensation for such delays. 

12-14-10 

8.3.2 Should the Design-Builder be delayed by the act, neglect or default of the Owner or the Owner's 
Consultant, and should any of these factors delay the Project's critical path, as evidenced by a time 
impact analysis developed by Design-Builder and verified by the Owner's Consultant, the Program 
Manager (if any) and the.ODR, Design-Builder shall receive an extension of the Contract Times equal to 
the delay if a written claim is made within twenty one (21) days. In addition, Design-Builder, upon timely 
notice to the City and SUbstantiation by the Owner's Consultant (if any), the Program Manager (if any) 
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and the ODR, shall be compensated for its Project facilities and field management expenses on a per 
diem basis (said per diem includes the costs incurred by the Design-Builder to administer its Work and 
does not include costs associated for any tier of Subcontractor or Supplier to administer their Work. 
Compensation for the Subcontractors and Suppliers compensable delay affecting the Project critical 
path shall be separate and apart from the per diem cost due and payable to the Design-Builder for the 
particular Project delayed and for the period of the critical path defay attributable to the Owner-caused 
event. In no event will DeSign-Builder be entitled to home office or other off-site expenses or damages. 

8.3.3 Claims relating to time shall be made in accordance with applicable provisions of Section 4.3. 

8.3.4 This Contract does not permit the recovery of damages by the Design-Builder for delay, 
disruption or acceleration, other than those described above in Section 8.3.2 and as provided under 
Section 4.3.11 (3). Design-Builder agrees that Design-Builder shall be fully compensated for all delays 
solely by an extension of time or as contemplated in Section 8.3.2 

ARTICLE 9 PAYMENTS AND COMPLETION 

9.1 . SCHEDULE OF VALUES. Before the first Application for Payment, the Design-Builder shall submit to the 
Owner and Owner's Consultant (if any) a schedule of values allocated to various portions of the Work, 
prepared in such form and supported by such data to substantiate its accuracy as the 9wner and 
Owner's Consultant may require. This schedule, unless objected to by the OWner or Owner's 
Consultant, shall be used as a basis for reviewing the Design-Builder's Applications for Payment. 

9.2 ApPLICATIONS FOR PAYMENT. 
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9.2.1 At least ten days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner or Owner's Consultant (if applicable) an itemized Application for Payment for 
operations completed in accordance with the schedule of values. 'Such application shall be in an Excel 
spreadsheet format and notarized, if required, and supported by such data substantiating the Design
Builder's right to payment as the Owner or Owners Consultant may require, such as copies of 
requisitions from Subcontractors and material suppliers, and reflecting retainage if provided for in the 
Contract Documents. Design-Builder shall submit pay applications to Owner electronically 

9.2.1.1 As provided in Section 7.3.8, such appliCations may include requests for payment on 
account of changes in the Work which have been properly authorized by Field Work Directives, 
or by interim determination of the Owner or Owner's Consultant, but not yet included in Change 
Orders. 

9.2.1.2 Such applications may not include requests for payment for pOrtions of the Work for 
which the Design-BUilder does not intend to pay to a Subcontractor or material supplier, unless 
such Work has been performed by others whom the Design-Builder intends to pay. 

9.2.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of 
materials and equipment delivered and suitably stored at the Site for subsequent incorporation in the 
Work. If approved in advance by the Owner, payment may similarly be made for materials and 
equipment suitably stored off the Site at a location agreed upon in writing. Payment for materials and 
equipment stored on or off the' Site shall be conditioned upon .compliance by the Design-Builder with 
procedures reasonably satisfactory to the Owner to establish the Owner's title to such materials and 
equipment or otherwise prot~t the Owners interest. The Design-Builder shall be solely responsible for 
payment of all costs of applicable insurance, storage and transportation to the site for materials and 
equipment stored off the site. 

9.2.3 The Design-Builder warrants that title to all Work: covered by an Application for Payment will 
pass to the Owner no later than the time of payment. The Design-Builder further warrants that upon 
submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder's 
knowledge, information and belief, be free and clear of liens, claims, security interests or encumbrances 
in favor of the Design-Builder, Subcontractors, material suppliers, or other persons or entities making a 
claim by reason of having provided labor, materials and equipment relating to the Work. DESIGN-

General Conditions Design·Build 
42 



BUILDER SHALL INDEMNIFY AND HOLD OWNER HARMLESS FROM ANY LIENS, CLAIMS, 
SECURITY INTEREST OR ENCUMBRANCES FILED BY THE DESIGN-BUILDER, 
SUBCONTRACTORS, OR ANYONE CLAIMING BY, THROUGH OR UNDER THE DESIGN-BUILDER 
OR SUBCONTRACTOR FOR ITEMS COVERED BY PAYMENTS MADE BY THE OWNER TO 
DESIGN-BUILDER. 

9.2.4 rn each Application for Payment, Design-Builder < shall certify that there are no known liens or 
bond claims outstanding at the date of this requisition, that all due and payable bills with respect to the 
Work have been paid to date or are included in the amount requested in the current application and that 
except for such bills not paid but so included, there is no known basis for the filing of any liens or bond 
claims relating to the Work, and that releases from all Subcontractors and Design-Builder's materialmen 
have been obtained in such form as to constitute an effective release of lien or claim under the laws of 
the State of Texas covering all Work theretofore performed and for which payment has been made by 
Owner to Design-Builder; provided that if any of the foregoing is not true and cannot be certified, Design
Builder will revis.e the certificate as appropriate and identify all exceptions to the requested certifications. 

9.3 PAY APPLICATION CERTIFICATION. 

9.3.1 The Owner will, within seven days after receipt of the Design-Builder's Application for Payment, 
either certify the Application for Payment, with a copy to the Design-Builder or, if th~ OWner has engaged 
a Consultant, the Owner's Consultant will certify the application, with a copy to the Design-Builder, for 
such amount as the Owner or Owner's Consultant determines is properly due, or should the Owner 
withhold certification of payment, notify the Design-Builder in writing of the Owner's reasons for 
withholding certification in whole or in part as provided in Section 9.5.1. If the Owner nas engaged a 
Consultant, should the Owner's Consultant withhold certification of the Payment Application, the Owner's 
Consultant will notify the Owner and Design-Builder in writing of the Owner's Consultant's reasons for 
withholding certification in whole or in part as provided in Section 9.5.1. 

9.3.2 The Certification of an Application for Payment by the Owner or the Owner's Consultant wili 
constitute a representation by the Owner or by the Owner's Consultant to the Owner, based on the 
Owner's or Owner's Consultant's eva1uation of the Work and the data comprising the Application for 
Payment, that the Work has progressed to the point indicated and that, to the best of the Owner's or 
OWner's Consultant's knowledge, infonriation and belief, the quality of the work is in aocordance with the 
Contract Documents. Th~ foregoing representations are subject to an evaluation of the Work for 
conformance with the Contract Documents upon Substantial completion, to results of s\Jbsequent tests 
and inspections, to correction of minor deviations from the Contract Documents prior to completion, and 
to any specific qualifications expressed by the Owner or the Owner's Consultant. The issuance of 
Certification of an Application for Payment will further constitute a representation that the Design-Builder 
is entitled to payment in the amount certified. However, the issuance of a Certification of the Application 
for Payment will not be a representation that the Owner or the Owner's Consultant have (1) made 
exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2) reviewed 
construction means, methods, techniques, sequences or procedures, (3) reviewed copies of requisitions 
received from Subcontractors and material suppliers and other data requested by the Owner to 
substantiate the Design-Builder's right to payment, or (4) made any examination to ascertain how or for 
what purpose the Design-Builder has used money previously paid on account of the Contract Sum. 

9.4 DECISIONS To WITHHOLD CEF\TIFICATION. 
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9.4.1 The Owner or Owner's Consultant may withhold certification of the Payment Application in whole 
or in part,- to the extent reasonably necessary to protect the OWner if, in the Owner's or Owner's 
Consultant's opinion, the representations to the OWner required by Section 9.4.2 cannot be made. If the 
Owner or the Owner's Consultant is unable to certify payment in the amount of the Application, the 
Owner will notify the Design-Builder, or the Owner's Consultant will notify the Design-Builder and Owner 
as provided in Section 9.4.1. If the Design-Builder and Owner and/or Owner's Consultant cannot agree 
on a revised amount, the Owner or Owner's Consultant will promptly issue a Certification of the Payment 
Application for the amount for which the Owner is able to make such representations, or the Owner's 
Consultant is able to make such representations to the Owner. The Owner or Owner's Consultant may 
also withhold a Certification of the Application for Payment or, beCause 01 subsequently discovered 
evidence, may modify the whole or a part of a Certification of the Application for Payment to such extent 
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as may be necessary, in the Owner's or Owner's Consultant's opinion, to protect the Owner from loss for 
which the Design-Builder is responsible, including loss resulting from acts and omissions described in 
Section 3.3.2, because of: 

9.4.1.1 defective Work not remedied; 

9.4.1.2 third party claims filed or reasonable evidence indicating probable filing of such claims 
for which Design-Builder is responsible hereunder unless security acceptable to the Owner is 
provided by the Design-Builder; 

9.4.1.3 . failure of the Design-Builder to make payments properly to Subcon1ractors or for 
labor, materials or equipment; 

9.4.1.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the 
Contract Sum and Design-Builder has failed to provide Owner adequate assurance of its 
continued performance within a reasonable time after demand; 

9.4.1.5 damage to the Owner or another contractor; 

9.4.1.6 reasonable evidence that the Work will not be completed within the Contract Time, 
and that the unpaid balance would not be adequate to cover actual or liquidated damages for the 
anticipated delay; or 

9.4.1.7 perSistent failure by the Design-Builder to carry out the Work in accordance with the 
Contract Documents. 

The Owner will pay the undisputed portions of such Application for Payment within the time frames 
established in the Section 9. 

9.4.2 When the above reasons for withholding certification are removed, certification will be made for 
amounts previously withheld. The Owner shall not be deemed in default by reason of withholding 
payment as provided for in subparagraph 9.5.1. 

9.5 PROGRESS PAYMENTS. 
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9.5.1 After the Owner or Owners Consultant has issued a Certification of the Application for Payment, 
the Owner shall make payment in the manner and within the time provided in the Contract Documents, 
and shall so notify the Design-Builder. 

9.5.2 During the latter part of each month as the Work progresses on all City Contracts regardless of 
Contract Sum, the City's Project Manager and DeSign-Builder shalf determine the cost of the labor and 
materials incorporated into the Work during that month and actual invoiced cost of Design-Builder 
acquired materials stored on the Project site, and/or within off~site storage facilities either owned 
oneased by the Contractor. Upon receipt of a complete and mathematically accurate Construction 
Estimate Certification Form from the Design-BUilder, The City shall make payments to Design-Builder 
within thirty (30) calendar days on Contracts totaling four hundred thousand ($400,000.OO) dollars or 
less, based upon such cost determination and at the Contract unit priCes in a sum equivalent to ninety 
percent (90%) of each such invoice. At the time the last monthly invoice is paid by Owner, a Letter of 
Conditional Approval may be furnished to the Design-Builder. The remaining ten percent (10%) 
retainage shall be held by the City until the final Contract Settlement. However, where the Contract 
amount exceeds four hundred thousand dollars ($400,000.00), installments shall be paid to Design
Builder at the rate of ninety-five percent (95%) of each monthly invoice within thirty (30) calendar days of 
Owner receipt of a complete and mathematically accurate Construction Estimate Certification Form from 
the Design-Builder, and the retainage held until final Contract Settlemen1 shall be five percent (5%). The 
payments of such installments are payments toward satisfaction of the Contract Sum, and the Design
Builder invoices upon which such monthly payments are based, are given to Owner by Design-Builder 
only for the purposes of fixing the periodic sums to be paid in compliance with Paragraph 7.1. Owner's 
payment of installments shall not in any way be deemed to be a final acceptance of any part of the Work 
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by OWner, and will not prejudice Owner in the final settlement of Contract account nor relieve the 
Design-Builder from completion of the Work as herein provIded. 

9.5.3 The Design-Builder shall, within ten (10) days following receipt of payment from the Owner, pay 
all bills for labor and materials performed and furnished by others in connection with the construction, 
furnishing and equipping of the improvements and the performance of the work, and shall, if requested, 
provide the OWner with evidence of such payment. Design-Builder's failure to. make payments within 
such time shall constitute a material breach of this contract, unless the Design-Builder is able to 
demonstrate to Owner bona fide disputes associated with the unpaid subcontractor or supplier and its 
work. Design-Builder shall include a provision in each of its subcontracts imposing the same payment 
obligations on its Subcontractors as are applicable to the Design-Builder hereunder, .and if the Owner so 
requests, shall provide copies of such subcontractor payments to the Owner. If the· Design-Builder has 
failed to make payment promptly to the Design-Builder's Subcontractors or for materials or labor used in 
the Work for which the Owner has made payment to the Design-Builder, the Owner shall be entitled to 
withhold payment to the Design-Builder to the extent necessary to protect the Owner. 

9.504 The Owner or Owner's Consultant will, on request, furnish to a Subcontractor, if practicable, 
information regarding percentages of completion or amounts applied for by the Design-Builder and 
action taken thereon by the Owner's Consultant and Owner on account of portions of the Work done by 
such Subcontractor. 

9.5.5 Neither the Owner nor the Owner's Consultant shall have an obligation to payor to see to the 
payment of money to a Subcontractor, except as may otherwise be required by law, if any. 

9.5.6 Payments to material suppliers shall be treated in a manner similar to that provided in Sections 
9.6.2, 9.6.3 and 9.6.4 regarding Subcontractors. 

9.5.7 A Certification of the Application for Payment, a progress payment, or partial or entire use or 
occupancy of the Project by the Owner shall not constitute acceptance of Work that was not performed 
or furnished in accordance with the Contract Documents. 

9.5.8 The Design-Builder shall, as a condition precedent to any obligation of the Owner under this 
Contract, provide to the Owner payment and performance bonds in the full penal amount of the Contract 
in accordance with Texas Government Code Chapter. 2253. ' 

9.6 FAILURE OF PAYMENT. 

9.6.1 If the Owner or Owner's Consultant does not issue a Certific~tion of the Application for Payment, 
through no fault of the Design-Builder. within seven days after receipt of the Design-Builder's Application 
for Payment, or if the Owner does not pay the Design-Builder the amount certified by the Owner or 
0w.l1er's Consultant within seven (7) days after the date established in the Contract Documents, then the 
"Design-Builder may, upon seven additional days' written notice to the Owner and Design Consultant {if 
applipable}, stop the Work until payment of the amount owing has been received. The Contract Time 
shall be extended appropriately and the Contract Sum shall be increased by the amount of the Design
Builder's reasonable costs of shut-down, delay and start~up, plus interest as provided for in the Contract 
Documents. 

9.7 SUBSTANTIAL COMPLETION. 
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9.7.1 Determination of Substantial Completion: When' Design-Builder believes that the 
Construction Work is substantially complete, Design-Builder shall notify the Director in writing and shall 
submit to Owner a list of items remaining to be completed or corrected. The Director (or an independent 
consultant hired by OWner) will perform an inspection. If the Construction Work is substantially complete, 
in the .sole opinion of Owner, DeSign-Builder will prepare and submit to Owner for written acceptance a 
Certificate of Substantial Completion which shall establish the date of Substantial Completion. The 
Certificate of Substantial Completion shall state the responsibilities of Owner and Design-Builder for 
Project security, maintenance, heat. utilities, damage to the Construction Work, and insurance, anq shall 
fix the date, not longer than thirty (30) days after the established date of Substantial Completion, within 
which Design-Builder shall complete anyitems of incomplete or defective Construction Work. The 
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Certificate of Substantial Completion shall be submitted to Design-Builder for its written acceptance of 
the responsibilities assigned to it in such certificate 

9.7.2 Substantial Completion is the stage in the progress of the Work when the Work or designated 
portion thereof is sufficiently complete in accordance with the Contract Documents so that the Owner 
can occupy or utilize the Work for its intended use. In the event Substantial Completion is not achieved 
by the designated date, or as that date may be extended 'by Change Order(s), Owner may withhold 
payment of sums necessary to pay the estimated liquidated damages due Owner until Substantial 
Completion is achieved. Owner shall also be entitled to deduct out of any sums due to Design-Builder 
any or all liquidated damages due Owner in accordance with the Contract between the Owner and the 
Design-Builder. 

9.7.3 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees 
to accept separately, is Substantially Complete, the Design-Builder shall prepare and submit to the 
Owner or Owner's Consultant a comprehensive list of items to be completed or corrected prior to final 
payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Contract Documents. 

9.7.4 Upon receipt of the Design-Builder's list, the Owner or Owner's Consultant will make an 
inspection to determine whether the Work or deSignated portion thereof is Substantially Complete. If the 
Owner's Consultant's or Owner's inspection discloses any item, whether or not included on the Design
Builder's list, which is not sufficiently complete in accordance with the Contract Documents so that the 
Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Design
Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon written notification by the Owner or Owner's Consultant. In such case, the Design-Builder shall 
then "Submit a request for another inspection by the Owner's Consultant or OWner to determine 
Substantial Completion. 

9.7.5 When the Work or deSignated portion thereof is Substantially Complete, the Owner or Owner's 
Consultant will prepare a Certificate of Substantial Completion which shall (a) establish the date of 
Substantial Completion (which will be the date on which the Work met the requirements under the 
Contract Documents for Substantial Completion), (b) establish responsibilities of the Owner and Design
Builder, as agreed to by the Owner and DeSign-Builder, for security, maintenance, heat, utilities, darnage 
to the Work and insurance, and (c) fix the time within which the Design-Builder shall finish all items on 
the list accompanying the Certificate. Warranties required by the Contract Documents shall commence 
on the date of Substantial Completion of the Work or deSignated portion thereof unless otherwise 
provided in the Certificate of Substantial Completion. 

9.7.6 The Certificate of Substantial completion shall be submitted to the Owner and DeSign-Builder for 
their written acceptance of responsibilities assigned to them in such Certificate. 

9.7.7 Payment Upon Substantial Completion: Upon Substantial Completion of the Construction 
Work, and upon execution by both Owner and Design-Builder of the Certificate of Substantial 
Completion, Owner shall pay Design-Builder, within thirty (30) days, all sums due Design-Builder, 
including suchmount of retainage as the OWner in its sale discretion wishes to pay based upon the value 
of remaining performance, less the reasonable costs, as determined by Owner in Owner's sale 
discretion, for completing all incomplete Construction Work and Design Services, correcting and bringing 
into strict conformance all defective and nonconforming Construction Work, and handling all outstanding 
or threatened claims. 

9.8 PARTIAL OCCUPANCY OR USE. 

12-14-10 

9.8.1 The Owner may occupy or use any 'completed or partiatly completed portion of the Work at any 
stage when such portion is designated by separate agreement with the Design~Builder, provided such 
occupancy or use is consented to by the insurer as required under Section 11.4.1.5 and authorized by 
public authorities having jurisdiction over the Work .. Such partial occupancy or use may commence 
whether or not the portion is Substantially Complete, provided the Owner and Design~Builder have 
accepted in writing the responsibilities assigned to each of them for security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of 
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the Work and commencement of warranties required by the Contract Documents. When the Design
Builder considers a portion Substantially Complete, the Design-Builder shall prepare and submit a list of 
items to be completed or corrected prior to final payment and submit such list to the Owner or Owner's 
Consultant as provided under Section 9.8.2. Consent of the Design-Builder to partial occupancy or use 
shall not be unreasonably withheld. The state of the progress of the Work shall be determined by written 
agreement between the Owner and Design-Builder or, if no agreement is reached, by decision of the 
Owner or Owner's Consultant. 

9.8.2 Immediately prior to such partial occupancy or use, the Owner, Design-Builder and Owner's 
Consultant (if any) shall jointly inspect the area to be occupied or portion of the Work to be used in order 
to detennine and record the condition of the Work . 

. 9.8.3 Unless expressly agreed upon in writing, partial occupancy or use of a portion or portions of the 
Work shalf not constitute acceptance of Work not complying with the requirements of the Contract 
Documents. 

9.9.4 Upon such partial occupancy or use, and upon Substantial Completion, the Owner will assume 
responsibility for maintenance, security and insuring that portion of the Work that it has put into use. 

9.9 FINAL COMPlEnON AND FINAL PAYMENT. 

12·14-10 

9.9.1 When all of the Work is finally completed and ready for final inspection, the Design-Builder shall 
notify the Owner and the Owner's Consultant thereof in writing. Thereupon, the Owner's Consultant and 
Owner will make final inspection of the Work and, if the Work is complete in full accordance with this 
Contract and this Contract has been fully perfonned, the OWner will promptly issue a final Certification of 
the Application tor Payment, 'or Owner's Consultant will issue a Certification of the Application for 
Payment certifying to the Owner that the Project is complete and that the Design~Builder is entitled to the 
remainder of the unpaid Contract Sum, less any amount withheld pursuant to this Contract. If the Owner 
or Owner's Consultant is unable to issue its final Certification of the Application for Payment for reasons 
for which the Design~Builder is responsible and is required to repeat its final inspection of the Work, the 
Design-Builder shall -bear the cost of such repeat final inspection(s), the reasonable cost of which may 
be deducted by the Owner from the Design-Builder's final payment. 

9.9.2 The DeSign-BUilder shall not be entitled to final payment unless and until it submits to the Owner 
and Owner's Consultant its affidavit that the payrolls, invoices for materials and equipment, and other. 
liabilities connected with the Work for which the Owner, or the Owner's property, might be responsible 
have been fully paid or otherwise satisfied or will be paid from final payment; releases and waivers of 
liens from all Subcontractors of the Design-Builder and of any and all other parties required by the 
Design-Builder or the OWner that are either unconditional or conditional on receipt of final payment, 
Certificates of insurance showing continuation of required insurance coverages; such other documents 
as Owner may request; and consent of Surety to final payment. 

9.9.3 If, after .Substantial Completion of the Work, final completion thereof is materially delayed 
through no fault of the Design-Builder or by Issuance of Change Orders affecting final completion, and 
the DeSign-Builder so confirms, the Owner shall, upon application by the Design-BUilder and certification 
by the Owner or Owner's Consultant, and without terminating the Contract, make payment of the 
balance due for that portion of the work fully completed and accepted. If the remaining balance for Work 
not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if 
bonds have been furnished, the written consent of surety to payment of the balance due for that portion 
of the Work fully completed and accepted shall be submitted by the Design-Builder to the Owner or 
Owner's Consultant prior to certification of such payment. Such payment shall be made under terms 
and conditions governing final payment, except that it shall not constitute a waiver of claims. 

9.9.4 Conditions Precedent to Final Payment: Prior to being entitled to receive final payment and 
as a condi1ion precedent thereto, Design-Builder shall furnish Owner, in the form and manner required 
by the Director, the following: 

9.9.4.1 Owner's standard Affidavit of Final Payment and Release, in particular certifying that all 
Subcontractors and Suppliers have been paid all sums lawfully due to them, and 
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releasing Owner from all claims that Design-Builder had or might have asserted during 
the perforll!ance of this Contract: 

9.9.4.2 if required by Owner, separate releases of lien, lien waivers, or affidavits of payment 
from each Subcontractor, lower tier subcontractor, laborer, Supplier or other person or 
entity who has, or might assert a claim against Owner or Owner's property; 

9.9.4.3 consent of surety to final payment; 

9.9.4.4 a complete set of the as-built drawings and the record set of Contract Documents; and 

9.9.4.5 all product warranties, operating manuals, instruction manuals and other record 
documents. drawings and things customarily required of a Contractor, or expressly 
required herein, as a part of or prior to Project closeout. 

9.9.5 The Owner shall make final payment of all sums due the Design-Builder not more than thirty 
(30) days after the Owner's or Owner's Consultant's execution of a final Certification of the Application 
for Payment arid provided that all other conditions precedent to payment have been satisfied. 

9.9.6 Acceptance of final payment by the Design-Builder, a Subcontractor or material supplier shall 
constitute a waiver of claims by that payee except those previously made in writing and identified by that 
payees as unsettled at the time of fi nal Application for Payment. 

9.10 ADDITIONAL INSPECTIONS. In addition to any liquidated damages payable to the Owner by the Design
Builder, if: (1) the Owner or Owner's Consultant is required to make more than one inspection for 
Substantial Completion, (2) the Owner or Owner's Consultant is required to make more than one 
inspection for final completion, or (3) the Work is not substantially complete within sixty days after the 
date established for Substantial Completion in the Contract Documents, the Owner shall be entitled to 
deduct from the Contract Sum amounts paid to the Design-Builder for any additional inspections or 
services, provided that the Owner or Owner's Consultant undertook these services due to the fault or 
neglect of the Design-Builder .. 

ARTICLE 10. PROTECTION OF PERSONS AND PROPERTY 

10.1 SAFETY PRECAUTIONS AND PROGRAMS 

12-14-10 

10.1.1 Design-Builder shaD notify Owner immediately, by telephone with prompt confirmation in writing, 
of all injuries and fatalities, including but not limited to copies of all reports and other documents filed or 
provided 10 Design-Builder's insurers and the State of Texas in connection with such injuries or fatalities. 

10.1.2 Design-Builder has adopted or will adopt its own policy to assure a drug and alcohol free work 
place while performing the Work. Design-Builder's employees, agents, and subcontractors shall not 
perform any service for Owner while under the influence of alcohol or any controlled substance. Design
Builder, its employees, agents, and subcontractors shall not use, possess, distribute, or sell illicit or 
unprescribed controlled drugs or drug paraphernalia, or misuse legitimate prescription drugs while 
performing the Work. Design-BUilder, its employees, agents, and Subcontractors shall not use, 
possess, distribute, or sell alcoholic beverages while performing the Work or while on the site of the 
Work. DesignwBuilder will remove any of its employees from performing the Work any time there is 
suspicion of alcohol and/or drug use, possession, or impairment involving such employee, and at any 
time an incident occurs where drug or alcohol use could have been a contributing factor. Owner has the 
right to require Design-Builder to remove employees from performing the Work any time cause exists to 
suspect alcohol or drug use. In such ~es, Design-Builder's employees may only be considered for 
return to work after the Design-Builder certifies, as a result of a for-cause test conducted immediately 
following removal, that said employee was in compliance with this Contract. Design-Builder will not use 
an employee to perform the Work who either refuses to take, or tests positive in, any alcohol or drug 
test. 
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10.1.3 Design-Builder will comply with all applicable federal, state, and local drug and alcohol related 
laws and regulations (e.g., Department of Transportation regulations, Department of Defense Drug-free 
Work-free Workforce Policy, Drug-Free Workplace Act of 1988). The presence of any firearms or other 
lethal weapons by any person is prohibited on the Project site, regardless of whether the owner thereof 
has a permit for a concealed weapon. 

10.1.4 Both Owner and Design-Builder agree that these safety and health terms are of the highest 
importance, and that a breach or violation of any of the terms of this Section by Design-Builder will be a 
material and substantial breach of this Contract. In the event that Owner shall determine that Design
'Builder ha9 breached or violated the terms of this Section, then Owner shall determine, immediately 
upon written notice to Design-Builder~ whether the Work shall be suspended as a result thereof. If the 
Work is suspended, the Work shall not recommence until Owner shall be satisfied that the safety 
.provisions hereof shall not be breached or violated thereafter. If Owner shall terminate the Contract as a 
result of such breach or violation, the Owner and Design-Builder shall complete their obligations 
hereunder to one another in accordance with Section 14.2 "Termination by Owner." 

10.1.5 Nothing contained in this Section shall be interpreted as creating ,or altering the legal duty of 
Owner to Design-Builder or to Design~Builder's agents, employees, Subcontractors, or third parties, or 
altering the status of Design-Builder as an independent contractor. 

10.1.6 Notwithstanding .either of the above proVisions or whetner OWner exercises its rights set forth 
herein, Owner does not warrant nor represent to DeSign-Builder, Design-Builder's employees or agents, 
any subcontractors, or any other third party that Design-Builder's safety policy meets the requiremenf!:; of 
any applicable law, code, rule, or regUlation, nor does Owner warrant that the proper enforcement of 
Design-Builder's policy will insure that no accidents or injuries will occur. In addition, any action by Owner 
under these provisions in no way diminishes any of Design-Builder's obligations .under applicable law or 
the contract documents. 

10.2 SAFElY OF PERSONS AND PROPERTY 

12-14-10 

10.2.1 Site Safety and Seourity: Design-Builder shall take all reasonable steps and legally required 
measures at the site to comply with. applicable safety regulations and standards and to adequately 
protect the Construction Work, stored materials, and temporary structures located on the premises, and 
to prevent unauthorized persons from entering upon the site. Design-Builder shall at all times safeguard 
Owner's property and employees from injury or loss in connection with the performance of the Contract. 
Design·Builder shall at all times safeguard and protect its own partially or completely finished 
Construction Work and that of the adjacent property and all adjacent construction Work from (iamage. 
Design-Builder shal.1 protect Owner's equipment, apparatus, machinery, and other property and all 
adjacent construction Work with boarding and other safeguards so as to keep the premises free from 
dampness, dirt, dust, or other damage and shall remove all such temporary protection upon completion 
of the Construction Work. 

10.2.2 The Design-Builder shall take reasonable precautions for safety of, and shall provide reasonable 
protection to prevent damage, injury or loss to: 

10.2.2.1 employees on the Work and other persons who may be affected thereby; 

10.2,2.2 the Work and materials and equipment to be incorporated therein, whether in storage 
on or off the site, under the care, custody or control of the Design-Builder or the Design-Builder's 
Subcontractors or Sub-subcontractors; and 

10.2.2.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, 
pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of Construction. 

10.2_3 The Design-Builder shall give notices and comply with applicable laws, ordinances, rules, 
regulations and lawful orders of public authorities bearing on safety of persons or property or their 
protection from damage, injury or loss. 
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10.2.4 The Design-Builder shall erect and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations and notifying owners and users of 
adjacent sites and utilities. 

10.2.5 When use or storage of explosives or other hazardous materials or equipment or unusual 
methods are necessary for the execution of the Work, the Design-Builder shall exercise extraordinary 
care and shall carry on such activities under the direct supervision of prpperly qualified personnel. 

10.2.6 The Design-Builder shall promptly remedy damage and loss (other than damage or loss 
insured under property insurance required by the Contract Documents). The Design-BUilder shall also 
HOLD HARMLESS and UNCONDITIONALLY INDEMNIFY, PROTECT and DEFEND the City, its 
elected officials, employees, officers, directors, volunteers and representatives of the City, individually or 
collectively, from and against any and all damage or loss to property (other than the Work itself and 
including property of the Design-Builder and of the Owner) referred to in Clauses 10.2.1.2 and 10.2.1.3 
but only to the extent caused in whole or in part by the acts or omissions of DeSign-Builder, its agents, 
servants, and elJlployees, or its Subcontractors and their agents, servants, and employees, Of anyone 
directly or indirectly employed by them, or by any other person or entity for which they may be 
responsible under the Contract Documents, in connection with the Work to be performed. services to be 
rendered, or materialS to be furnished, under this Contract, including but not limited to violations of any 
statute, regulation, ordinance or provision of this Contract. Notwithstanding anything to the contrary 
included herein, in no event shall the Design-Builder be liable for claims arising out of accidents resulting 
from the sole negligence of Owner, all without however, waiving any governmental immunity available to 
the City under Texas Law and without waiving any defenses of the parties under Texas Law. The 
foregoing obligations of the Design-Builder are in addition to the Design-Builders obligations under 
paragraph 3.18. 

10.2.7 The Design-Builder shall designate a responsible member of the Design-Builder's organization 
at the site whose duty shall be the prevention of accidents. This person shall be the Design-Builder's 
superintendent unless otherwise designated by the Design-Builder in writing to the Owner and Owner's 
ConsuHant. 

10.2.8 The Design-Builder shall not load or permit any part of the construction or site to be loaded so 
as to endanger its safety. 

10.3 EMERGENCIES. 

10.3.1 In an emergency affecting safety of persons or property, the Design-Builder shall exercise its 
best efforts to act to prevent or minimize threatened damage, injury or loss. Additional compensation or 
extension of time claimed by the Design-BUilder on account of an emergency shall be determined as 
provided in Section 4.3 and Article 7. 

10.4 PUBLIC CoNVENIENCE AND SAFETY. 
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10.4.1 The Design-Builder shall place materials stored at the Project site and shall conduct the Work at 
all times in a manner that causes no greater obstruction to the public than is considered necessary by 
the Owner. Sidewalks or streets shall not be obstructed, except by special permission of the Owner. 
Materials excavated and construction materials or plants used in the performance of the Work shall be 
placed in a manner that does not endanger the Work or prevent free access to all fire hydrants, waler 
mains and appurtenances, water valves, gas valves, manholes for the telephone, telegraph Signal or 
electric conduits, wastewater mains and appurtenances, and fire alarm or police call boxes in the Vicinity. 

10.4.2 The Owner reserves the right to remedy any neglect on the part of the Deslgn:'Builder in regard 
to public convenience and safety which may come to the Owner's attention, after twenty-four (24) hours 
notice in writing to the Design-Builder. In case of an emergency, the Owner shall have the right to 
immediately remedy any neglect without notice. In either case, the cost of any work done by or for the 
Owner to remedy the Design-Builder's neglect shall be deducted from the Contract Sum. The Design
Builder shall notify the City Traffic Control Department, the ODR and the Owner's Consultant when any 
street is to be closed or obstructed. The notice shall, in the case of major thoroughfares or street upon 
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which transit lines operate, be at least forty-eight (48) hours in advance. The Owner reserves the right to 
postpone or prohibit any closure or obstruction of any streets or thoroughfares to the extent necessary 
for the safety and benefit of the traveling public. The Design-BUilder shall, when directed by the Owner's 
Consultant or the Owner, keep any street or streets in condition for unobstructed use by City 
departments. When the Design-Builder is required to construct temporary bridges or make other 
arrangements for croSSing over ditches or around structures, the Design-Builder's responsibility for 
accidents shall include the roadway approaches as well as the crossing structures. 

10.5 BARRICADES, LIGHTS AND WATCHMEN. 

10.5.1 If the Work is carried on, in, or adjacent to any Street, alley or public place, the DeSign-Builder 
shall, at the Design-Bu(lder's own cost and expense, furnish, erect and maintain sufficient barricades, 
fences, lights and danger signals, shall provide sufficient watchmen, and shall take such other 
precautionary measures as are necessary for the protection of persons or property and of the Work. All 
barricades shall be painted in a color that will be visible at night" and shall be illuminated by lights from 
sunset to sunrise. The term "lights," as used in this Section, shall mean flares, flashers, or other 
illuminated devices. A sufficient number of barricades with adequate markings and directional devices 
shall also be erected to keep vehicles from being driven on or into any Work under construction. The 
Design-Builder will be held responsible for all damage to the Work due to failure of barricades, signs, 
lights and watchmen to protect the Work. Whenever evidence is found of such damage, the Owner or 
Owner's Consultant may order the damaged portion immediately removed and replaced by the Design-, 
Builder at Design-Builder's cost and e)(pense. The Design-Builder's responsibility for maintenance of 
barricades, signs, and lights, and for providing watchmen as required under this Section 10.5 shall not 
cease until the Project has been finally accepted by the Owner. 

10.6 PUBLIC ltnLmEs AND OTHER PROPERTIES To Be CHANGED. 

10.6.1 In case it is necessary to change or move the property of the Owner or of any 
telecommunications or public utility, such property shall not be removed or interfered with until ordered to 
do so by the Owner or Owner's Consultant. The right is reserved to the owner of any public or private 
utilities to enter upon the Project site for the purpose of making such changes or repairs of their property 
that may become necessary during the performance of the Work. The Owner reserves the right of entry 
upon the Project site for any purpose, including repairing or relaying sewer and water lines and 
appurtenances, repairing structures, and for making other repairs, changes, or extensions to any of the 
Owners property. The Owner's actions shall conform to the Design-Builder's current and approved 
schedule for the performance of the Work, provided that proper notification of schedule requirements 
has been given to the Owner by the Design-Builder. . 

10.7 TEMPORARY STORM SEWER AND DRAIN CONNECTIONS 

10.7.1 When existing storm sewers or drains have to be taken up or removed. the Design~Builder shall, 
at its expense, provide and maintain temporary outlets and connections for all public and private storm 
sewers and drains. The Design-Builder shall also provide for all storm sewage and drainage which will 
be received from these storm drains and sewers. For this purpose, the Design·Builder shall provide and 
maintain,at the Design-Builder's own expense, adequate pumping facilities and temporary outlets or 
diversions. The Design~Builder shall. at the Design-Builder's own expense, construct such troughs, 
pipes, or other ~tructures that may be necessary and shall be prepared at all times to dispose of storm 
drainage and sewage received from these temporary connections until such time as the permanent 
connections are built and are in service. The existing storm sewers and connections shall be kept in 
service and maintained under the Contract, except where specified or ordered to be abandoned by the 
Owner or Owner's Consultant. All storm water and sewage shall be disposed of in a satisfactory and 
lawful manner so that no nuisance is created and that the Work under construction will be adequately 
protected. 

10.8 ARRANGEMENT AND CHARGE FOR WATER FURNISHED By THE OWNER; ELECTRICITY FOR THE PROJECT. 

12·14-10 

10.8.1 When the Design~Builder desires to use the Owner's water in connection with the Work, the 
Design-Builder shall make complete and satisfactory arrangements with the San Antonio Water Service 
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and shall be responsible for the cost of the water the Design-Builder uses. Where meters are used, the 
charge will be at the regular established, rate; where no meters are used, the charge will be as 
prescribed by City ordinance, or where no ordinance applies, payment shall be based on estimates 
made by the representatives of the San Antonio Water Service. 

10.8.2 The Design-Builder shall make complete and satisfactory arrangements for electricity and 
metered electrical connections with the Owner, or with any retail electric provider in the event that 
separately metered electrical connections are required for the Project. The Design-Builder shall pay for 
all electricity used in the performance of the Work through separate metered electrical connections 
obtained by the Design-Builder through a retail electric provider. 

10.9 USE OF FIRE HYDRANTS. 

10.9.1 The Design-Builder, Subcontractors. and any other person working on the Project shall not open, 
turn off, interfere with, attach any pipe or hqse to, or connect anything with any fire hydrant, stop valve, 
or stop cock, or tap any water main belonging to the Owner, unless duly authorized to do so by the City. 

10.10 ENVIRONMENTAL COMPLIANCE. 
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10.10.1 The Design-Builder and its Subcontractors are deemed to have made themselves familiar with 
and shall at all times shall comply with any and all applicable federal, state or local laws, rules, 
regulations, ,ordinances, and rules of common law now in effect (including any amendments now in 
effect), relating to the environment, Hazc}rdous Substances or eXpOsure to Hazardous Substances, 
including but notJimited to the Comprehensive i:nvironmental Response, Compensation and Liability Act 
of 1980, 42 U.S.C.A. §§ 9601, et seq.; the Hazardous Materials Transportation Act, 49 U.S.C.A. §§ 
1801, et seq.; the Resource Conservation and Recovery Act of 1976, 42 U.S.C.A. §§ 6901, et seq.; the 
Federal Water Pollution Control Act, 33 U.S.C.A §§ 1201, et seq.; the Toxic Substances Control Act, 15 
U.S.C.A. §§ 2601, et seq.: the Clean Air Act, 42 U.S.C.A. §§ 7401, et seq.; the Safe Drinking Water Act, 
42 U.S.CA §§ 3808, et seq., and any current judicial or administrative interpretation of these laws, 
rules, regulations, ordinances, or rules of common law, including but not limited to any judicial or 
administrative order, consent decree, or judgment affecting the Project. 

10.10.2 In the event the Desjgn-BuiJder encounters on the Project site materials reasonably believed to be 
a Hazardous Substance that have not been rendered harmless, and the removal of such materials is not a 
part of the scope of Work required under the Contract Documents, the Design-Builder shall Immediately 
stop Work in the affected area and report in writing the facts of such encounter to the Design-Builder and 
the Owner. Work in the affected area shall not thereafter be resumed except by written order of the Owner 
and written consent of the Design-Builder, unless and until the material is determined not to be a 
Hazardous Substance or the Hazardous Substance is remediated. Unless removal of such materials is a 
part of the scope of Work required under the Contract Documents, the Owner shall remediate the 
Hazardous Substance with a separate contractor or tlirough a Change Order with the Design-Builder. If the 
Hazardous Substance exists in the affected area due to the fautt or negligence of the Design-Builder or any 
of its Subcontractors; the Design-Builder shall be responsible for remediating the coridltion at the sole 
expense of the Design-Builder. If applicable, such remediation shall be in accordance with the Design
Builder's Spill Remediation Plan. An extension of the Contract Time for any delay in the progress schedule 
caused as a result of the discovery and remediation of a Hazardous Substance may be granted by the 
Owner only if the Project critical path is affected. Any request for an extension of the Contract Time related 
to the discovery and remediation of a Hazardous Substance is subject to the provisions of Section 4.3 and 
Article 8. 

10.10.4 The Design-Builder shall be responsible for identification, abatement, cleanup, control, removal, 
remediation, and disposa.' of any Hazardous Substance brought into or upon the site by the Design-Builder 
or any Subcontractor or Supplier. The Design-Builder shall obtain any and all permits necessary for the 
legal and proper handling, transportation, and disposal of the Hazardous Substance and shall, prior to 
undertaking any abatement, cleanup, control, removal, remediation, and disposal, notify the OWner and the 
'OWner's Consultant so that they may observe the activities; provided, however, that it shall be the Design
Builder's sole responsibility to comply with all applicable laws, rules, regulations, or ordinances governing 
the activities. 
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ARTICLE 11. 
INSURANCE AND BONDS. 

11.1 DESIGN-BuILDER'S LIABILITY INSURANCE. 
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11.1 .1 Without limiting any of the other obligations or liabilities of the Design-Builder under the Contract 
Documents, the Design-Builder shall purchase and maintain, during the term of the Contract and at the 
Design-Builder's own expense, the minimum liability insurance coverage described below with 
companies duly authorized or approved to do business in the State of Texas and otherwise satisfactory 
to the Owner. Design~Builder shall also require each Subcontractor performing work under the Contract, 
at the Subcontractor's own expense, to maintain during the term of the Contract levels of insurance that 
are necessary and appropriate for the Work performed, which levels of insurance comply with all 
applicable laws. The Subcontractors liability insurance shall name the Design-Builder and the Owner as 
additional insureds by using endorsement CG 2026 or broader. Certificates of insurance,complying with 
the requirements prescribed in Section 11.1.2 which show the existence of each policy, together with 
copies of all policy endorsemeflts showing the Owner as an additional insured, shall be delivered to the 
Design-Builder, who will in tum forward same to the Owner, before any Work is started. Design-Builder 
shall promptly furnish, upon the request of and without expense to the OWner, a copy of each policy 
required, including all endorsements. 

11.1.1.1 Workers' Compensation, with statutory limits, with the policy endorsed to provide a 
waiver of subrogation as to the Owner; Employer's Liability Insurance of not less than $100,000 
for each accident, $100,000 disease for each employee and $500,000 disease policy limit. 

11.1.1.2 Commercial General Liability Insurance, Including Personal Injury Liability, 
Independent Contractor's liability, Products and Completed Operations and Contractual Liability 
covering, but not limited to, the liability assumed under the indemnification provisions of this 
Contract, fully insuring Design-Builder's (or Subcontractor's) liability for injury to or death of the 
Owner's employees and third parties, and for damage to property of third parties, with a 
combined bodily injury (including death) and property damage minimum limit of $1,000,000 per 
occurrence, $2,000,000 annual aggregate. If coverage is written on a claims-made basis, 
coverage shall be continuous (by renewal or extended reporting period) for no less than 60 
months following completion of the contract and acceptance of work by the City. Coverage, 
including any renewals, shall have the same retroactive date as the onginal policy applicable to 
the Project. The Owner and the Owner's Consultant (if any) shall be named as additional 
insureds by using endorsement CG 20 26 or broader. 

The general liability policy shall include coverage e.xtended to apply to completed operations and 
XCU hazards. The Completed Operations coverage must be maintained for a minimum of one 
(1) year after final completion and acceptance of the Work, with evidence of same filed with 
Owner. The policy shall include an endorsement CG2503 amendment of limits (designated 
project or premises) in order to extend the policy's limits speCifically to the project in question. 

11.1.1.3 Business Automobile Liability Insurance, covering owned, hired and non~wned 
vehicles, with a combined bodily injury (including death) and property damage minimum limit of 
$500,000 per occurrence. Such insurance shall include coverage for loading and unloading 
hazards. 

11.1.2 Certificates of Insurance acceptable to the OWner shall be filed with the Owner prior to 
commencement of the Work. These certificates required under Section 11.1 shall contain a provision 
that coverages afforded under the poliCies will not be cancelled, nonrenewed, or materially changed until 
at least thirty (30) days prior written notice has been given to the OWner. If any of the foregOing 
insurance coverages are required to remain in force after final payment and are reasonably available, an 
additional certificate evidencing continuation of such coverage shall be submitted with the final 
Application for Payment as required by Section 9.10.2. Information concerning reduction of coverage 
shall be furnished by the Design-Builder to the Owner with reasonable promptness in accordance with 
the Design-Builder's information and belief. 
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11.1.3 If any insurance company for the Design-Builder, which company provides insurance required 
under the Contract Documents, becomes insolvent or becomes the subject of any rehabilitation, 
conservatorship, or liquidation or similar proceeding, the Design-Builder shall procure, immediately upon 
first notice of such occurrence and without cost to the Owner, replacement insurance coverage before 
continuing the performance of the Work at the Project. Any failure to provide such replacement 
insurance coverage shall constitute a material breach of the Contract. 

11.2 PROPERTY INSURANCE 
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11.2.1 In addition to the insurance described in Sections 11.1 and 11.4, the Design-Builder shall obtain 
at its expense, and maintain throughout the duration of the Project, AII~Risk Builder's Risk Insurance, if 
the Project involves complete construction of a new building, or an All-Risk Installation Floater policy, if 
the Project involves materials and supplies needed for additions to, or renovations or remodeling of an 
existing bUilding. Coverage on either policy shall be All-Risk, including, but not limited to, Fire. Extended 
Coverage, Vandalism and Malicious Mischief, Flood (if located in a flood zone) and Theft, in an amount 
equal to one hundred percent (100%) of the insurable value of the Project for the Installation Floater 
policy, and one hundred percent (100%) of the replacement cost of the Project for the Builder's Risk 
polity. If an installation Floater policy is provided: the Owner shall be shown as a Joint Named Insured 
with respect to the Project. If a Builder's Risk policy is provided, the policy shall be written on a 
Completed Value Form, including materials delivered and labor performed for the Project. This policy 
shall be in the name of the Design-Builder and naming the Owner and the Subcontractors, and Sub
Subcontractors as additional insureds as their interests may appear. The policy shall have 
endorsements as follows: 

11.2.1.1 This insurance shall be specific as to coverage and not contributing insurance with 
any permanent insurance maintained on the property. 

11.2.1.2 Loss, if any, shall be adjusted with and made payable to the Design-Builder or the 
Owner and Design-Builder as trustee for the insureds as their interests may appear. 

11.2.1.3 The right of subrogation under the poliCY shall be waived as to the Design-Builder. 

11.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery 
insurance required by the Contract Documents or by law, which shall specifically cover such insured 
objects during installation and until final acceptance by the Owner. This insurance shall include the 
interests of the Owner, Design-Builder, Subcontractors and Sub-subcontractors in 'the Work, and the 
Owner and DeSign-Builder shall be named insureds. 

11.2.3 loss of Use Insurance. The Owner, at the Owner's option, may purchase and maintain such 
insurance as will insure the Owner against loss of use of the Owners property due to fire or other 
hazards, however caused. The Owner waives all rights of action against the Design-Builder that it may 
now have or have in the future for loss or damage to Owners property howsoever arising, including 
consequential losses due to fire or other hazards however caused, .. 

11.2.4 The Design-Builder shall provide to the DeSign-Builder for delivery to the Owner a certificate of 
insurance evidencing all property insurance policies procured under this Section 11.2 and all 
endorsements thereto before any exposure to loss may occur. 

11.2.5 If any insurance company which provides insurance for the Design-Builder that is required under 
the Contract Documents becOmes insolvent or becomes the subject of any rehabilitation, 
conservatorship, or liquidation or similar proceeding, the Design-Builder shall immediately cease the 
performance of the Work and shall procure, immediately upon first notice of such occurrence and 
without cost to the Owner, replacement insurance coverage before continUing the performance of the 
Work at the Project. Any failure to provide such replacement insurance coverage shall constitute a 
material breach of the Contract. 

11.2.6 Partial occupancy or use in accordance with Section 9.9 shall not commence until the insurance 
company or companies providing property insurance have consented to such partial occupancy or use 
by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable steps to obtain 
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consent of the insurance company or companies and shall take no action without mutual written consent 
with respect to partial occupancy or use that would cause cancellation. lapse or reduction of insurance. 

11.3 PERFORMANCE BOND AND PAYMENT BONDS 

11.3.1 Subject to the provisions of Section 11.3.2, the Design-Builder shall, with the execution and 
delivery of the Design-Build Contract, furnish and file with the Owner in the amounts required in 
this Section, the surety bonds described in Sections 11.3.1.1 and 11.3.1.2 below, which surety 
bonds shall be in accordance with the provisions of Chapter 2253, Texas Government Code, as 
amended and Article 7.19-1. Texas Insurance Code, as amended. If the GMP established 
under Article 10 of this Contract is less than tne Project Construction Budget, Design-Builder 
may furnish a rider to adjust the amount of the bonds to reflect the GMP, and shall reflect the 
adjusted premium cost appropriately in the general conditions shown as a part of the GMP. The 
bonds s/1all be written by a corporate surety or sureties authorized to conduct an insurance 
business in the State of Texas and licensed to issue surety bonds in the State of Texas, and 
otherwise acceptable to Owner. Each bond shall be signed by the Design-Builder, as Principal, 
and by an established corporate surety bonding company, as surety, meeting the requirements 
of Section 11.3.3 and approved by the Owner. The surety bonds shall be accompanied by an 
appropriate Power-of-Attorney clearly establishing the extent and limitations of the authority of 
each signer to so sign. The bonds shall be written on forms approved for use by Owner, a copy 
of which bond forms are attached to and made a part of this Contract as Exhibit E. 

11.3.1.1 Performance Bond. A good and sufficient bond in an amount equal to 100% of the 
GMP, or the amount of the Project construction budget if a GMP has not been 
established as of the date of execution of the Contract, guaranteeing the full and 
faithful execution of the Work and performance of the Contract in accordance with 
Plans, Specifications and all other Contract Documents, including any extensions 
thereof, for the protection of the Owner. This bond shall also provide for the repair and 
maintenance of all defects due to faulty materials and workmanship that appear within 
a period of one (1) year from the date of final Completion or acceptance of the Work 
by the Owner or lesser or longer periods as may be otherwise deSignated in the 
Contract Documents. 

11.3.1.2 Payment Bond. A good and sufficient bond in an amount equal to 100% of the GMP, 
or the amount of the Project construction budget if a GMP has not been established 
as of the date of execution of the Contract, guaranteeing the full and prompt payment 
of all claimants supplying labor or materials in the prosecution of the Work provided 
for in the Contract, and for the use and protection of each claimant. 

11.3.1.3 Subcontractor Bonds. Each Subcontractor whose Subcontract is greater than 
$25,000 but less than or equal to $100,000 will likewise be required, as a condition of 
their Subcontract, to execute similar Payment Bonds (in the case of Subcontracts 
greater than $100,000. similar Performance and Payment Bonds will be required) in 
the full amount of each Subcontract, naming both Design-Builder and Owner as joint 
obligees. Subcontractors not required to provide a payment bond will not be paid 
progress payments, but shall be paid upon final completion and acceptance of their 
Construction Work. 

11.3.1.4 The Design-Build shall deliver the bonds not later than the tenth (10th) day after the 
date the Design-Builder executes the Contract unless the Design-Builder furnishes a 
bid/surety bond or other financial security acceptable to the Owner to ensure that the 
Design-Builder will furnish the required performance and payment bonds when a GMP 
is established. . 

11.3.1.5 The Design-BUilder may furnish a bid/surety bond equal to five percent (5%) of the 
Project Construction Budget if a GMP has not been established not later than the 
tenth (10th) day after the date the Design-Builder executes the Contract The bid 
surety bond shall guarantee Owner that Design-Builder will furnish the required 
performance and payment bonds when the GMP is established. 
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11.3.2 If the GMP (or the amount of the Project construction budget if a GMP has not been establis.hed , . 
as of the date of execution of the Contract) including Owner-accepted Alternates and 
allowances, if any, is greater than $100,000, Performance and Payment Bonds in an amount of 
100% of the GMP (or the amount of the Project construction budget if a GMP has not been 
established as of the date of execution of the Contract) are mandatory and shall be provided by 
the Design-Builder. If the GMP (or the amount of the Project construction budget if a GMP has 
not been established as of the date of execution of the Contract) is greater than $25,000 but 
less than or equal to $100,000, only a Payment Bond in an amount of 1000'{' of the GMP (or the 
amount of the Project construction budget if a GMP has not been established as of the date of 
execution of the Contract) is mandatory; provided, however, that the Design-Builder may elect to 
also furnish a Perfonilance Bond in the same amount if the Design-Builder so chooses. If the 
GMP (or the amount of the Project construction budget if a GMP has not been established as of 
the date of execution of the Contract) is less than or equal to $25,000, the Design~Builder may 
elect not to provide Performance and Payment Bonds; provided that in Such event, no money 
will be paid to the Design~Builder until Final Completion of all Work by Owner. If the Design
Builder elects to provide Performance and Payment Bonds, the Contract Sum shall be payable 
to the Design-Builder through progress payments in accordance with these General Conditions. 

11.3.3 No surety will be accepted by the Owner that is now in default or delinquent on any bonds or that 
is a PartY to any litigation against the Owner. All bonds shall be made and executed on the 
Owner's standard forms, shall be approved by the Owner, and shall be executed by not less 
than one corporate surety that is authorized and admitted to do business in the State of Texas, 
is licensed by the State of Texas to issue surety bonds, is listed in the most current United 
States Department of the Treasury List of Acceptable Sureties, and is otherwise acceptable to 
the Owner. Each bond shall be executed by the Design-Builder and the surety, and shall specify 
that legal venue for enforcement of each bond shall lie exclusively in Bexar County, Texas. Each 
surety shall designate an agent resident in Bexar County, Texas to which any requisite statutory 
notices may be delivered and on which seNice of process may be had in matters arising out of 
the suretyship. . 

11.3.4 The person or persons, partnership, company, firm, limited liability company, association, 
corporation, or other business entity to whom the Contract is awarded shall, within ten (10) days 
after such award, sign the required Contract with the Owner and provide the necessary surety 
bOnds and evidence of insurance as required under the Contract Documents. No Contract shall 
be binding on the Owner until it has been approved as to form by the City Attorney, executed for 
the Owner by the City Manager, the performance and payment bonds and evidence of insurance 
have been furnished as required by the Contract Documents, and the fully executed Contract 
has been delivered to the DeSign-Builder. 

11.3.5 The failure of the Design-Builder to execute the Contract or deliver tne required bonds and 
evidence of insurance within ten (10) days after the Contract is awarded or as soon thereafter as 
the Owner can assemble and deliver the Contract Shall, at the Owner's option. constitute a 
material breach of the Design-Builder's proposal and the Owner may rescind the Contract award 
and collect or retain the proceeds of the bid security. By reason of the uncertainty of the market 
prices for materials and labor, and it being impracticable and difficult to determine accurately the 
amount of damages occurring to the Owner by reason of the Design-Builder's failure to execute 
and furnish the bonds and to sign the Contract within ten (10) days, the filing of a bid proposal 
shall constitute an acceptance of this Section 11.3.5. In the event the Owner should readvertise 
for bids or proposals, the defaulting Design-Builder shall not be eligible to bid or propose, and 
the lowest responsible bid obtained, or the proposal that is accepted as a result of the 
readvertisement shall be the bid or proposal referred to in this Section. 

11.4 'UMBRELLA' UABIUTY INSURANCE 
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11.4.1 The Design-Builder shall obtain, pay for and maintain umbrella liability insurance during the 
Contract term, insuring Design-Builder for an amount of not less than $3,000,000 per occurrence 
combined limit Bodily Injury (including death) and Property Damage, that follows form and applies in 
excess of the primary coverage required hereinabove. The Owner and Design-Builder shall be named as 
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additional insureds using endorsement CG 2026 or broader. No aggregate shall be permitted for this 
type of coverage. The policy shall provide "drop down" coverage where under1ying primary insurance 
coverage limits are insufficient or exhausted. 

11.5 PoUCy ENOORSEMENTS AND SPECIAL CONomoNS 

12·14-1Q 

11.5.1 Each insurance policy to be furnished by the Design-Builder shall address the fOllowing required 
provisions within the certificate of insurance, which shall be reflected in the body of the insurance 
contract andlor by endorsement to the policy: 

11.5.1.1 That the Owner and Owner's Consultant shall be named as additional insureds on all 
liability coverages, using .endorsement CG 20 26 or broader. Where the. Owner employs a 
Construction Manager on the Project, the Design-Builder and Subcontractor shall include the 
Construction Manager on all liability insurance poliCies to the same extent as the Owner and 
Owner's 90nsultant are required to be named as additional insureds. 

1 i .5.1.2 That each insurance policy shall require that thirty (30) days prior to the expiration, 
cancellation, nonrenew~ or any material change in coverage, a notice thereof shan be given to 
Owner. Design-Builder shall also notify Owner, within 10 days after receipt, of any notice of 
expiration, caf1cellation, nonrenewal or material change in coverage it receives from its insurer. 

11.5.1.3 That the term "Owner" or ~City of San Antonio" shall include all authorities, boards, 
bureaus, commissions, divisions, departments and offices of the Owner and the individual 
members, elJlployees and agents thereof in their official capacities, while acting on behalf of 
Owner (the City of San Antonio). 

11.5.1.4 That the policy phrase or clause "Other Insurance" shall not apply to Owner where 
Owner is an additional insured on the policy. The insurance coverage furnished by Oesign
Builder as required is considered to be primary insurance for purposes of the Project and the 
additional insureds named in the ~required policies. 

11.5.1.5 That all provisions of the Contract Documents concerning liability, duty and standard 
of care, together with the indemnification provision, shall, to the maximum extent allowable in the 
insurance market, be underwritten by contractual liability coverage sufficient to include such 
obligations with the applicable liability policies. 

11.5.2 Concerning the insurance to be furnished by the Design~Builder, it is a condition precedent to 
acceptability that: 

11.5.2.1 All poliCies must comply with the applicable requirements and special provisions of 
this Article. 

11.5.2.2 Any policy evidenced by a certificate of insurance shall not be subject to limitations, 
conditions or restrictions deemed inconsistent with the intent of the insurance requirements set 
forth herein, and the Owner's decision regarding whether any policy contains such provisions, 
contrary to this requirement, shall be final. 

11.5.2.3 All policies required are to be written through companies duly authorized and 
approved to transact that class of insurance in the State of Texas and that are otherwise 
acceptable to the Owner. 

11.5.3 The Design-Builder agrees to the follOwing special provisions: 

11.5.3.1 The Design-BUilder hereby waives subrogation rights for loss or damage to the extent 
same are covered by insurance. Insurers shall have no right of recovery or subrogation against 
the Owner, it being the intention that the insurance policies shall protect all parties to the 
Contract and be primary coverage for all losses covered by the policies. This waiver of 
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subrogation shall be included. by endorsement or otherwise, as a provision of all policies 
required under this Article 11. 

11.5.3.2 Insurance companies issuing the insurance policies and the Design-Builder shall have 
no recourse against the Owner for payment of any premiums or assessments for any 
deductibles, as all such premiums and deductibles are the sole responsibility and risk of Design-
Builder. . 

11.5.3.3 Approval, disapproval or failure 10 act by the Owner regarding any insurance supplied 
by the Design-Builder (or any Subcontractors) shall not relieve the Design-Builder of any 
respo!1sibility or liability for damage or accidents as set forth in the Contract Documems. The 
bankruptcy, insolvency or denial of liability of or by the Design-Builder's insurance company shall 
likewise not exonerate or relieve the Design-Builderfrom liability. 

11.5.3.4 The Owner reserves the right to review the insurance requirements of this Article 11 
during the effective period of this Contract and to adjust insurance coverages and their limits 
when deemed necessary and prudent by Owner's Risk Management Division based upon 
changes in statutory law, court decisions, or the claims history of the Design-BUilder and the 
Subcontractors. The Design-Builder agrees to make any reasonable request for deletion, 
revision or modification of particular policy terms, conditions, limitations or exclusions (except 
where policy provisions are established by law or regulation binding upon either party to this 
Contract or upon the underwriter of any such policy provisions). Upon request by the Owner, the 
Design-Builder shall exercise reasonable efforts to accomplish such changes in policy 
coverages, at the Owner's cost and expense. 

11.5.3.5 No special payments ·shall be. made for any insurance policies that the Design-Builder 
and Subcontractors are required to carry. Except as provided in Section 11.5.3.4, aU amounts 
payable regarding the insurance policies required under the Contract Documents are included in 
the Contract Sum. 

11.5.4 Any insurance pOlicies required under this Article may be written in combination with any of the 
other policies~ wher~ legally permitted, but none of the specified limits may be lowered or otherwise 
negatively impacted by doing so, nor may any of the requirements or special provisions of this Article be 
limited or circumvented by doing so. 

ARTICLE 12. UNCOVERING AND CORRECTION OF WORK 

12.1 UNCOVERING OF WORK 

12.1.1 If a portion of the Work is covered, conceled, or. obstructed contrary to the Owner's or Owner's 
Consultant's written request or to requirements specifically expressed in the Contract Documents, it 
must, if required in writing by the -Owner or Owner's Consultant, be uncovered for the Owner's or 
Owner's Consultam's inspection and be properly replaced at the Design-Builder's expense without 
change in the Contract TIme. 

12.1.2 If a portion of the Work has been covered, conceled, or ot;>structed which the Owner or Owner's 
Consultant has not specifically requested in writing to inspect prior to its being covered, the Owner or 
Owner's Consultant may request to inspect such Work and the Design-Builder shall uncover it. If such 
Work is in accordance with the Contract Documents, costs of uncovering and replacement Shall, by 
appropriate Change Order; be charged to the Owner.· If such Work is not in accordance with the 
Contract Documents, the Design-Builder shall pay SUCh costs unless the condition was caused by the 
Owner or a separate contractor, in which event the Owner shall be responsible for payment of such 
costs. 

12.2 CORRECTION OF WORK 

12-14-10 

12.2.1 The Design-BUilder shall promptly correct Work rejected by the Owner or Owner's Consultant as 
failing to conform to the requirements of the Contract Documents, whether inspected before or after 
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Substantial Completion and whether or not fabricated, installed or completed. The Design-Builder shall 
bear costs of correcting such rejected Work, and all additional testing. inspections, and compensation 
for the Design-Builder's services and expenses made necessary thereby. 

12.2.2 In addition to Design Builders warranty obligations, if any of the Work is found to be defective or 
nonconforming with the requirements of the Contract Documents, including but not limited to General 
Conditions the Design-Builder shall be specifically obligated correct it promptly at its own cost and 
expense any and all defective or nonconforming construction work for a period of twelve (12) months 
follOwing Final Completion after receipt of written notice from the Owner's Consultant or the Owner to do 
so unless the Owner has previously given the Design-Builder a written acceptance or waiver of the 
defect or nonconformity. The Design-Builder's obligation to correct defective or nonconforming Work 
remains in effect for: 

12.2.2.1 one year after the date of Substantial Completion of the Work or designated portion of 
the Work; 

12.2.2.2 one year after the. date for commencement of warranties established by agreement in 
connection with partial occupancy under Section 9.9.1; or 

12.2.2.3 the stipulated duration of any applicable special warranty required by the Contract 
Documents. 

12.2.3 . The one-year period described in Sections 12.2.2.1 and 12.2.2.2 shall be extended with respect 
to portions of the Work first performed after Substantial Completion by the period of time between 
Substantial Completion and the actual completion of the Work. 

12.2.4 Owner's Option ·to Accept Defective Construction Work: Owner may, but shall in no event be 
required to, choose to accept defective or nonconforming Construction Work. In such event, the 
Contract Price shall be reduced by the reasonable costs of removing and correcting the 
defective or nonconfonning Construction Work. Owner shall be entitled to Ii reduction In the 
GMP regardless of whether Owner has, in fact, removed and corrected such defective 
Construction Work. If the unpaid balance of the GMP, if any, is insufficient to compensate Owner 
for the acceptance of defective or nonconforming Construction Work, Design-Builder shall, upon 
written demand from Owner, pay Owner such additional compensation for accepting defective or 
nonconforming Construction Work. . 

12.2.5 The obligations of the Design-Builder under this Paragraph 12.2 shall survive final acceptance of 
the Work and termination of this Contract. The Owner shall give notice to the Design-Builder promptly 
after discovery of a defective Qr nonconforming condition in the Work. The one-year period stated in 
Sections 12.2.2.1 and 12.2.2.2 does not limit the ability of the Owner to require the Design-Builder to 
correct latent defects or nonconformities in the Work, which defects or nonconformities could not have 
been discovered through reasonable diligence by the Owner or the Design-Builder at the time the Work 
was performed or at the time of inspection for certification of Substantial Completion or final completion. 
The one year period also does not relieve the Design-Builder from liability for any defects or deficienCies 
in the Work that may be discovered after the expiration of the one year correction period. 

12.2.6 The Design-Builder shall remove from the Project site portions of the Work which are not in 
accordance with the requirements of the Contract Documents and are neither corrected by the Design-
Builder nor accepted by the Owner. -

12.2.7 If the DeSign-Builder fails to correct defective or nonconforming Work within a reasonable time 
after notice from the Owner or the Design-Builder, the Owner may correct it in accordance with Section 
2.4. If the Design-Builder does not proceed with correction of defective or nonconforming Work within a 
reasonable time fixed by written notice from the Owner or the Owner's Consultant, the Owner may 
remove or replace the defective or nonconforming Work and store the salvageable materials or 
equipment at the Design-Builders expense. If the Design-Builder does not pay the costs of removal and 
storage within ten days after written notice by the Owner or the Owner's Consultant, the Owner may, 
upon ten (10) additional days written notice, sell the materials and equipment at auction or at private sale 
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and shall account for the proceeds after deducting costs and damages that should have been borne by 
the Design-Builder, including compensation for the Owner's Consultant's services (if any) and expenses 
made necessary as a result of the sale. If the proceeds of sale do not cover the costs which the Design
Builder should have borne, the Contract Sum shall be reduced by the deficiency. If payments due to the 
Design-Builder then or thereafter are not sufficient to cover the deficiency, the Design-Builder shall pay 
the difference to the Owner. 

12.2.8 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the 
Owner or separate contractors, whether the construction is completed or partially completed, that is 
caused by the Design-Builder's correction or removal of Work which is not in accordance with the 
requirements of the Contract Documents. 

12.2.9 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with 
respect to other obligations which the Design-Builder might have under the Contract Documents. 
Establishment of the one-year time period as described in Section 12.2.2 relates only to the specific 
obligation of the Design-Builder to correct the Work, and has no relationship to the time within which the 
obligation to comply with the Contract Documents may be sought to be enforced. nor to the time within 
which proceedings may be commenced to establish the Design-Builder's liability with respect to the 
Design-Builder's obligations other than specifically to correct the Work. 

12.2.10 Any Work repaired or replaced pursuant to this Article 12 shall be subject to the ,provisions of 
Article 12 to the same extent as Work Originally performed or installed. 

12.3 ACCEPTANCE OF NONCONFORMING WORK 

12.3.1 The Owner may, in the Owner's sole discretion, accept Work which is not in strict accordance 
with the requirements of the Contract Documents instead of requiring its removal and correction. in 
which case the Contract Sum will be reduced as appropriate and equitable as determined by the Owner 
and the Owner's Consultant. The adjustment will be accomplished whether or not final payment has 
been made. 

ARTICLE 13. TERMINATION; TEMPORARY SUSPENSION 

13.1 TERMINATION WITHOUT CAUSE. 

13.1.1 This Contract may be terminated by the Owner at any time after issuance of the Notices to 
Proceed for Pre-construction Services or Construction Services, either for the Owner's 
convenience if the parties cannot agree to a mutually satisfactory GMP, or because of the 
Design-Builder's failure to fulfill the contract obligations. Upon receipt of such notice Design
Builder's services shall be immediately discontinued (unless the notice directs otherwise) and all 
materials as may have been accumulated in performing this contract, whether completed or in 
progress, delivered to the Owner. 

13.1.2 If the termination is for the convenience of the Owner, and following inspection and acceptance 
of Design-Builder's serVices properly performed prior to the effective date of termination, the 
Owner shall promptly pay Design-Builder for all services properly performed and all liabilities 
incurred up to the tlme of such termination. Design-BUilder shalf not, however, be entitled to lost 
or anticipated profit or payment on unperformed services should Owner choose to exercise this 
option to terminate, nor shall Design-Builder be entitled to compensation for any unnecessary or 
unapproved work, performed during time between the Design-Builder's receipt of the Owner's 
notice of termination and the actual termination date. 

13.1.3 If the termination is due to Design-Builder's failure to fulfill its obligations, the Owner may take 
over the work and prosecute the same to completion by contract or otherwise. In such case, the 
DeSign-Builder shall pe liable to the Owner for any additional cost reasonably and necessarily 
occasioned to the Owner thereby. 
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13.1.4 The rights and remedies of the Owner provided in this clause are in addition to any other rights 
and remedies provided by law or wider this contract. 

13.2 OPPORTUNITY TO CURE: City may, in its sole discretion, I,Ipon the occurrence of an event of default, 
breach, or any other nonconformance with the Contract on the part of the Design Builder notify the 
Design Builder in writing of such event of default, breach, or nonconfonnance and will set out a specific 
period in which the Design-Builder must cure the listed event of default, breach, or nonconformance. 
The cure period specified in the aforementioned notice will be dependent on the event of default, breach, 
or nonconformance and will be solely determined by the City as it deems appropriate. 

13.3 TERMINATION BY THE OWNER FOR CAUSE: Upon the occurrence of any of the events listed below 
and following seven (7) days written notice to Design-Builder given in accordance with the notice 
provisions contained in these Owner's General Conditions and the Contract, Owner may immediately 
terminate this Contract, in whole or in part, '1or cause": 
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13.3.1 Design-Builder makes, directly or indirectly through its employees or representatives, any 
material misrepresentation or provides any materially misleading information to Owner in 
connection with this Contract or its performance hereunder; or . 

13.3.2 Design-Builder violates or materially fails to perform any covenant. provision, obligation, term or 
condition of a material nature contained in this Contract, except those events of default for which 
an opportunity to cure is provided herein; or 

13.3.3 Design-Builder fails to cure, or initiate steps reasonably calculated to cure, a default within the 
time period required for cure; or -

. 13.3.4 Design-Builder materially violates any rule, regulation or law to which Design-Builder is bound or 
shall be bound under the terms of this Contract; or . 

13.3.5 Design-Builder attempts the sale, transfer, pledge, conveyance or aSSignment of this Contract 
contrary to the terms of the Contract; or 

13.3.6 Design-Builder ceases to do business as a going concern; makes an assignment for the benefit 
of creditors; admits In writing its inability to pay debts as they become due; files a petition in 
bankruptcy or has an involuntary bankruptcy petition filed against it (except in connection with a 
reorganization under which the business of such party is continued and pei'formance ot.all its 
obligations under this Contract shall continue) and such petition is not dismissed within forty-five 
(45) days of filing; or if a receiver, trustee or liquidator is appointed for it, or its joint venture 
entity, or any substantial part of Design-Builder's assets or properties. 

13.3.7 Failure or refusal of the DeSign-Builder to start the Work within ten (10) days after the date of 
written notice by the Owner to commence the Work. 

13.3.8 A reasonable belief that the progress of the Work being made by the Design-Builder is 
insufficient to complete the Work within the specified time. 

1 $.3.9 Failure or refusal of the Design-Builder to provide sufficient and proper equipment or 
construction forces to properly execute the Work in a timely manner. 

13.3.10 A reasonable belief that the Design-Builder has abandoned the Work. 

13.3.11 A reasonable belief that the Design-Builder has become insolvent, bankrupt, or otherwise 
financially unable to carry on the Work. 

13.3.12 Failure or refusal on the part of the Design-Builder to observe any material requirements of the 
Contract Documents or to comply with any written orders given by the Design-Builder or the 
Owner as provided for in the Contract Documents. 
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13.3.13 Failure or refusal of the Design-Builder to promptly make good any defects in materials or 
workmanship, .or any defects of any nature. the correction of which has been directed in writing 
by theOwner or Owner's Consultant. 

13.3.14 A reasonable belief by the OWner that collusion exists or has occurred for the purpose of illegally 
procuring the contract or a Subcontractor, or that a fraud is being perpetrated on the Owner in 
connection with the construction of Work under the Contract. 

13.3.15 Repeated and flagrant violation of safe working procedures. 

13.4 TERMINATION BY LAW. If any s~ate or federal. law or regulation is enacted or promulgated which 
prohibits the performance of any of the duties herein, or, if any law is interpreted to prohibit such 
perfonnance, this Contract shall automatically terminate as of the effective date of such prohibition. 

13.5 ORDERLY TRANSFER FOLLOWING TERMINATION: Regardless of how this Contract is tenninated, 
Design-Builder shall affect an orderly transfer to Owner or to such person{s) or firm(s) as the Owner may 
deSignate. However, if such termination is for Design-BuUder's fault, such transfer shall be performed by 
Design-Builder at no additional cost to Owner. Upon the effective date of expiration or termination of this 
Contract, Design-Builder shall cease all operations of work being performed by Design-Builder, or any of 
its subcontractors, pursuant to this Contract. All completed or partially completed documents, papers, 
records, charts, reports, and any other materials or information produced, or provided to Design-Bui/der. 
in connection with the services rendered by DeSign-Builder under this Contract, regardless of storage 
medium, shall be transferred to Owner. Such record transfer shall be completed within thirty (30) 
calendar days of the termination date at no additional cost to Owner if the termination is for Design
Builder's fault. Payment of compensation due or to become due to Design-Builder is conditioned upon 
delivery of all such documents. 

12·14-10 

13.5.1 Upon receipt of a notice of tennination and prior to the effective date of termination, \.Inless the 
notice otherwise directs or Design-Builder immediately takes action to cure a failure to perform 
under the cure period set out hereinabove, Design-Builder shall immediately begin the phase-out 
and the discontinuance of all seniices in connection with the perfonnance of this Contract and 
shall proceed to promptly cancel all existing orders and contracts insofar as such orders and 
contracts are chargeable to this Contract. Within thirty (30) days after receipt of such notice of 
termination (unless Design-Builder has successfully cured a failure to perform) the Design
Builder shall submit a statement showing in detail the services performed under this Contract 
prior to the effective date of tennination. The OWNER shall have the option to grant an 
extension to the time period for submittal of such statement., .. 

13.5.2 Copies of all completed or partially completed specifications and all reproductions of all 
completed or partially completed designs, plans arid exhibits prepared under this Contract prior 
to the effective date of tennination shall be delivered to the OWNER, in the form requested by 
the OWNER as a pre-condition to final payment. These documents shall be subject to the 
restrictions and conditions set forth in these Contract Documents. 

13.5.3 Upon the above conditions being met, the OWNER shall promptly pay the Design-Builder that 
proportion of the prescribed fee which the services actually perfonned under this Contract bear 
to the total services called for under this Contract, less previous payments of the fee. 

13.5.4 The OWNER, as a public entity, has a duty to document the expenditure of public funds. The 
Design-Builder acknowledges this duty on the part of the OWNER. To this end, the Design
Builder understands that failure of the Design-Builder to comply With the submittal of the 
statement and documents as required above shall constitute evidence of a waiver by the 
Design-Builder of any and all rights or claims to payment for services performed under this 
Contract by the Design-Builder. 

13.5.5 Failure of the Design-Builder to comply with the submittal of the statement aod documents as 
required above shall constitute evidence of a waiver by the Design-Builder of any and all rights 
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or claims to collect monies that Design-Builder may otherwise be entitled to for services 
performed under this Contract. 

13.6 When the Work or any portion of the Work is terminated for any of the causes itemized above or for any 
other cause except termination for convenience the Design-Builder shall, as of the date specified by the 
Owner, discontinue the Work or portion of the Work as the Owner shall designate, whereupon the 
Surety shall, within fifteen (15) days after the written notice of termination for cause has been served 
upon the Design-Builder and the Surety or its authorized agents, assume the obligations of the Design
Builder for the Work or that portion of the Work which the Owner has ordered the Design-Builder to 
discontinue and may: 

13.6.1 perform the Work with forces employed by the surety; 

13.6,2 with the written consent of the Owner, tender a replacement contractor to take over and perform 
the Work, in which event the surety shall be responsible for and pay the amount of any costs 
required to be incurred for the completion of the Work that are in excess of the amount of funds 
remaining under the Contract as of the time of the termination; or 

13.6.3 with the written consent of the Owner, tender and pay to the Owner in settlement the amount of 
money necessary to finish the balance of uncompleted Work under the Contract, correct eXisting 
defective or nonconforming work, and compensate the Owner for any other loss sustained as a 
result of Design-Builder's default. 

In the event of termination for cause, the Surety shall assume the Design-Builder's place in all respects, 
and the amount of funds remaining unpaid under the Contract shall be paid by the Owner for all Work 
performed by the surety or the replacement contractor in accordance with the terms of the Contract 
Documents, subject to any rights of the Owner to deduct any costs, damages, or liqUidated or actual 
damages that the Owner may have incurred, including but not limited to additional fees and expenses of 
the Design-Builder and attorneys fees, as a result of such termination .. 

13.7 The balance of the Contract Sum remaining at the time of the Design-Builder's default and of the 
tennination shall become due and payable to the surety as the Work progresses, subject to all of the 
terms, covenants, and conditions of the Contract Documents. If the surety does not, within the time 
specified in Section 13.2.6, exercise its obligation to assume the obligations of the Contract, or that 
portion of the Contract which the Owner has ordered the DesignvBuilder to discontinue, then the Owner 
shall have the power to complete the Work by contract or otherwise, as it may deem necessary. The 
Design-Builder agrees that the Owner shall have the right to take possession of or use any or all of the 
materials, plant, tools, eqUipment, supplies, and property of every kind provided by the Design-Builder 
for the purpose of the Work, and to procure other tools, equipment, labor, and materials for the 
completion of the Work, and to charge to the account of the De~ign-Builder the expenses of completion 
and labor, materials, tools, equipment, and incidental expenses. The expenses incurred by the Owner to 
complete the Work shall be deducted by the Owner out of the balance of the Contract Sum remaining 
unpaid to or unearned by the Design-Builder. The Design-Builder and the surety shall be liable to the 
Owner for any costs incurred in excess of the balance of the Contract Sum for the completion and 
correction of the Work, and for any other costs, damages, "expenses (including but not limited to 
additional fees of the Design-Builder and attorney's fees), and liquidated or actual damages, as the case 
may be, incurred as a result of the termination. 

13.8 The Owner shall not be required to obtain the lowest bid for the Work of completing the Contract but the 
expenses to be deducted from the Contract Sum shall be the actual cost of such Work and the other 
damages. In case the Owner's costs and damages are Jess than the sum which would have been 
paya.l?le under the Contract jf the same had been completed by the Design-Builder, then the Owner may 
pay to the Design-Builder (or the Surety, in the event of a complete termination for cause) the difference, 
provided that the Design-Builder (or the Surety) shall not be entitled to any claim for damages or for loss 
of anticipated profits. In case such costs for completion and damages shall exceed the amount which 
would have been payable under the Contract if the same had been completed by the Design-Builder, 
then the DesignvBuilder and his Sureties shall pay the amount of the excess to the Owner on notice from 
the Owner for the excess amount owed. When only a particular part of the Work is being carried on by 
the Owner by contract or otherwise under the provisions of this Section, the Design-Builder shall 
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continue the remainder of the Work in conformity with the terms of the Contract and in such manner as 
not to hinder or interfere with the performance of workmen employed and provided by the Owner. 

13.9 The right to terminate this Contract for the convenience of the Owner (including but not limited to non
appropriation of funding) is expressly retained by the Owner. In the event of a termination for 
convenience, the Owner shall deliver at least ten (10) days advance written notice of the termination FOR 
convenience to the Design-Builder. Upon the Design-Builders receipt of such written notice, the Design
Builder shall cease the performance of the Work and shaJl take reasonable and appropriate action to 
secure and protect the Work in place. The Design-Builder shaJl then be paid by the Owner in accordance 
with the terms and provisions of the Contract Documents an amount not to exceed the actual labor costs 
incurred, the actuaJ cost of all materials stored at the Project site or away from'the Project site as 
approved by the Owner but not yet paid for and which can not be returned, plus applicable overhead and 
profit, and actual, reasonable, and documented termination costs, if any, paid by the Design-Builder in 
connection with the Work in place which is completed and in conformance with the Contract Documents 
to the date of termination for convenience, less all amounts previously paid for the Work. No amount 
shaH ever be due to the Design-Builder for lost or antiCipated profits on any part of the Work not 
performed. 

13.10 ASSIGNMENT OF INTEREST IN SUBCON'rRACTS AND PURCHASE ORDERS: In further assurance of 
the orderly transfer of Work. Design-Builder hereby conditionally assigns to Owner (and its assigns) aJl its 
interest in any subcontracts. and purchase orders now existing or hereinafter entered into by Design-Builder 

. for performance of the payment for any part of the Work which assignment will be effective upon 
acceptance by Owner in writing, and only as to those subcontracts and purchase orders which Owner 
designates in said writing after termination. It is agreed and understood that Owner may accept said 
assignment at any time during the course of the Construction Phase of a Project prior to final completion. It 
is further agreed that all subcontracts and purchase orders shall provide that they are freely assignable by 
the Design-Builder to the Owner and assigns. It is further understood that such assignment is part of the 
consideration to Owner for entering into this Contract with Design-Builder and may not be withdrawn prior to 
completion. 

13.11 CLAIMS FOR OUTSTANDING COMPENSATION: Within forty-five calendar days of the effective date 
of completion, termination or expiration of this Contract, Design-Builder shall submit to Owner its claims, 
in detail, for the monies owed by Owner for services performed under this Contract through the effective 
date of termination. Failure by Design-Builder to submit its claims within said forty-five calendar days 
shall constitute evidence of a Waiver by Design-Builder of any ang all right or claims to collect moneys 
that DeSign-Builder may rightfully be otherwise entitled to for services performed pursuant to this 
Contract. 

13.12 TERMINATION NOT SOLE REMEDY: In no event shall Owner's action of terminating this Contract, 
whether for cause or otherwise, be deemed an election of OWner's remedies, nor shall such termination 
limit, in any way, at law or at equity, Owner's right to seek damages from or otherwise pursue Design
Builder ,for any default hereunder or other action. 

13.13 TEMPORARY SUSPENSION OF THE WORK 

12-14-10 

13.13.1 The Work. or any portion of the Work may be temporarily suspended by the Owner, for a time 
period not to exceed one hundred twenty (120) days, immediately upon written notice to the Design
Builder for any reason, including but not limited to: 

13.13.1.1 

13.13.1.2 

13,13.1.3 

13.13.1.4 

the causes described in Sections 13.3.1.1 through 13.3.1.6 above; 

under other provisions in the Contract Documents that require or permit 
temporary suspension of the Work; 

situations where the Work is threatened by, contributes to, or causes an 
immediate threat to public health, safety, or security; or 

other unforeseen conditions or circumstances. 
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13.13.1.5 Upon receipt of written notice of suspension. which date shall also be the effective 
date of the suspension, the Design-Builder shall, unless the notice othelWise 
directs, immediately begin to phase-out and discontinue all services in connection 
with the performance of this Contract and shall proceed to promptly suspend all 
existing orders and contracts insofar as such ord,ers and contracts are chargeable 
to this Contract. 

13.13.1.6 DeSign-Builder shall prepare a statement showing in detail the services performed 
under this Contract prior to the effective date of suspension. 

13.13.1.7 Copies of all completed or partially completed designs, plans and speCifications 
prepared under this Contract prior to the effective date of suspension shall be 
prepared for possible delivery to the Owner but shall be retained by the Oesign
Builder until such time as Design-Builder may exercise the right to terminate. 

13.13.1.8 Any documents prepared in association With this Contract shall be delivered to the 
Owner as a pre-condition to final payment. 

13.13.1.9 Upon the above conditions being met, the Owner shall promptly pay the Design
Builder that proportion of the prescribed fee which the services actually performed 
under this Contract bear to the total services called for under this ,Contract, less 
previous payments of the fee, together with all liabilities incurred by Design
Builder as a result of such suspension or termination. 

13.13.1.10 The Owner, as a public entity, has a duty to document the expenditure of public 
funds. Design-Builder acknowledges this duty on the part of the Owner. To this 
end, Oes~gn-Builder understands that failure of Design~Builder to substantially 
comply with the submittal of the statements and documents as required herein 
shall constitute eVidence of a waiver by the Design-Builder of any portion of the 
fee for which Design-Builder did not supply such necessary statements and/or 
documents. 

13.13.1.11 Per this Article 24.8 and Article 13.4 of the Owner's General Conditions, the 
Owner reserves the right to suspend this Contract. for the convenience of the 
Owner by issuing a signed, written notice of suspension (citing this paragraph and 
Article 13.4 of the General Conditions) which shall outline the reasons for the 
suspension and the expected duration of the suspension, but such expected 
duration shall in no way guarantee what the total number of days of suspension 
will occur. Such suspension shall take effect immediately upon receipt of said 
notice of suspension by the Design-Builder. 

13.13.1.12 The Design-Builder is hereby given the right to terminate this Contract in the event 
such suspension extends for a period in excess of one hundred twenty (120) 
days. DeSign-Builder may exercise this right to terminate by issuing a signed, 
written notice of termination (citing this paragraph) to the OWNER after the 
expiration of one hundred twenty (120) days from the effective date of the 
suspension. Termination (under this paragraph) shall become effective 
immediately upon receipt of said written notice by the OWNER. In such event, the 
Owner shall promptly pay the DeSign-Builder that proportion of the prescribed fee 
which the services actually performed under this Contract bEjlar to the total 
services called for under this Contract, less previous payments of the fee, 
together with all liabilities incurred by Design-Builder as a result of such 
suspension or termination. 

13.13.1.13 In the event that Design-Builder exercises the right to terminate one hundred 
twenty (120) days after the effective suspension date, within thirty (30) days after 
receipt by the OWNER of Design-Builder's notice of termination, Design-BUilder 
shall promptly cancel all existing orders and contracts insofar as such orders and 
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contracts are chargeable to this Contract and shall submit the above referenced 
statement showing in detail the services performed under this Contract prior to the 
effective date of suspension. . 

13.13.2 The Design-Builder shall immediately resume the temporarily suspended Work when ordered in 
writing by the OWner to do so. The Owner shall not under any circumstances be liable for any claim of the 
Design-Builder arising from a temporary suspension due to a cause described in .Article 13.12 above; 
provided, however, that in the case of a temporary suspension for any of the reasons described under' 
Articles 13.2.1 through 13.2.15 where the Design-Builder is not a contributing cause of the suspension or 
where the provision of the Contract Documents in question does not s~ifically provide that the 
suspension is at no cost to the OWner, the OWner will make an equitable adjustment for the following 
items, provided that a claim is properly made by the Design-Builder in strick compliance with Article IV. 

13.13.2.1 

13.13.2.2 

13.13.2.3 

an equitable extenSion of the Contract Time, not to exceed the actual delay 
caused by the temporary suspension as determined by the OWner's Consultant 
and the Owner; 

an equitable adjustment to the Contract Sum for the actual, necessary, and 
reasonable costs of properly protecting any Work that is finished or partially 
finished during the period of the temporary suspension (no profit and overhead 
shall be allowed on top of these costs); an9 

if it becomes necessary to move equipment from the Project site and then return it 
to the Project site when the Work is ordered to be resumed, an equitable 
adjustment to the Contract Sum for the actual, necessary, and reasonable cost of 
these moves; proVided, however, that no adjustment shall be due if the equipment 
is moved to another Project site of the Owner. 

ARTICLE 14. MISCELLANEOUS PROVISIONS 

14.1 GOVERNING LAW; COMPLIANCE WITH LAws ANo REGULATIONS 

14.1.1 This Contract shall be governed by the laws and case decisions of the State of Texas, without 
regard to conflict of law or choice of law prinCiples of Texas or of any other state. 

14.1.2 This Contract is entered into subject to and controlled by the Charter and ordinances of the City 
of San Antonio and aU applicable laws, rules, and regulations of the State of Texas and the Government 
of the United States of America. The Design-Builder shall, during the performance of the Work, comply 
with all applicable City codes and ordinances, as amended. and all applicable State and Federal laws, 
rules and regulatiQns, as amended. 

14.1.3 Waivers: Except for the Claims and Disputes Provision in the General Conditions, no delay or 
omission by either party in exercising any right or power ariSing from non-compliance or failure of 
performance by the other party with any of the provisions of this Contract Shall impair or constitute 
a waiver of any such right or power. A waiver by either party of any covenant or condition of this 
Contract shall not be construed as a waiver of any subsequent breaoh of that or of any other 
covenant or condition of the Contraot. 

14.1.4 Governing Law and Venue: This Contract and all of the rights and obligations of the . .part!es and 
all of the terms and conditions shall be construed, interpreted and applied in accordance with and 
governed by and enforced under the laws of the State of Texas without reference to its conflicts of 
law provisions. Bexar County shall be the so[e place of venue for any legal action arising from or 
related to this Contract or the Project in which the City is a party. 

14.2 SUCOESSORS AND AsSIGNS 

12-14-10 

The OWner and the Design-Builder respectively bind themselves, their partners, successors, assigns, 
and legal representatives to the promises, covenants, terms, conditions, and obligations contained in the 
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Contract Documents. The Desjgn~.Builder shall not assign, transfer, or convey its interest or rights in the 
Contract. in part or as a whole, without the written consent of the Owner. If the Design-Builder attempts 
to make an assignment, transfer, or conveyance without the Owner's written consent, the Design-Builder 
shall nevertheless remain legally responsible for aU obligations under the Contract Documents. The 
Owner shall not assign any portion of the Contract Sum due or to become due under this Contract 
without the written consent of the Design-Builder, except where aSSignment is compelled by court order 
or other operation of law. 

14.3 WRITIEN NOTICE. 

Any notice, payment, statement, or demand required or permitted to be given under this Contract by 
either party to the other may be effected by personal delivery in writing or by facsimile transmission or by 
mail, postage prepaid, or by overnight delivery to an officer, management level employee" or other 
designated represe(ltative of either party. Mailed notices shall be addressed to the parties at an address 
designated by each party, but each party may change its address by written notice in accordance with 
this section. Mailed notices shall be deemed received as of three (3) days after mailing. 

14.4 RIGHTS AND REMEDIES; No WAIVER OF RIGHTS By OWNER 

14.4.1 The duties and obligations imposed on the Design-Builder by the Contract Documents and the 
rights and remedies available to the Owner under the Contract Documents shall be in addition to, and 
not a limitation of, any duties, obligations, tights, and remedies otherwise imposed or made available by 
law. 

14.4.2 No action or failure to act by the Owner shall constitute a waiver of a right afforded the Owner 
under the Contract Documents, nor shall any action or failure to act by the Owner constitute approval of 
or acquiescence in a breach of the Contract by Design-Builder, except as may be specifically agreed in 
writing by Change Order or Supplemental Agreement. 

14.5 INTEREST 

The Owner shall not be liable for interest on any progress or final payment to be made under the 
Contract Documents, except as may be provided by the applicable prOvisions of the Prompt Payment 
Act, Chapter 2251, Texas Government Code, as amended, subjec;t to Section 9.6.1 of these General 
Conditions. 

14.6 INDEPENDENT MATERIALS TESTING AND INSPECTION. 

In some circumstances, the City will retain, independent of the Design~Builder, the inspection services, 
the testing of construction materials engineering, and the verification testing services neceSsary for 
acceptance of the Project by the City. Such consultants will be selected in accordance with Section 
2254.004 of the Government Code. The professional services, duties, and responsibilities of those 
independent consultants will be. described in the agreements between the City and those consultants. 
The proviSion of inspecth:m services by City shall not reduce or lessen Design-Builder's responsibility for 
the Work or its duty to establish and implement a program to monitor the quality of construction to guard, 
the City against defects and deficiencies in the Work, required above. Design-Builder is fully and solely 
responsible for constructing the Project in strict accordance with the Construction Documents. 

14.7 OFFICERS OR EMPLOYEES OF THE OWNER NOT To HAVE FINANCIAL INTEREST IN ANy CONTRACT OF THE 

OWNER 

14.7.1 In addition to the Officers or Employees of the Owner Not to Have Financial Interest in Any 
Contract of the Owner Provision in the General Conditions: No officer or employee of the Owner 
shall have a financial interest, directly or indirectly, in any contract with the Owner, or shall be 
financially interested, directly or indirectly, in the sale to the Owner of any land, materials, 
supplies or service, except on behalf of the Owner as an officer or employee. This prohibition 
extends to the City Public Service Board, the SAWS, and other CITY boards and commissions, 
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which are more than purely adVisory. The prohibition also applies to subcontracts on CITY 
projects. 

14.7.2 Design-Builder acknowledges that it is informed that the Charter of the City of San Antonio and 
its Ethics Code prohibit a City officer or employee, as those terms are defined in Section 2-52 of 
the Ethics Code, from haVing a financial interest in any contract with the City or any City agency, 
such as city owned utilities. An officer or employee has a "prohibited financial interest" in a 
contract with the City or in the sale to the City of land, materials. supplies or selVice, if any of the 
following individual(s) or entities is a party to the contract or sale: a City officer or employee; his 
parent, child or spouse; a business entity in which the officer or employee, or his parent, child or 
spouse owns ten (10) percent or more of the voting stock or shares of the business entity, or ten 
(10) percent or more of the fair market value of the business entity; a business entity in which 
any individual or entity above listed is a subcpntractor on a City cantract, a partner or a parent or 
subsidiary business entity. The Design-Builder warrants and certifies, and this Contract is made 
in reliance thereon, that it, its officers, employees and agents are neither officers nor employees 
of the City. The Design-Builder further warrants and certifies that it has tendered to the City a 
Discretionary Contracts Disclosure Statement in compliance With the City's Ethics Code. Any 
Violation of this article shall constitute malfeasance in office, and any officer or employee of 
Owner guilty thereof shall thereby forfeit his office or position. Any violation of this section, with 
the knowledge, express or implied, of the person, persons. partnership, company, firm, 
association or Corporation contracting with the Owner shall render the Contract involved voidable 
by the Owner's City Manager or City Council. 

14.7.3 DeSign-Builder must disclose if they are associated in any manner with a CITY Official or 
employee in a business venture or business dealings. Failure to do so will constitute a Violation 
of the CitY Ordinance No. 76933. To be "associated" in a business venture or business dealings 
includes being in a partnership or joint venture with the officer or employee, having a contract 
with the officer or employee. being joint owners of a business, owning at least 10% of the stock 
in a corporation in which a CITY officer or employee also owns at least 10%, or having an 
established business relationship as client or customer. 

14.8 INDEPENDENT CoNTRACTOR 

In performing the Work under this Contract, the relationship between the Owner and the Design-Builder 
is that of an independent contractor. The Design-Builder shall exercise independent judgment in 
performing the Work and is solely responsible for setting working hours, scheduling or prioritizing the 
Work flow and determining the means and methods of performing the Work, subject only to the 
requirements of the Contract Documents. No term or provision of this Contract shall be construed as 
making the Design-Builder an agent, servant, or employee of the Owner, or making the Design-Builder 
or any of the Design-Builder's employees, agents. or servants eligible for the fringe benefits, such as 
retirement, insurance and worker's compensation. which the Owner provides to its employees. 

14.9 NONOISCRIMINATION 

12-14-10 

As a condition of this Contract, the Design-Builder covenants that he will take all necessary actions to 
insure that, in connection with any Work under this Contract, the Design-Builder and its Subcontractors 
will not discriminate in the treatment or employmerit of any individual or groups of individuals on the 
grounds of race, co (or, religion. national origin, age, sex, or handicap unrelated to job performance. 
either directly. indirectly or through contractual or other arrangements. The Design-Builder shall also 
comply with all applicable requirements of the Americans with Disabilities Act, 42 U.S.C.A. §§12101-
12213, as amended. In this regard, the Design-Builder shall keep, retain and safeguard all records 
relating to his Contract or Work performed thereunder for a minimum period of three (3) years from final 
Contract completion, with full access allowed to authorized representatives of the Owner, upon request. 
for purposes of evaluating compliance with this and other proVisions of the Contr~ct. 
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14.10 GIFTS To PUBLIC SERVANTS 

14.10.1 The Owner may terminate this Contract immediately if the Design-Builder has offered, 
conferred. or agreed to confer any benefit on a City of San Antonio employee or official that the City of 
San Antonio employee or official is prohibited by law from accepting. 

14.10.2 For purposes of this Article, "benefit" means anything reasonably regarded as pecuniary gain or 
pecuniary advantage, incl~ding benefit to any other person in whose welfare the beneficiary has a direct 
or substantial interest, but does not include a contribution or expenditure m,ade and reported in 
accordance with law. . 

14.10.3 Notwithstanding any other legal remedies, the Owner may require the Design-Builder to remove 
any employee of the DeSign-Builder from the Project who has violated the restrictions of this Article or 
any similar State or Federal law, and may obtain reimbursement for any expenditures made to the 
Design-Builder as a result of the improper offer, agreement to confer, or conferring of a benefit to a City 
of San Antonio employee or official. 

ARTICLE 15. RIGHT TO AUDIT DESIGN--BUILDER'S RECORDS 

15.1 The Design-Builder grants the Owner, or its designees, the right to audit, examine or inspect, at the 
Owner's election, all of the Design-Builder's records relating to the performance of the Work under the 
Agreement during the term of the Agreement and retention period herein. The audit, examination or 
inspection may be performed by a City designee, which may include its internal auditors or an outside 
representative engaged by the City. The Design-Builder agrees to retain its records for a miQimum of 
four (4) years following completion or termination of all Design Services and Construction Work required 
by the Agreement, unless there is an ongoing dispute under the contract, then, such retention period 
shall extend until final resolution of the dispute. "Design-Builder's records" include any and all 
information, materials and data of every kind and character generated as a reSUlt of the work under this 
Agreement. Example of Design-Builder records include but are not limited to billings, books, general 
ledger, cost ledgers, invoices, production sheets, .Qocuments, correspondence, meeting notes, 
subscriptions, agreements, purchase orders, leases, contracts, commitments, arrangements, notes, 
daily diaries, reports, drawings, receipts, vouchers, memoranda, time sheets, payroll records, policies, 
procedures, federal and state tax filings for issue in question, and any and all other agreements, sources 

12-14-10 

,ofinformation and matte~s that may in the Owner's judgment have any bearing on or pertain to any 
matters, rights, duties or obligations under or covered by any Agreement Documents. 

The Owner agrees that it will exercise the right to audit, examine or inspect only during regular business 
hours. The Design-Builder agrees to allow t/Je Owner's designee access to all of the Design~Builder's 
Records, Design-Builder's facifities, and current or former employees of Design-Builder, deemed 
necessary by OWner or its designee(s), to perform such audit, inspection or examination. Design
Builder also agrees to provide adequate and appropriate work space necessary to OWner or its 
designees to conduct such audits, inspections or examinations. 

Design-Builder must include this audit clause in any subcontractor, supplier or vendor contract. 

General Conditions Design-Build 
69 
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ATTACHMENT A. SBEDA NARRATIVE 

SBEDA EXPERIENCE 

As one of the nation's lalgest oonstruclion companies (2009 ENR Rankings:-#1 - Go.vernment, #9 - Design-Build), HenSel Phelps 
Construction Co. (Hensel Phelps) is very concerned. the long-term heallh and growth of all diverse communities. We have, 
Iherefore. maintained a Iead9rship role in creati1g an environment thatsupporls M'W8Es. To that end, we WOIk hard to subcontract 
to as many MIWBE businesses as possible on eaCh of our projects, regan1fess ifan MM'BE goal is in place. We fuRy understand the 
importance of supporling local businesses and wiD maximize our Iooi resource ulilizafion on the City of San Antonio Public safety: 
Headquarters 1I1rough our project specific MBEJINBE Outreach and Compliance Plan. 

To ensure ol.ir progress and continue to improve our record, Hensel Phelps has a designatEd MBE Coordilator, Charles Eaton, who 
reports diredfy to Chairman Jerry Morgensen. Our MlWBE Opportunity Poley S1atement Haws: 

M/WBE OPPORTUNITY POLICY STATEMENT 

. Hensel Phelps Conslructioo Co. (Hensel Phelps) is dedicated to the utifizalion of minorlfy and women--owned businesses to 
the hignesl level practicable on all of Ihe construction projects the company undertakes. Hensel Phelps Is tlrmIy committed to 
providing the maximum level practicable opportunity for Minority and Women Owned Business Enterprises ("MBE" and "WaE" 
respectively, and "MIWBE" correctively) to be awarded subconm.cts and purchase agreements through the rompelitive bid 
and selection processes utiliZed for such procurements, and to assist such companIes where feasible 1hrough programs and 
relationships that support their Jong-felm growth. 

Hense! Phelps employees responsible on all prefects fOr the pr()!:llJefJlent of materials, labor. and equipment either through 
subcontracts or purchase agreements, will dedicate their efforts to oller any quOOfied MlWBEi fun opportunity to bid or propose 
on such procurements. Hensel Phelps will ill1llement the program oullood herein to implement this pcjcy and to meet or 
exceed the fIXed or negotiated utilization goals on ils projecls with fixed goals. The company has incorporated numerou~ 
monitoring aclivities to measure and track compliance wiSh these policies and procedures. 

Charles Eaton, Director of Corporate Diversity, shall be the Corporate Min~ and Woman Owned Business Liaison Officer 
(MBO) responsible for ful implementation. of arid adherence to the Hensel Phelps Construction Co. MiWBE OpporbJnify Policy 
Statement and Procedures. The Chief Es1imator in each distrk:tshaD be the District MBO responsible for bnplementation of and 
adherence to lIle Hensel Phelps I\MWBE Policy Statement and Procedures within the .District. Charles Eaton will report direclly 
to me regarding the implementalioo of !his program. 

Please report any apparent violation of 1he above-stated policy to either your Disbict MBO or 1he Corporate MBO, PO Box 0, 
Greeley, Cororndo 80632, telephone 970.3526565. CoDect calls will be accepted. 

Jeny L lIIorgensen, Ch8irman 
Hensel Phelps Construction ~o. 

Hensel Phelps' involvement with and pursuit of M1WBE businesses does not Ie excIusvely with the top tier of management 
Company-:wide, iTom field eJ1gineers In the President our MM1BE goals are continuOOlly m-evaluated and stressed. 

With each' project. Hensel Phelps eiUler meets or exceeds clienfs recommendations fur MWBE participa6on. FrequerrHy, hOWever, 
the client does not issue an M/WBE goal, but Hensel Phelps sliD Hows the exact same procedures for subcOntractor solicitation
regardless if the goa! is 60% or 0%. 

Hensel Phelps' MlWBE goals and actual percentages are tracked fur each project -in our corporate ~e, where they are easily 
downloaded into a report that analyzes trends and project goals for the future. Hensel Phelps then examines their suboontracllJr 
participation and reviews strategies on what works and what doesn't Brainstorming fur innovative slraiegies is undertaken to 
increase participation. 



The specific written objeclives for Hensel Phelps employees responsible fur purchasing are explicitly deflOed 
in their corpomle MlWBE Opportunity Policy statement, including: 

U1JTIZ6 minority-and womerHlwned businesses to the highest posSible level on an construclion ]::rojects 
Hensel Phelps undertakes. 
Provide the maximum level of opportunity for MlWBEs to be awan:led $Uboonlracfs and purdlase 
agreements Ihrough '/he competilive bid and selection processes used for sudl procurements. 

• Assist MMlBEs where feasible through programs and relationships that support their long-feFm 
. growlb. 

Meet or exceed the fixed or negolialed utilization goals on all Hensel Phelps projecls with fixed goals. 
Inoorporale moriitoring ac!Mfies to measure and track compliance wlIh these procedures and 
paicies. 

The following are specifIC recent examples of Hensel Phelps' commitment to diversity and history of meeting 
and exceeding MBElWBE goals, regtJllless of whelher a MBElWBE goal was stated by the CIien~ as well 
as a summary of our success on all Federal projects over the past foor years: 

Hensel Phelps' has received numerous National Awards for outsIanding Support of Small Business CorI<:sms. 
incircflOg the foIIOIMng overtle last fJVe ~ 

2010 Pro Patriii Award, Presented on Behalf of the Men and Women of America's reserve force fOr 
ootslBnding Service to the Na1iooaI Defe.1'1Se '/hrough oontinuirlg Sljpport of tie Nabtal GuaJd lI'Id 
~~ . 

• 2009 SmaIl BusinessAdministrabl, IJwigllt D. Eisenhower Award of Excellence 
2009 Downtown San Diego Partnership, AJoozo Award 
2008, 20Cfl. 2006 Black CEO Summit and Atican American Business Forum, Diversif.yTrailbiazerAward 
2008 City of Batimore, Maryland FIrStAnnuai Small Majority Arm Parfnering for Success AwaJd, MIWBE 
fwIards BABfast 
2008 City of BaIlilT1l:ll9, Cerlificafa of Recognition, Charles E. Eaton (Hensel Phelps), 2008 M¥ritY Film 
"Partnenog fIX' SUccess" Award 
2fIJ1 Conslruction NewsAwlJti. His10ricaIIy Underutilized BuSness 
2fJ07 Certificate ci AdievflTlent roc outstanding Accomplishment of Historically Underufilized Business 
ParIicipa.1ion, University of Texas atAustin Ainetris Duren Residence Hal 
2fJJ7 Minor/ly Enterpnse Development Week, Cotporation of !he Year 
2007 Hispanic Contractor of CoIaaoo, General Conlracior of the Year 
2007 Minority Business ~ CrulCiI for Outstanding leadership 
2fX)7 Mayland WNlingm MinoriJ1 Contractom~on, Prime Conlractlrofthe Year 
2007 Maryland Minority Conlractors AssociaUon, Best Practices in Contracti~ 
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3XJ8. 2007, 2004,2002, 2003,2000, 1999, 19fJ4 DaDtWFmWorth Minorif¥Business ColJ'lCil, Construction 
Company of lhe year - North Texas Chapter "E" AWMfs 
2.006 Greater Batimore Corm1ittee, Bridging the Gap Award (Leaden;hip role ill CI9a1ing Ell environment 
tat supports !be inausoo c:l1TiloriJJ and women-owned businesses) 
2006 Maryland Minority Con1racfm.Associatioo. Best Practices In Conlr'<:dng 
2006 NAACP, PresidenfsAwa'd Maryland NAACP 
2006 City of Auslin Div~ Awareness, Going the ExIra Mie Award, Austin City Hall and Public Raza 
2005 CertiIcate of Achievement Ibr QJfstanding I\Gcomplishment of HistDricaIy UndenJllized BusIness 
P!.IIicipation, UniwrSfty of Texas at M.D. Anderson cancer Center Lowry and peggy Mays ArntxllafDry 
Clinical Building 

EMERGINGwDIVERSITY BUSINESS PlAN 

For this project we have retail)etf !he ~rvioos of CIo1eal Davis Haynes. ManagirQ Partner of Haynes
~in-Waren; (HEW) to sUpplement and manage our MBEM'BE OUtreach participation. As introduced 
previously il Tab 5 of this RFQ responS6: Ms. Haynes will serve as a conslJtant 10 Hensel Phelps as our 
MBE/WBE Outreach Coordinator. She Wll work clOsely with ProJect Manager Jeff Bafthrop to imp/ement 
our Oufreach Program. Hensel Phelps has a Iong-s1anding and successful working reIaIionship wilb HEW 
in fhls capacity as weH as a formal mentor/protege relationship. As a team, we wil exhaust all possible 
avenues to maxinize Diversity Pa1:icipaion and exceed the MBElWBE goals for Ibis project, including the 
following methods: . 

Utitize Ifle Hensel PhelpS MlWBE daIabase and other recognized MJWBE resourres in conjunction 
with the South Central Texas Regional CerIifieaion I¥Jency In saidt subcoo1ractors and suppfrers. 

~ Collaborate with the City of San Antonio's SInaI Business Outreach OffICe of-lie Economic 
Development Oeparlment k> estabIsh focal marketing, outreach and recruiting strategies. 
Break down portions of work into IBasible econcmic units toJacilifate increased MIWBE participation. 
Inform and assist M/WBE suboonkactors and suppliers about !he ~vailabity of plans, specifications, 
bidding instrucfions, and job ilformation policy brochures. 
Coordinate with minorilJ and women trade Ol'gClllzations, development centarn and local plan 
rooms. 
Estabish pre-proposal/bid meetings am:! networking sessions. 
Encourage and work with MJWBE subcontractors and suppliers to bid on items r:t work Shay can 
~11y achieve. 
Work with bonding companies and agenls io assist in the ability of MlVVaE suboontractors to provide 
a bond of 1heir work. 
Establish a prompt payment application process for minority and women--owned business 
enterprises. 



SBEDA lfTlLIZATION 

OUr team is committed to Ihe success of !his program and 1he long-term vitalHy ri all dtverse communities. 
A Pre-Construclion Project Team has been assembled to exceed all goals established by the City by and. 
achieve 32% Minority Business Enterprise (MBE). 20% Women Business Enterprise (WBE) ald 2.3% 
Africm-American Business Enterprise (AABE). Proposed team members indude the following: 

Saenz + Bury Engineering, LLC (MBElWBE): Survey. Civil. Landscape. Traffic, MedlanicaI. Plumbing 
and ElecIrict:i 
Lopez Salas Architects (MBE): Ardlitectural 
StructuresPE / Haynes Wd.ey (MBE): StrucfJJraI 
Proteclion Developmen~ Inc. {SBE}: ute Safety and Rre ProtecUon 
ArIromAssoCiates (MBE): LowVoltage 
Haynes-Eaglin-Waters (MBEM'BEIAABE): MBEJWBE Outreach Coordinator 

ECONOMIC IMPACT 

Hensel Phelps currently mainlains two project offlces i1 San Antonio on Fort Sam Houston with a rombined 
local staff of approximal.ely 66 for the t/vee projects being managed in those offices. We have esiabTlShed 
relationships with local subcori\raCtlrs. suppliers "and equipment providers that will "be fT'IIintained and 
expanded upon with Ihip project All bid packages wi.,be adverflSed locally, as weD as coordinated with 
local plan rooms and minority and women trade organizations. 

An additional local San Antonio project office will b6 Ope!'!ed for the Pubic Safely Headquarters .to house an 
expected local and relocated project staff of approximately 25 employees. Pn:j:d management win report 
to the Hensel Phelps' Di$lrict Office in Austin, Texas. Key leam sfaffmembers" are identified as folows: 



SBEDA NARRATIVE 

SflEDA OTIlIZA'OON 

As one of the natIon's largest COI'ISIrudian companies, Hensel 
PhelpS ConsIlucIiori Co. (HenseI~) is 'RJ COIIeeIlllld wIIh lie 
kIng-1erm heaIdJ <lid growI1 of aB ci>'erse COIIfIUIilies. ~ haVe. 
1iIerebe, mainlailled a leadernIIp role In m'!aI!ng an ~ 
tb3t supporIs MWBEs.. To ht end, We work hard to liWcorItr.IcI: to 
as rrmy WNBE I!Usfnesses as possible on each of our ~. 
reganless i an tOIWBE goal is in place. We fully und~ lie ..,11ance of supportilg kx:aI !xISinesses SId wir maximfze OOr 
'local !eSIlIIR:8 utilfmtioo 011 tile Cily of San Antorm PubrIC SafeI¥ 
HearJquarIers IinlII!jl our pn:;ect specifio MBEMlBE Meech ard 
~IIa1cePIan.. 

0Ir team Is commitled to !he SII~ of tllis program and the Jong
tenn vIIi'AY. of aI diverse 00IIIIlIII1IIle. A PreconsIrucIioo Project 
TeMl has been assembled ID exceed alI goals esIabIished by the 
city by and acl1ie.<e 36% IIIInori\' BUsiness EIIfeJpri&e (MBEJ, 24% 
WOIII8I'I Buslrless EnIeIprise {WBE} and 2.3'1. Afriean.Am!ll'fca1l 
BusIIIess EnlBtprise (AABE). Prqj(~ lIBn !!II!!IIbeIs include 
!he fdIowIng MMBE lim as criied by !he SouIh Central Texas 
Regional Cesfibion Agency (SCTRCA). 

Saenz + Bwy EngIneeriJg. iJ£ (MBEM/BE): Survey, CilriJ. 
L.and$::ape. Tmflic, lV1ecI'IalicaI, Plumbing and EIectti:aI 
LqIeZ salas An:hilecfs, 100.. (MBE): A!t'bieeIumI 
SI.rtrcbes PEfHIIJIle9wa!ay (JJI3E): Slructural 
PmIecfun Development foe. (SBE): Ufe Safety and Fire 
ProIecIion 

• AI1romA5sociates (WE): !..!wYo_ 
• Hayn~Wam(UBEIWB'EJAABE): MBEMBEOUIIeach 

CoordiIafor 

Our PrecoIlSlRdon project Team, incWng Hensel Phelps and 
designers fi'ool FenIress ~ IIriII lie fiOused In a local Sill! 
Anllrio Desi!Jl8a1dlo oily IDks kom !he santa RosaJX'lljedsi{e fD 
facifilale seamless coordilaIioo of Ih& cfes91 effort. boIh lIIe en, 
of Sal AnIIlI10 ImrI ourkl£al design pa1/le!s. 

EllERGlNG.f>IVERSlTYBUSINESS PI.AN 

Hensel P\leIPS,QllTriy mMlIBiIs hro prqoot offICeS ill ~ MtlIlio 
(II Fort Sam HoosIm, with a comIiined iocaIlflft of ~ 
66 for Ile Ilree prqecIJ be~ m~$d allose tfiiQeS. We have 
esIabIisIled reIctl<rtshlps wi1h local SIAlalIlbaclDrs. lltIJIP/ie!S <lid 
~ piOllijllB lhat wII be maitalled IIld expanded upon 
\\illlllis prqect H bidpackeges lIIIiII b&adveI1ised Iocmr. as well 
as coorcinaled willi ,local plan rooms and I1IinoI\' and women lraIIe 
organlzatiOIl$. M a&lkmallocal 5lI\ AIItooIo project oIIk:e v.a be 
opened for fle Public SaI'ety Headquarleis to I10uliie an ~ed 
kx:aIanf reIocatecr projed: s1af of approxiInaIeIy 25 employees. 

RlrIlE proiectwe!Javere!ainedlhesenricesofCloleal DallisHaynes. 
~ Partner of Hayne&&gliR-WitIlB (Hav) 10 SIIppl8rnal1t 
and ~ Olr t.l3EJWBE QIIreach pcrticipation. As In1r!ldua!d 
preuiously in Tab 6 d 011" RFQ re5fD!Se, Ms. Haynes 1IiIIlIeM! as a 
ooosuliantln HE!nseI Ph. asoorMBENt'BE Cldmach CoWnaicr. 
Sbewill walk IilseIywiln f'roje\lt Manager Jeff llIdirop to ~Iement 
our OuIreach PmsJam. Hensel PheIp$ has a klng.staoding and 



successful waking raIaionship MIll HEW in fIlis eapacil¥ as well as 
a formal mentorlprolige 191afk1ls1ip. As a 1sam, ~ wi! &l!haust aI 
pDSSlllle ll\II!IlUeS to maximize DiveIsIly Partft:ipa!i)n and eJr£eed lIle 
t./BENIBE lIOaIsilrtllis pqect, inuding 1I1e ~ meIhods: 

Utilizelhe Hensel PheIpsMIINBE dalabaseand oIherrecognized 
I\WIBE resou~ in oonjllldliln wiItl1he ~ centI3I Texas 
Regional CerIlti:aikm Agency to &OiicI subalnfraclors .d. 
silpP.ien;. 
CoIIabc.iraIa willi IIle CiI1 or SaIl Antonio's Small Business 
0utreacI1 0ficE! of lIle Ecooomic Develqlment DepariDent to 
establish b311'11111re1ir& ouf.AIach and recruiting staIIlgies. 

• Break dowIi poIIilns r:l work ilfD feasible eccnomic !mils II'l 
facfdate naeasecf IIfWBE pariic:ipaIion. This wiI i'lcIude setting 
askIe file FUel and WIsh Slaicn package fir bkSd~ by IOCIIlSan 
Antooio MiOOliJ and Women-Owned Business En!erprises only. 

• Inftrm ald assist M'WBE $ubcollllacIDIs and suppliers liJout 
Ite availabiity of plans, speQficafions. bidding iIlsInIcIions. and 
job!nlilrma1ion polt:y brochures. 

• Coocdinate will ~ and women lrade OlgaIIizaflOns, 
d"!'~ment CeIIfers IlJld IIx3 plan 100I'I1$. 

• Advertise il trade assotiaIioos and minority:.filcus media 
concerning slil~ I¥'pOOuniBas. 

• PromoIe mlnllrity ~ llpporfuniies as a member of 
!he Hlsparic C'onIIaclI:IrsAssocialion de SarI AnIm1l(). 

• EsIabIlsh pre-proposallbid I!IEIeIi'Igs and aeIIIIIorkIng sessions. 
• Encoollgll and WOIk willi MIINBE ~rs am ~ 

fD bid 00 items r:l.WtD; \Ili!y C/lII~ acbltwe. 
• Win wIIh bonding complJ'lies and agents to assist illite a~ 

of MwBE subr.a1lraclDrs III provide a bond 01 fhelrWDlt 
E.sIabIi&h a PllIllpt payment appIicSIioo pra:ess forlofmlribt and 
WcnleIH)wned BusinliSS E~. 

SABOC 2010 WORKSHOP 

Hen!;eI Phelpsbasa~ IIlslIlryofreadting<Xttosmalland 
dMm;e 1IIstlesses. We Iaie II strong local presence in !he CenIraI 
lexas alBa and we participate In and 0Igaliza b/nIIreds d culreach 
evenIs nelbnwkie wery~. We iD also speclfaiy commilkld 
10 the local San AIIIonio MilaiIJ and WameIl-Owned Ba!i1ess 
En!eIprises. I)!IaIsd sane oI'our mostl'llCelltSarl AnIDlio ouf.AIach 
efkrfsa-e ~bebt: 
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PAYMENT BOND 
STATE OF TEXAS 
COUNTY OF BEXAR 
CITY OF SAN ANTONIO 

) 
) 
) 

Know all men by these presents: 

That we HENSEL PHELPS CONSTRUCTION CO., as Principal, and 

as Sureties. do hereby acknowledge ourselves to be held and firmly bound unto the City of 
San Antonio, a municipal corporation of the County of Bexar and State of Texas in the sum of 
$44.725,000.00 for payment of which sum well and truly to be made in and unto said City of San Antonio. 
we do hereby bind and obligate ourselves, our heirs, executors, administrators, assigns, and successors, 
jointly and severally: 

2. THE CONDITIONS OF THIS BOND, HOWEVER, ARE SUCH THAT WHEREAS, the said 

HENSEL PHELPS CONSTRUCTION CO. 

hereinafter called Contractor or Principal. has made and does this day make and enter into a certain 
contract in writing with said City of San Antonio, for the construction and completion for said City of 
certain structures, work and improvement~ generally described as 

Public Safety Headquarters Project to be located at 313 Santa Rosa St., including the related Fueling 
Station and Car Wash, to be located at 515 Frio St., in the City of San Antonio, County of Bexar; Texas 

and for the performance and observance of diverse other matters and things in connection with said work, 
and. interalia. therein entered into covenantsahd agreements to promptly pay all persons supplying labor. 
materials and services in the prosecution of the work provided for in said contract; all as more fully 
described in said contract and its included instruments which are expressly made a part of this obligation; 

3. NOW THEREFORE, if Contractor. the Principal party to this obligation shall promptly make payment 
to all persons supplying labor and materials in the prosecution of the work provided for in said contract, 
and any and all duly authorized modifications of said contract that may hereafter be made, notice of which 
modifications to the surety being hereby waived, then this obligation shall be and become null and void, 
but otherwise to remain in full force and effect: and it is hereby further understood and agreed that this 
bond shall be a continuous obligation against the principal and each member of said principal party 
hereto, and each and all sureties hereon, and that successive recoveries may be had thereon for each 
and every breach of this bond until the full amount thereof shall have been .exhausted; and the liability of 
the sureties on this bond shall not be in any manner released or diminished by any changes in the work 
which may be authorized or directed by the City, nor by the exercise or failure to exercise by or on behalf 
of the City any right or remedy provided by the contract or specifications or by any I~w or ordinances. 

4. It is further understood that this obligation is incurred pursuant -to Chapter 2253 of the Texas 
Government Code, and that this obligation is for the benefit and sole protection of all persons supplying 
labor and materials in the prosecution of said contract 

Design Build Hensel Phelps Construction Co. 12-15-10 
Page 33 of 36 



5. IN TESTIMONY WHEREOF, witness our hands and the sea! of any incorporated surety hereon this . 
__ day of A.D. 20 __ 

(SEAL) 
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HENSEL PHELPS CONSTRUCTION CO. 

By: ___ ~ __ -_____ ~ ____ _ 

(Typed Name) 

( Surety) 

By:-=:---_..,....----:-_~-_______ _ 
(Typed Name) 

Addres~ of Surety for Service Purposes 



STATE OF TEXAS 
COUNTY OF BEXAR 
CITY OF SAN ANTONIO 

) 
) 
) 

PERFORMANCE BOND 

Know all men by these presents: 

1. That we HENSEL PHELPS CONSTRUCTION CO., as Principal, and 

as Sureties, do hereby acknowledge ourselves to be held and firmly bound unto the City of 
San Antonio, a municipal corporation of the County of Bexar and State of Texas in the sum of 
$44,725,000.00 for payment of which sum well and truly to be made in and unto said City of San Antonio, 
we do hereby bind and obligate ourselves, our heirs, executors, administrators, assigns, and successors, 
jOintly and severally: 

2. THE CONDITIONS OF THIS BOND, HOWEVER, ARE SUCH THAT WHEREAS, the said 

HENSEL PHELPS CONSTRUCTION CO. 

hereinafter called Contractor Qr Principal, has made and does this day make and enter into a certain 
contract in writing with said City of San Antonio, for the construction and completion for said City of 
certain structures, work and improvements generally described as 

Public Safety Headquarters Project to be located at 313 Santa. Rosa St., including the related Fueling 
Station and Car Wash, to be located at 515 Frio St.. in the City of San Antonio, County of Bexar, Texas 
and for the performance and observance of diverse other matters and things in connection with said work; 
all as more fully described in said contract and its included instruments which are expressly made a part 
of this obligation. 

3. NOW THEREFORE, if Contractor, the principal party to this obligation shall faithfully construct and 
complete said structures, work and improvements, and shall observe, perform and comply with all the 
terms, conditions, stipulations, undertakings and prOVisions of said contract and all included instruments, 
according to their intent and purpose insofar as the same relate to or are incident to the construction and 
completion of said structures, work and improvements then and thereupon this obligation shall be and 
become null and void, but otherwise to remain in full force and effect; and it is hereby further understood 
and agreed that this bond shall be a continuous obligation against the principal and each member of said 
principal party hereto, and each and all sureties hereon, and that successive recoveries may be had 
hereon for each and every breach of this bond until the full amount thereof shall have been eXhausted; 
and the liability of the sureties on this bond shall not be in any manner released or diminished by any 
changes in the work which may be authorized or directed by the City, nor by the exercise or failure to 
exercise by or on behalf of the City any right or remedy pro vided by the contract or specifications or by 
any law or ordinance. 

4. It is further understood that this obligation is incurred pursuant to Chapter 2253 of the Texas 
Government Code as amended, and aI/liabilities on this bond shall be determined in accordance with the 
provisions of said Chapter to the same extent as if it were copied at length herein. 
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5. IN TESTIMONY WHEREOF, witness our hands and the seal of any incorporated surety hereon this . 
__ day of A.D. 20 __ 

(SEAL) 
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HENSEL PHELPS CONSTRUCTION CO. 
( Contractor) 

8y: __________ .....__--.. --

{Typed Name} 

( Surety) 

8y:.~ ________ .....__------------____ ----
(Typed Name) 

Address of Surety for Service Purposes 
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Project Goals 

• Provide a centralized location for the Police 
and Fire Departmenrs 

• Provide a new state-of-the-art facilin- for the 
Police and Fire Departments 

• Create a new public front / community image 
for both the Police and Fire Departments 

• Provide much improved space for Police and 
Fire administrative functions 

2 



Divisions Included in Building 

S.\PD S.\l ·l) 

• .\cJministration & • . \ cJminisr rat i01l & 

Support Sen'iccs SUppOr1 Services 

• lnvestigatiw Unit,; 

• Io' w;ioll Center 

• ;\ rS011 I nVl'sligariolls 

• jo'ire ()pcra tic)!]" 

• Night Patrol Command 
• Communit), Sa fery 

• Tacrica I Opera uons 

PSHQ Project History 
Sept. 2007 

Nov. :2008 

PSHQ approved as part of FY 08-13 Capital Budget 

Contract Awarded to Facility Programming and 
Consulting. Inc. in the amount of$I.025,OOO tor 
programming and master planning services 

Jan . 2010 Contract Awarded to Ford. Powell & Carson 
Architects & Planners, Inc in the amount of 
$3 ,R20,373 lor hridging documents 

June 2. 2010 HDRC approval of Concept 

July 18,2010 Request I"l' Qualifications I"r Design /Build is,;ued 
with responses due August 20. 20 I 0 

Aug. II. 2010 "B" Session update to City Council 

Sept. 20. 2010 Request I"r Prop()sal for Design/Build issued with 
responses due October 20. 2010 

6 
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Selection Process 

• Two step process 

• J ~vaJuali()l1 Commitrt'e 

Frik Walsh , .\"iSfan! Cin ,""'nager 

\Iike hishie, DirerlOJ", U!\r~ 

\X 'illial1l :\k.\lanus, Police Chid 

Charles r lood, !'ire Chief 

Patrick' lowanl , DireCTor, PJanning and Communiry 
I )c\,cl()j11Dcl1l 

licit), h·ldman, Ci!y .\rehill'" 

Carhl(,(,11 Crahh, Cill' i'roicrI .\rehireci 

Ben Bn-'\V(:T. President, Dowlltown . \ llianc(' 

John .\lizc, .\rrhiren , h)rd, Powell and Carson , 111C. 
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Request for Qualifications (RFQ) 

• 1{l"<2 \Va:; issllcd) uly 18,2010 
14 reams responded 

D('scribed two step proces s and poilu", allocated for RI:""P 
phase 

• 1':l'alllalion Criteria: 
Bnckgnlund, f ~ xp('rienc:(:' alld (~ualiftc:lri()11s 

of Design Build T(""111 

B"ckgnmnd, j ':xpcrienn' and (~ualifjcaTiollS 

of Key Project Personnel 

ProjecT , \ pproach l ,\1 anag('111 CIl I Plan 

F\'alllnrlon of J ;illallci~ll ~':1f(' Il1{'nrs 

SBU) ,\ 

20 points 

2(J pOilHS 

.){) p()jnts 

111 points 

2 () poinTs 

Request for Proposals (RFP) 

• Two-step process designed to identify only the 
most qualified firms to proceed 

• Five reams shorrlisted: 
Bartlett Cocke, L,I' ,/ J{chlcr \ 'aughn & I,oone, 
Inc./ l)urand·J-jolli:; Rupc .\f'chirccl:; Inc. 

I lenscl l'help:; Consrfuction Company 

Skan:;ka US. \ Bldg, 111C. 

Turner COll:;rf'uClion Company 

Zachry Constfucrioll Corporariol1 

• RFP was issued September 20,201 () 
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Request for Proposals (RFP) 

• Evaluation Criteria: 

BackgTound, I'::-; pcriencc and 

QuaJificati()n ~ of Ke), Project Personnel 

Project ,\pproach/,\I anagctncnr Plan 

Pricing/C\II' 

10 poinrs 

SBI ~D . \ 

15 p()in ts 

55 point s 

20 point s 

• Cliteria were ourlined in July 18,2010 RFO - - , 

• Hensel Phelps Comtrucrion Co. recommended 
for Design / Build contract 

RFP Scoring 
Scoring Criteria Max Hensel Zachry Turner Skanska Bartlett 

Pts Phelps Const. USA Cocke 

Background. 
Exp. & Qual. of 

10 9.00 9.44 6.33 7. 11 8. 11 
Key Project 
Personnel 

Project 
Approach ' 15 14.33 14.44 11 .22 12. 11 12.67 
Mgmt. Plan 

Plice Proposal 55 55 .00 15.97 9.37 3.84 0.00 

Suhtotal SO n .33 39.X6 26.92 23.07 20.n 

SBEDA Subtotal 20 13 .00 15.00 19.00 \9 .00 20.00 

TOTAL 100 9 1.33 54.86 45.92 42.07 40.78 

" 
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Pricing/ Guaranteed Maximum Price 
• Good documents allow for accurate pricing 

')0% design and all building specs in Bridging 
Documents 

• Short listed firms already qualified to complete 
work 

• Scoring methodology: 
I':xplained in RI ''I' 

l ; sed for Ca fe (:ollcge and PS. \ P 

Rewards finns WiTh low prices 

(lliRhes 1 !lliLj}O s al -= J:i!:u:Lp illPD~(lU x ') ') P rs 

(llighcst proposal - lowes! proposal) 

Pricing 

" 

Firm Price Proposals Score Rank 

Hensel Phelps $ 47,175,000 55.00 1 

Zachry $ 54,235,615 15.97 2 

Turner $ 55,429,986 9.37 3 

Skanska $ 56,428,903 3.84 4 

Bartlett Cockel $ 57,124,268 0.00 5 
RVK/DHR 

• Based on current scoring a firm with a C; MP of 
$48M \vould have received 50,44 poinrs 

7 



H ensel Phelps Pricing 

• Sraff proactively reviewed Hensel Phelps pricing 
[() ensure everything was included 

• Reasons for good pricing 

Dc,igl1 -Build Team experience working roget her 

Desire fO win this project given ~raru;; of present and 
future work in San ,' monic> 

. 'mount of local subconrractors invol\'<.~d in pricing 
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SBEDA 
Subconsultant percentages for design services 

Firms MBE WBE AABE 

Goal 31.0% 10.0% 2.2% 
Hensel Phelps 61 .5% 25.3% 2.3% 

Zachry 33.2% 32.2% 2.2% 

Turner 73.9% 10.1% 16.4% 

Skanska 38.4% 12.8% 4.0% 

Bartlett Cocke 43.6% 23.0% 2.5% 

Hensel Phelps 

• 56 Projects \vith Femrcss .-\rchitects ($4.5B) 
28 De,ign / HlI ild pn'Jcc{, 

62 [)c~ign / BlIild award , for excellencc 

• In 2010, Engineering News Record ranked 
Hensel Phelps as # I firm narionall v for 
C;m'en1mem work 

• EHablished Ccntral Texas Office in 1972 with 
annual Texas yolumc of S-+O()l\/ 

• 200 hundred cmployees in Texas \virh two San 
Antonio offices with 66 cmployees 

1f 

9 



Hensel Phelps 

• 4 projects in San Antonio over last 3 years 
1.49,\1 sq. It. val lied at 5346\1 

Over $ 125;\1 in subcontracts to SHI ·:J);\ firms 

• Public Safety Headguarrcrs 
Commit ted to mceting City timclinc 

235 local suhcontractors and suppliers contacted 

Downtown desig11 slUdio 4 hlocks from project Sill' 

Will meet or exceed SB I ':D . \ goal,; for project 
cons tructIon 

Exceeding SBI ':1),\ design goals 

Design 
I.ocation Certification S . 

... cn'lces 
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Hensel Phelps Contract 

• ContracT includes various safeguards ro ensure a 
quality project is completed at the proposed 
pnce 

Cuaranrecd Maximum Price 

SpecificaTions already completed 

• l 'tllizing differcllt maleri~t1s tnll:-I be arrrc)\'Cu hy City 

SBI ':1) ,\ Participalion included in COlli ran 

'i'imclinc in contract 

• I .i(lllida It'd d~-lInag(':-; 
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Updated Program Budget 

• Demolition 

• Radio Tower 

• Parking Carage / Surface Parking/ 

Police & Fire Admin Building/ 

Fueling Station/ Vehicle \\'asll 

• Furniture / Fixtures / Equipmenl 

TOTAL 
*Based on Hensel Phelps GMP 

$6,240,960 

$4,480,000 

$62,029,970" 

$12,776,000 

$85,526,930 

23 
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Contract Allowance 
• Separate from selection process and GMP 

pncmg 

• Staff was recommending allowance 

• For elements not yet designed / priced, e.g. solar 
panel array 

• B-Session feedback 
I ':liminarc allowance 

Comeback to COllncil For approval if additio nal 
it ems rec( lInmendeJ . 

15 
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