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• 	 AN ORDINANCE 2008-05-08-0367 
APPROVING THE FINAL PROJECT AND FINANCE PLANS FOR TAX 
INCREMENT REINVESTMENT ZONE NUMBER SIXTEEN, CITY OF 
SAN ANTONIO, TEXAS, KNOWN AS THE BROOKS CITY-BASE TIRZ 
IN CITY COUNCIL DISTRICT 3, AUTHORIZING THE PAYMENT OF 
ALL INCREMENTAL AD VALOREM T AXES INTO THE TAX 
INCREMENT FUND AND AUTHORIZING THE EXECUTION OF A 
DEVELOPMENT AGREEMENT FOR THE TIRZ. 

** * * * 

WHEREAS, the City of San Antonio recognIzes the importance of its continued role In 
economic development; and 

WHEREAS, the City was instrumental in establishing the legislation to allow the creation of a 
Defense Base Development Authority; and 

WHEREAS, on September 27, 2001, City Council created the Brooks Development Authority 
by passing Resolution 2001-36-39, for the purposes of accepting title to 1,300 acres of real 
property of the former Brooks Air Force Base and engaging in the redevelopment of the 
installation to transition it into a business and technology park; and 

• 	 WHEREAS, on December 9,2004, the City Council created Tax Increment Reinvestment Zone 
Number Sixteen, City of San Antonio, Texas, located in City Council District 3, by Ordinance 
Number 100073, and took other statutory steps related to the TIRZ, in accordance with the Tax 
Increment Financing Act, Chapter 311 of the Texas Tax Code, and the City's adopted Guidelines 
and Criteria for the use of TIF, to promote development and redevelopment of the property 
within the TIRZ through the use of tax increment financing; and 

WHEREAS, this City-initiated TIF Zone was designed to leverage ongoing area development in 
support of a special joint project between the U.S. Air Force and the City to successfully convert 
and redevelop the former Brooks Air Force Base; and 

WHEREAS, the City has contributed $10,736,000 to BDA for capital improvements and has 
generally supported BDA through City funds to cover certain operating expenses of BDA; and 

WHEREAS, on May 2, 2008, the TIRZ Board approved and adopted a Final Project Plan, a 
Final Finance Plan, and a Development Agreement with BDA and the City; and 

WHEREAS, the Act requires that the City Council approve the Project Plan and Finance Plan, 
after their adoption by the Board; and 

• 
WHEREAS, the Act authorizes the reimbursement of Eligible Project Costs which are the costs 
of public works or public improvements in the TIRZ, plus other costs incidental to those 
reilllbursements and obligations that are consistent with the Project Plan; and 
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WHEREAS, money in the TIF Fund may be dispersed from the Fund, invested, and paid as 
permitted by the Act or otherwise authorized by la\v; and 

WHEREAS, the City desires to approve the payment of 85% of available City incremental ad 
valorenl taxes generated from new improvements in the TIRZ into the Fund; and 

WHEREAS, payment into the Fund shall consist of the tax increment generated from the 2005 
tax year through the 2029 tax year, unless the TIRZ is terminated earlier as authorized or 
permitted by law; and 

WHEREAS, in accordance with the Act and Ordinance Number 100073 dated December 9, 
2004, the TIRZ Board has authority to enter into agreements considered necessary or convenient 
to implement the Project Plan and Finance Plan and to achieve the purposes of developing within 
the TIRZ; and 

WHEREAS, the City, the Board, and BDA have agreed to the terms and conditions for their 
performance and obligations for the development within the TIRZ, including a maximum 
potential payment to BDA for approved infrastructure improvements and financing costs of 
$55,464,027.00 as set out in Section VII of the Development Agreement, attached as Exhibit 3; 
and 

WHEREAS, it is now necessary for the City Council to approve the Project Plan and the 
Finance Plan for the TIRZ and to authorize the City Manager or her designee to enter into a 
Development Agreement with the TIRZ Board and BDA which provides for the development 
within the TIRZ as specified in the Project Plan and Finance Plan; and 

WHEREAS, it is officially found and determined that the meeting at which this Ordinance was 
passed was open to the public and public notice of the time, place and purpose of said meeting 
was given all as required by Chapter 551, Texas Government Code; NOW THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. Tax Increment Reinvestment Zone Number Sixteen, City of San Antonio, Texas, 
located in City Council District 3, known as the Brooks City-Base TIRZ, which took effect on 
December 9, 2004, will continue until its termination date of September 30, 2029 unless 
otherwise terminated earlier according to the terms of the Development Agreement, upon 
payment in full of all Eligible Project Costs, or as authorized or permitted by law. 

SECTION 2. The Final Project Plan and the Final Finance Plan, as approved on May 2, 2008 
by the TIRZ Board of Directors, are approved, and copies are attached as Exhibit 1 (Final Project 
Plan) and Exhibit 2 (Final Finance Plan) and incorporated into this Ordinance for all purposes. 

SECTION 3. The City Manager or her designee is authorized to make payment of 85% of the 
City's incremental ad valorem taxes generated from the new improvements into Brooks City­
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Base TIRZ Tax Increment Fund, beginning in the 2005 tax year and continuing through the 2029 
tax year. 

SECTION 4. The Project Plan and Finance Plan for the TIRZ are feasible and in compliance 
with the City's Master Plan and the City~s adopted 2004 City of San Antonio, Texas Tax 
Increment Financing {TIFJ and Reinvestment Zone Guidelines and Criteria by encouraging 
community revitalization, infrastructure improvements and housing within certain areas of the 
City which would not have occurred without tax increment financing. 

SECTION 5. The City Manager or her designee is authorized to execute the attached 
Development Agreement substantially in accordance with the provisions set out above and in 
Exhibit 3 (Development Agreement) attached and incorporated into this Ordinance for all 
purposes. 

SECTION 6. Approval and execution of the attached Development Agreement does not have 
an immediate fiscal impact. To the extent that such funds are available, the City is authorized to 
pay BDA up to a maximum total of $55,464,027.00 for public infrastructure improvements and 
financing costs as authorized by and in accordance with the Act. 

SECTION 7. Fund 29086015 entitled TIRZ Brooks City-Base is established to record the 
collection of revenue recorded in internal order 207000000264 TIRZ Brooks City-Base and 
payments using cost center 0703720001 TIRZ Brooks City-Base in accordance with the 
agreement. 

SECTION 8. The financial allocations in this Ordinance are subject to approval by the Director 
of Finance, City of San Antonio. The Director may, subject to concurrence by the City Manager 
or the City Manager's designee, correct allocations to specific Cost Centers, WBS Elements, 
Internal Orders, General Ledger Accounts, and Fund Numbers as necessary to carry out the 
purpose of this Ordinance 

SECTION 9. The statements set out in the recitals of this Ordinance are true and correct and are 
incorporated as part of this Ordinance. 

SECTION 10. If any provision of this Ordinance or the application of any provision of this 
Ordinance to any circumstance is held invalid, the remainder of this Ordinance and the 
application of the remainder of this Ordinance to other circumstances shall nevertheless be valid 
and this Ordinance would have been enacted without such invalid provision. 

SECTION 11. This Ordinance shall take effect imn1ediately upon passage by eight (8) 
affirn1ative votes; otherwise it shall be effective ten (10) days after its passage . 
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Agenda Voting Results - 5 

Name: 5 

Date: 05/08/2008 

11:06:44 AM Time: 

Vote Type: Motion to Approve 

Description: An Ordinance approving the Final Project and Financing Plans for 
Tax Increment Reinvestment Zone Number Sixteen, City of San 
Antonio, Texas known as the Brooks City-Base TIRZ, authorizing 
the payment of all incremental ad valorem taxes into the tax 
increment fund, and authorizing the execution of a Development 
Agreement. [Pat DiGiovanni, Deputy City Manager; David Garza, 
Director, Housing and Neighborhood Services] 

Result: Passed 

Voter Group 
Not 

Present 
Yea Nay Abstain Motion Second 

Phil Hardberger Mayor x 

Mary Alice P. Cisneros District 1 x 

Sheila D. McNeil District 2 x 

Jennifer V. Ramos District 3 x x 

Philip A. Cortez District 4 x 

Lourdes Galvan District 5 x 

Delicia Herrera District 6 x 

Justin Rodriguez District 7 
I x 

Diane G. Cibrian District 8 i x 

Louis E. Rowe District 9 x x 

John G. Clamp 
District 

10 
x 

http://epay.sanantonio.gov/agendabuilder/votingresults.aspx?Itemld=3276&Src=RFCA 3/23/2010 

http://epay.sanantonio.gov/agendabuilder/votingresults.aspx?Itemld=3276&Src=RFCA
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DEVELOPMENT AGREEMENT WITH THE CITY OF SAN ANTONIO, TEXAS 

BROOKS DEVELOPMENT AUTHORITY, and 


THE BOARD OF DIRECTORS OF REINVESTMENT ZONE NUMBER SIXTEEN, 

CITY OF SAN ANTONIO, TEXAS 


This Development Agreement ("Agreement"), pursuant to Ordinance No. 2008-05-08- $3 ,1 passed 
and approved on the 8th day of May, 2008, is entered into by and between the City of San Antonio, a 
Texas municipal corporation in Bexar County, Texas ("the City"); Brooks Development Authority, a 
Defense Base Development Authority, created under Chapter 379B of the Texas Local Government 
Code ("BDA"), and the Board of Directors for Reinvestment Zone Number Sixteen, City of San 
Antonio, Texas, a tax increment reinvestment zone (the "Board"). 

BACKGROUND: 

WHEREAS, the City recognizes the importance of its continued role in economic development, 
community development, planning and urban design~ and 

WHEREAS, the City was instrumental in establishing the legislation to allow the creation of a 
Defense Base Development Authority; and 

WHEREAS, on September 27, 2001, City Council created the Brooks Development Authority 
(BDA), by passing Resolution 2001-36-39, for the purposes of accepting title to 1,300 acres of real 
property of the former Brooks Air Force Base and engaging in the redevelopn1ent of the installation 
to transition it into a business and technology park; and 

WHEREAS, by Ordinance Number 100073, dated December 9, 2004, pursuant to the Tax 
Increment Financing Act, Chapter 311 of the Texas Tax Code (as amended, hereinafter called the 
"Act"), the City created Reinvestment Zone Number Sixteen, City of San Antonio, Texas ("TIF 
Zone") in accordance \\lith the Act, to promote development and redevelopment of the Zone 
Property through the use of tax increment financing, in which development and redevelopment 
would not otherwise occur solely through private investment in the reasonably foreseeable future, 
and established a Board of Directors for the TIF Zone; and 

WHEREAS, this City-initiated TIF Zone was designed to leverage ongoing area development in 
support of a special joint project between the U.S. Air Force and the City to successfully convert and 
redevelop the former Brooks Air Force Base; and 

WHEREAS, the City has contributed $10,736,000 to BDA for capital improvements and has 
generally supported BDA through City funds to cover certain operating expenses ofBDA; and 

WHEREAS, the Act authorizes the expenditure of funds derived within a reinvestment zone, 
whether from bond proceeds or other funds, for the payment of expenditures made or estimated to be 
made and monetary obligations incurred or estimated to be incurred by a municipality establishing a 
reinvestment zone, for costs of public works or public improvements in the reinvestment zone, plus 
other costs incidental to those expenditures and obligations, consistent with the Final Project Plan of 
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the reinvestment zone, which expenditures and monetary obligations constitute project costs, as 
defined in Section 311.002 (l) of the Act ("Project Costs"); and 

WHEREAS, in accordance with the Act, the City created the Board and authorized the Board to 
exercise all the rights, powers, and duties as provided to such boards under the Act or by action of 
the City Council; and 

WHEREAS, on the 2nd day of May, 2008, the Board adopted and approved a Final Project Plan and 
a Final Financing Plan providing for development of the Zone Property; and 

WHEREAS, the City approved the Final Project Plan and Final Financing Plan for the TIF Zone by 
Ordinance Number 2008-05-08-__ on the 8th day of May, 2008 and authorized the City Manager 
of the City of San Antonio or her designated representative to execute this Agreement on behalf of 
the City, and to bind the City to the terms and conditions of this Agreement; and 

WHEREAS, pursuant to the Act (as amended) and City of San Antonio Ordinance Number 100073, 
dated December 9, 2004, the Board has authority to enter into agreements that the Board considers 
necessary or convenient to implement the Final Project Plan and Final Financing Plan and to achieve 
the purposes of developing the Zone Property within the scope of those plans; and 

WHEREAS, pursuant to said authority above, the Board, the City and BDA each hereby enters into 
a binding agreement with the others to develop and lor redevelop the Zone Property as specified in 
the Proposal, Final Project Plan, Final Financing Plan and this Agreement; and 

NOW, THEREFORE, in consideration of the mutual pron1ises, covenants, obligations, and benefits 
contained in this Agreement, the City, the Board, and BDA hereby agree as follows: 

I. DEFINITIONS 

1.1 The "City," the "Board" and "BDA" shall have the meanings specified above. 

1.2 "Act" means the Tax Increment Financing Act, Texas Tax Code Chapter 311, as it may be 
amended from time to time. 

1.3 "Administrative Costs" means reasonable costs directly incurred by the City related to its 
agreement to participate in the development of the TIF Zone, as described in this Agreement. These 
costs include, but are not limited to, reasonable costs and expenses for legal review and financial 
analysis related to the TIF Zone incurred prior to entering into this Agreement, as well as any such 
costs and expenses incurred after this Agreement becomes effective. The initial startup 
Administrative Costs for the City are seventy-five thousand dollars ($75,000.00). The Parties also 
agree that the ongoing annual Administrative Costs during the life of the TIF Zone is limited to 
$15,000 per fiscal year. The total Administrative Costs to be paid out of the TIF Fund are capped at 
four hundred twenty thousand dollars ($420,000.00) for the life of the TIP Zone. 
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1.4 "Agreement" means this document by and among the City, the Board and BDA, which may 
be amended from time to time. 

1.5 "Available Tax Increment Funds" means the Tax Increment contributed by the City to the 
fund established and maintained by the City for the purpose of implementing the projects of the TIF 
Zone less the City's Administrative Costs and any debt obligation of the City for debt dedicated to 
BDA's development of Public Improvements within the TIF Zone. 

1.6 "BDA" means Brooks Development Authority. 

1.7 "City Manager" means the City Manager of the City or her designee. 

1.8 "City Code" means the City Code of the City of San Antonio, as amended. 

1.9 "Completion" means construction of a Public Improvement in the TIF Zone in accordance 
with the engineer's design, Final Project Plan, Final Financing Plan and this Agreement. In order for 
a Public Improvement to have achieved a state of "Completion", the improvement must: 

a. 	 be inspected by a design engineer, and be the subject of a certification letter from the 
design engineer, sealed with the engineer's professional seal, certifying that the Public 
Improvements were designed in such a manner as to endure without need for 
maintenance, repair or replacement for five (5) years, taking into consideration the site 
and traffic conditions, present and future, at or near the improvements, and certifying that 
the Public Improvements were constructed according to the specifications required by the 
engineer's design for each improvement; and 

b. 	 be approved by the City as evidenced by a letter of acceptance issued by an authorized 
official of the City; and 

c. 	 for streets and drainage improvements only, be or have been subject to the one-year 
extended warranty bond required by Chapter 35 of the City's Unified Development Code. 

1.10 "Construction Schedule" means the timetable for constructing the improvements specified in 
the Final Project Plan, Final Financing Plan and this Agreement, which timetable is more 
particularly set forth in Exhibit A, attached hereto and incorporated herein for all purposes and 
which timetable may be amended from time to time pursuant to the provisions of this Agreement. 

1.11 "Contract Progress Payment Request" ("CPPR") means a request, prepared in accordance 
with the requirements of Exhibit D, attached hereto and incorporated herein for all purposes, for 
payment due BDA for work in accordance with the Public Improvements in the Final Project Plan 
and the timeline detailed in Exhibit A, Construction Schedule. The CPPR shall also reflect all 
waivers granted through the Incentive Scorecard System. 

1.12 "CPPR Approval" means a written acknowledgment from the City to BDA that the Contract 
Progress Payment Request was con1pleted and submitted correctly, and that the Contract Progress 
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Payment Request is ready for presentation to the Board for approval and consideration for payment 
to BDA. 

1.13 "Effective Date" means the date that the last party signs this Agreement. 

1.14 "Final Financing Plan" means the final Reinvestment Zone Financing Plan as defined in the 
Act, as approved and as may be amended from time to time by the Board and the City Council, 
which Plan is hereby incorporated into this document by reference for all purposes, as if set out in its 
entirety. 

1.15 "Final Project Plan" means the final Project Plan as defined in the Act, as approved and as 
may be amended from time to time by the Board and the City Council, which Plan is hereby 
incorporated by reference into this document as if set out in its entirety, for all purposes. 

1.16 "Guidelines" means the 2004 Tax Increment Financing (TIF) and Reinvestment Zone 
Guidelines and Criteria as passed and approved by the City Council of the City of San Antonio. 

1.17 "Phase" means a portion of the Project that is being constructed by BDA, normally being a 
set number of units constructed or acres of the Zone Property being developed during a specific 
period. 

1.18 "Projecf' has the meaning specified in paragraph 3.1 of this Agreement, and as more 
specifically detailed in the Final Project Plan and Final Financing Plan as (either or both) may be 
amended from time to time. 

1.19 "Prqject Costs" has the meaning provided by Section 311.002(1) of the Act. 

1.20 "Project Status Report" means a report, prepared and submitted by BDA in accordance with 
the requirements of paragraph 5.5, paragraph 5.17, and Exhibit B attached hereto and incorporated 
herein for all purposes, which report provides quarterly updates of Proj ect construction and 
compliance with laws, ordinances, and contractual requirements. 

1.21 "Public Improvements" include those improvements that provide a public benefit and that 
are listed in the Final Project Plan and the Final Financing Plan. When an improvement has both 
private and public benefits, only that portion which is dedicated to the public may be paid to BDA, 
such as, but not limited to, grading and environmental studies. 

1.22 "Public Infrastructure" includes any infrastructure owned and maintained by a public entity 
including but not limited to streets, street landscaping, utilities, drainage, street light, street signs etc. 

1.23 "Tax Increment" has the meaning assigned by Section 311.012 of the Texas Tax Code, and 
applies only to taxable real property within the TIF Zone. 

1.24 "TIF" means Tax Increment Financing. 
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1.25 "TIF Fund" means the tax increment fund created by the City for the deposit of Tax 
Increments for the TIF Zone, entitled "Reinvestment Zone Number Sixteen, City of San Antonio, 
Texas Tax Increment Fund." 

1.26 "TIF Unit" means the employees of the City's Housing and Neighborhood Services 
Department responsible for the management of the City's TIF Program. 

1.27 "TIF Zone" means Tax Increment Reinvestment Zone Number Sixteen, City of San Antonio, 
Texas. 

1.28 "Zone Property" means the contiguous geographic area of the City that is included in the 
boundaries of the TIF Zone, which are more particularly described in the Final Project and Financing 
Plans. 

Singular and Plural: Words used herein in the singular, where the context so permits, also include 
the plural and vice versa, unless otherwise specified. 

Gender: The gender of the wording throughout this Agreement shall always be interpreted to mean 
either sex or neutral. 

II. REPRESENTATIONS 

2.1 Financial Instruments. The City, the Board and BDA represent that they understand and 
agree that the City may issue bonds, notes, certificates of obligation, or other financial instruments to 
cover any Project Costs directly or indirectly related to BDA's improvements in the TIF Zone under 
this Agreement. BDA and the Board will not be parties to the City's bonds, notes, certificates of 
obligation, or other financial instruments; however, TIF revenues will be used to cover any and all 
costs related to bonds, notes, certificates of obligation, or other financial instruments as necessary. 
The City will annually review the status of the TIF Fund, anticipated Tax Increment to be collected, 
and the Public Improvements to be constructed in the near term and may issue bonds, notes, 
certificates of obligation, or other financial instruments as necessary. Any issuance by the City of 
bonds, notes, certificates of obligation, or other financial instruments does not require amendment of 
the Final Financing Plan as long as the maximum total contribution by the City does not exceed 
fifty-five million four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00). 

2.2 City's Authority. The City represents to BDA that as of the Effective Date the City is a 
home rule municipality located in Bexar County, Texas, and has authority to carry out the 
obligations contemplated by this Agreement. 

2.3 Board's Authority. The Board represents to BDA that, as of the date of the Board's 
signature to this document, the TIF Zone is a Tax Increment Reinvestment Zone established by the 
City pursuant to Ordinance Number 100073~ passed and approved on December 9,2004, and that the 
City and the Board have authority to carryon the functions and operations contemplated by this 
Agreement. 
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2.4 BDA's Authority and Ability to Perform. BDA represents to the City and to the Board 
that BDA is a Defense Base Development Authority, created under Chapter 379B of the Texas Local 
Government Code; that BDA is a political subdivision in the State of Texas; that BDA has been 
authorized by its governing body to enter into this Agreement and to perform the requirements of 
this Agreement; that BDA's performance under this Agreement shall not violate any applicable 
judgment, order, law or regulation; and that BDA shall have sufficient capital to perform all of its 
obligation under this Agreement whether from the City or other sources when it needs to have said 
capital or agrees to seek all available sources of funding in accordance with paragraph 5.19. 

2.5 All Consents and Approvals Obtained. The City, the Board and BDA represent each to the 
others that the execution, delivery, and performance of this Agreement on its part does not require 
consent or approval of any person that has not been obtained. 

2.6 Payments. The City and BDA may rely upon the payments to be made to them out of the 
TIF Fund or City debt proceeds dedicated to BDA' s development of Public Improvements within the 
TIF Zone as specified in this Agreement, but BDA's right to such payments is subject to the other 
limitations of this Agreement. The City shall issue a check or other form of payment made payable 
only to the BDA. 

2.7 Reasonable Efforts of all Parties. The City, the Board and BDA represent each to the 
others that they shall make reasonable efforts to expedite the subject matters hereof and 
acknowledge that the successful performance of this Agreement requires their continued 
cooperation. 

2.8 BDA's Continuing Duty to Complete Improvements. The City, the Board and BDA 
represent each to the others that they understand and agree that even after the TIF Zone terminates, 
BDA shall diligently work to successfully complete any and all required Public Improvements that 
were not completed before the TIF Zone terminated. Such completion shall be at no additional cost 
to the City andlor the Board. 

2.9 No Interlocal Agreements. The City, the Board and BDA represent each to the others that 
they understand and agree that the City is the only taxing entity contributing a percentage of its tax 
increment to the TIF Fund, and therefore, no other agreements are necessary with any other public 
entity to make this Agreement effective. 

2.10 BDA Bears Risk. BDA represents that it understands that any payment from City debt 
proceeds dedicated to BDA's development of Public Improvements within the TIF Zone shall not 
be, nor shall be construed to be, financial obligations of the Board. BDA shall bear all risks 
associated with payments from City, including, but not limited to: pre-development agreement 
costs, incorrect estimates of tax increment, changes in tax rates or tax collections, changes in state 
law or interpretations thereof, changes in market or economic conditions impacting the Project, 
changes in interest rates or capital markets, changes in building and development code requirements, 
changes in City policy, default by tenants, unanticipated effects covered under legal doctrine of force 
majeure, andlor other unanticipated factors. BDA recognizes that any liability or obligation incurred 
in anticipation of payments from City debt proceeds without a Board approved Phase development 
plan will be BDA's responsibility. 
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2.11 Not an Obligation of the General Fund. BDA represents that it understands that any 
payments made to BDA from tax increments are never obligations of the general funds of the City, 
but only obligations of the TIF fund, and subject to limitations. 

III. THE PRO(JECT 

3.1 The Project. The Project is projected to include the following Public Improvements to be 
constructed by BDA: New Braunfels Infrastructure Project (Phases I through V) and other street and 
Public Infrastructure projects as more thoroughly set forth in the Final Project Plan and Final 
Financing Plan. 

3.2 Competitive Bidding. Contracts for the construction of Public Improvements by or on 
behalf of BDA shall be competitively bid in compliance with Chapter 252 of the Local Government 
Code and be constructed, in compliance with all applicable law unless: (l) Debt proceeds provided 
by the City or Available Tax Increment Funds go toward financing 30 percent or less of the cost for 
a specific Public Improvement, in compliance with the Developer Participation Contract statutes 
currently found in Subchapter C in Section 212 of the Local Government Code; and (2) such Public 
Improvement is not a building of any sort. 

3.3 Financing. BDA may use any or part of the Zone Property that it owns or manages as 
collateral for the construction loan or loans as required for the financing of the Project; however, no 
property with a lien still attached may be offered to the City for dedication. 

The City may issue bonds, notes, certificates of obligation, or other financial instruments to cover 
any Project Costs directly or indirectly related to BDA's improvements in the TIF Zone under this 
Agreement. BDA acknowledges that any debt proceeds provided by the City may only be used to 
fund Public Improvements within the TIF Zone. 

BDA acknowledges that the priority of payment within the Available Tax Increment Funds will be 
to the City for payment of the City'S debt incurred and dedicated to the BDA's development of 
Public Improvements within the TIF Zone until such tin1e as all such debt is no longer outstanding. 

If there are not sufficient Available Tax Increment Funds on hand sixty (60) days prior to each 
semiannual debt service payment date to pay the City's debt incurred and dedicated to BDA's 
development of Public Improvements within the TIF Zone, BDA will be required to make up the 
shortfall within thirty (30) days upon notice by the City of such shortfall to the extent BDA has 
available funds. Should BDA have exhausted its resources and a shortfall remains, then BDA agrees 
in good faith to utilize all funding options available and permitted by law to cure such shortfall. 

BDA has the ability to payoff any City's debt incurred and dedicated to BDA's development of 
Public Improvements within the TIF Zone at anytime, as long as the payment includes all costs for 
the City to defease such debt. 
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Should there be no current City debt incurred and dedicated to BDA' s development of Public 
Improvements within the TIF Zone, the City and the Board pledge to use Available Tax Increment 
Funds to pay BDA for eligible Project Costs it has expended. 

3.4 Payment. The total payment to BDA under this TIF Zone will not exceed fifty-five million 
four hundred sixty-four thousand twenty-seven dollars ($55,464,027.00) and is not intended to cover 
all of BDA's costs incurred in connection with performing its obligations under this Agreement. 
The parties hereto agree that the priority of payment within the Available Tax Increment Funds will 
be to the City for payment of the City's debt incurred and dedicated to the BDA's development of 
Public Improvements within the TIF Zone until such time as all such debt is no longer outstanding. 

IV. TERM 

4.1 The term of this Agreement shall commence on the Effective Date and end on the date which 
is the earlier to occur of the following: (i) the date the BDA receives final payment for completing 
the Project; (ii) the date this Agreement is terminated as provided in Article X; or (iii) September 30, 
2029, provided that all existing warranties on the Project shall survive termination of this 
Agreement. 

v. DUTIES AND OBLIGATIONS OF BDA 

5.1 COlllpliance with Laws and Ordinances. BDA shall comply with applicable provisions of 
the 2004 TIF Guidelines, the City charter, the City Code, state and federal law, as they may be 
amended from time to time. 

5.2 Duty to Complete. Subject to Article VII, BDA agrees to complete, or cause to be 
completed, the Public Improvements described in the Final Project Plan, Final Financing Plan and in 
this Agreement. BDA agrees to provide, or cause to be provided, all materials, labor, and services 
for completing the Project. BDA also agrees to obtain or cause to be obtained, all necessary permits 
and approvals from the City andlor all other governmental agencies having jurisdiction over the 
construction of the Public Improvements in the Zone Property. 

5.3 Commencement of Construction. From the Effective Date of this Agreement forward, 
BDA shall not commence any construction on any Phase of the Project until the plans and 
specifications for that Phase have been approved in writing by the appropriate department of the City 
and all federal and state law requirements have been met. 

5.4 Payment and Performance Bonds. BDA must ensure that its contractors deliver original 
Chapter 2253 Performance and Payment Bonds and BDA must provide a copy of the Bonds to the 
City prior to construction in order for the Public Improvements to be eligible for payment. BDA 
agrees that Performance and Payment Bonds shall meet the minimum standards for these bonds set 
by the City'S Risk Management Division. Failure to meet the City's minimum standards for these 
bonds prior to the commencement of construction will be considered a breach of contract. The 
bonds shall name both the City and BDA as beneficiaries or obligees of the bonds. The payment and 
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performance bonds for each Phase shall be in an amount sufficient to cover the entire contract cost 
of the Public Improvements for that Phase. 

The City's Risk Management Department shall determine whether the bonds meet the minimum 
standards. Without limiting other material breaches, failure of BDA to ensure the compliance of its 
contractor with this paragraph or Chapter 2253 of the Texas Government Code is a material breach 
of this Agreement, and the City may exercise the full range of legal remedies available to the City, 
including but not limited to: terminating the TIF Zone and/or exercising its rights under Article X. 

5.5 Supervision of Construction. BDA agrees to retain and exercise supervision over the 
construction of all public and private improvements of the project, and cause the construction of all 
project improvements to be performed, at a minimum, in accordance with federal, state and local 
laws and ordinances, including, but not limited to the 2004 TIF Guidelines, the Final Project Plan, 
the Final Financing Plan, the Unified Development Code, Universal Design, City Ordinance No. 
71312, Chapter 2258 of the Texas Government Code, the City Code, and the plans and specifications 
approved by the Board and the appropriate department of the City. BDA also agrees to provide 
reports of such construction and of compliance with such laws, ordinances, and contractual 
requirements to the City and to the Board quarterly, or more often if requested by the City or the 
Board, using the form attached as Exhibit B, as it may be amended from time to time. Without 
limiting other material breaches, failure of BDA to comply with this paragraph is a material breach 
of this Agreement, and the City may terminate the TIF Zone and exercise the full range of legal 
remedies available to the City. 

5.6 No Vesting of Rights. BDA agrees that the TIF program is a discretionary program and that 
the City has no obligation to extend TIF to BDA. In exchange for receiving TIF, BDA agrees that it 
has no vested rights under any regulations, ordinances or laws, and waives any claim to be exempt 
from applicable provisions of the current and future City charter, City Code, City ordinances, and 
City Unified Development Code, state or federal laws and regulations. 

5.7 Payment of Applicable Fees. BDA shall be responsible for paying, or causing to be paid, to 
the City and all other governmental agencies the cost of all applicable permit fees and licenses which 
have not been waived and are required for construction of the Project. 

5.8 Delays. BDA agrees to commence and complete the Project in accordance with the 
Construction Schedule. If completion of the Project is delayed by reason of war, civil commotion, 
acts of God, inclement weather, governmental restrictions, regulations, fire or other casualty, court 
injunction, necessary condemnation proceedings, interference by third parties, or any circumstances 
reasonably beyond BDA's control, then at the City's reasonable discretion, the deadlines set forth in 
the Construction Schedule may be extended by the period of each such delay. In the event that BDA 
does not complete the Project substantially in accordance with the Construction Schedule, then the 
parties, in accordance with Section 22.2 of this Agreement, may extend the deadlines set forth in the 
Construction Schedule, but not past the expiration of the TIF Zone. If the parties cannot reach an 
agreement on the extension of the Construction Schedule, or if BDA continues to fail to complete 
the Project in accordance with the revised Construction Schedule, then the City may exercise its 
termination remedies under Article X of this Agreement. 
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5.9 Litigation against the City. BDA acknowledges that it is aware that the City's policy on 
litigation is that, except to the extent prohibited by law, persons who are engaged in litigation related 
to TIF or TIRZ or adversarial proceedings related to TIF or TIRZ against the City are ineligible to 
obtain or continue the use of TIF as principals or participants for the duration of the litigation. A 
principal or participant includes the TIF applicant, BDA, BDA's contractors, affiliates, sponsors, 
payroll employees, or relatives of the first degree of consanguinity. Accordingly, the City shall not 
consider a project proposing the use of TIF, designate a TIRZ, enter into any TIF contracts or 
agreements with, or authorize or make any TIF payments to persons engaged in litigation related to 
TIF or TIRZ or adversarial proceedings related to TIF or TIRZ with the City. Ineligible persons 
shall be excluded from participating as either participants or principals in all TIF projects during the 
term of their litigation. "Person" includes an individual, corporation, organization, government or 
governmental subdivision or agency, business trust, estate, partnership, association, and any other 
legal entity. This TIRZ may not be terminated for violations of this policy which occur more than 
sixty (60) days prior to the execution of this Agreement. 

5.10 Small, Minority or Women-owned Business Enterprises. With respect to Public 
Improvements, BDA shall make a good faith effort to comply with the City'S policy regarding the 
participation of business enterprises eligible as Small, Minority or Women-owned Business 
Enterprises in subcontracting any of the construction work required to be performed under the Final 
Project Plan, Final Financing Plan or this Agreement. This policy is contained in City Ordinance 
2007-04-12-0396 and its subsequent amendments. BDA shall require all its applicable contractors to 
comply with City Ordinance 2007-04-12-0396 and its subsequent amendments. BDA must use the 
language provided in Exhibit F, or any subsequent revision provided by the City, modified as 
necessary, in its subcontracts for any construction or project management of work required to be 
performed under the Final Project Plan, Final Financing Plan or this Agreement. 

5.11 Tree Ordinance. In accordance with paragraphs 5.5 and 5.6 above, BDA shall comply and 
shall cause its contractors and subcontractors to comply with the City Code provisions for tree 
preservation, located in Chapter 35, Article IV of the City's Unified Development Code, as it may be 
amended from time to time. 

5.12 Duty to Maximize Tax Increment and Available Tax Increment Funds. BDA shall 
render, or cause to be rendered, any and all residential buildings and commercial buildings to the 
Bexar County Appraisal District before December 31 of each year of this Agreement if the buildings 
were completed prior to December 31 of that year. 

Further, BDA shall contractually require any hospital development to maintain a taxable entity status 
for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued bonds, 
notes, certificates of obligation, or other financial instruments to cover any Project Costs directly or 
indirectly related to BDA's Public Improvements in the TIF Zone under this Agreement. To 
maximize both Tax Increment and Available Tax Increment Funds, BDA will attempt to 
contractually require development by other developers, in the TIF Zone to maintain a taxable entity 
status for ad valorem tax purposes for the life of the TIRZ or for as long as the City has issued debt 
under this Agreement. 
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The City will notify BDA when it no longer intends to issue future bonds, notes, certificates of 
obligation, or other financial instruments. Only after such notice from the City and the City's 
retirement of all debt related to BDA's Public Improvements, may BDA remove the contractual 
requirement that a development maintain a taxable entity status for ad valorem tax purposes. 

5.13 Infrastructure Maintenance. 

a.. 	 BDA shall, at its own cost and expense, maintain or cause to be maintained all Public 
Improvements, until acceptance by the City as evidenced by written acceptance required 
by paragraph 1.9 and for one (1) year after Completion. 

b. 	 Upon acceptance of a street or drainage improvement for maintenance by the City, BDA 
or its contractor shall deliver to the City a one-year extended warranty bond, naming the 
City as the obligee, in conformity with Chapter 35 of the City's Unified Development 
Code. The cost of repair, replacement and maintenance for defects discovered during the 
first year after Completion shall be paid by BDA, its contractor or the bond company and 
shall not be paid out of the TIF Fund. 

c. 	 After the expiration of the one (1) year extended warranty bond, the cost of the repair, 
replacement and maintenance of the Public Infrastructure shall be the responsibility of the 
City; and, the City shall be reimbursed from the Available Tax Increment Funds for those 
costs it must incur, including, but not limited to: demolition, rebuilding, engineering, 
design, re-construction or any other cost necessitated by the failure without regard to fault 
or degree of any Public Infrastructure which is discovered within the second (2nd

) through 
fifth (5th

) years after Completion of said infrastructure. Future issuance of City debt may 
be hindered should the City have to divert Available Tax Increment Funds to make such 
repair, or replacement, or perform such maintenance .. 

d. 	 It shall be no defense to the City's reimbursement of itself out of the TIF Fund that the 
City or its agents have inspected, accepted or approved the Public Infrastructure. 
Approval or acceptance of Public Infrastructure is not a waiver of claims under this 
subparagraph. The City may attempt multiple repairs on the same infrastructure and 
reimburse itself for each attempt. 

e. 	 BDA, its agents, employees, and contractors will not interfere with reasonable use of all 
the Public Improvements by the general public, except for drainage retention 
improvements. In accordance with the Construction Schedule, BDA shall use its best 
efforts to dedicate (or grant a public easement) to the Public Improvements where 
applicable to the appropriate public entity (as determined by the City), at no additional 
cost or expense to the City or any other public entity within sixty (60) days after 
Completion and acceptance of the improvements. 

f. 	 The requirements of this Agreement cannot be waived ,or nlodified in any way by an 
engineer, employee or other official of the City or its subordinate agency with 
responsibility for inspecting or certifying public infrastructure. The actions of a City 
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employee or agent do not work an estoppel against the City under this Agreement or the 
Unified Development Code. 

5.14 Utility payments. BDA shall pay; or cause to be paid, monthly rates and charges for all 
utilities (such as water, electricity, and sewer services) used by BDA in regard to the development of 
the Zone Property for all areas owned by BDA during construction of the Project, and for so long as 
BDA owns those areas. Projects within the TIF Zone shall be subject to Section 35.501 et seq. of the 
San Antonio City Code (impact fees) and BDA shall not be prohibited from applying for the benefits 
of any impact fee credits allowed by that section. 

5.15 Duty to Cooperate. BDA shall cooperate with the City and the Board in providing all 
necessary information to the City and to the Board in order to assist the City and the Board in 
determining BDA's compliance with this Agreement. 

5.16 Universal Design and Determination of Tax Increment Portion. BDA shall comply and 
by contract shall cause contractors to comply with the City's Universal Design Policy as required by 
the City Code. The City and/or Board shall provide written notice to BDA of the noncompliance 
with Universal Design Policies. BDA has ninety (90) days from date of notice to address and cure 
noncompliance. If BDA fails to cure noncompliance issues within the ninety (90) day period, the 
City may, in its sole discretion, and without Board action exercise its rights in accordance with 
Article X herein. 

5.17 Quarterly Status and Compliance Reports. BDA shall submit to the City and the Board 
written and signed Project Status Reports (see paragraphs 1.20 and 5.5 above) containing all the 
information requested, starting no later than thirty (30) days following the beginning of construction 
of the Project, and on the 15th day of January, April, July and October thereafter throughout the 
duration of the Project, on its construction progress and construction expenses, and its compliance 
with laws, ordinances, and contractual requirements. If Project Status Reports are not submitted on 
the assigned dates as above, BDA understands that no Available Tax Increment Funds will be paid 
to BDA and the City may exercise its rights in accordance with Article X herein. 

5.18 Duty to Comply. BDA shall comply and shall cause all contractors and subcontractors to 
comply with the City of San Antonio Unified Development Code, as amended from time to time, 
where applicable regarding the development of the Project. 

5.19 Seeking Additional Capital Funding from the City. BDA acknowledges and agrees in 
good faith to seek all other available funding sources, including applying for grants, before seeking 
additional capital funding from the City through the City'S Capital Budget process during the life of 
the TIF Zone. Upon request from BDA for additional capital funding, the City will review BDA's 
then current funding issues. 
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VI. DUTIES AND OBLIGATIONS OF CITY AND BOARD 


6.1 No Bonds. Neither the Board nor BDA shall sell or issue any bonds using TIF revenues to 
payor reimburse the BDA or any third party for any improvements to the Zone Property performed 
under the Final Project Plan, Final Financing Plan or this Agreement. 

6.2 Pledge of Funds. Subject to the terms and conditions of this Agreement, termination of the 
TIF Zone, and any reimbursement of the City under paragraph 5.13, the City and the Board hereby 
pledge City debt incurred and dedicated to BDA's development of Public Improvements within the 
TIF Zone and/or Available Tax Increment Funds to BDA, up to the maximum total amount specified 
in this Agreement, excluding those taxes collected after September 30, 2029. 

6.3 Co-ordination of Board Meetings. The City and the Board hereby agree that all meetings 
of the Board shall be coordinated through and facilitated by the TIF Unit, and that all notices for 
meetings of the Board shall be timely received and posted by City staff, in accordance with Chapter 
2, Aliic1e IX, of the City Code. 

6.4 Collection Efforts. The Board shall use reasonable efforts to cause the City to levy and 
collect its ad valorem taxes in the TIF Fund and to contribute its portion of the Available Tax 
Increment Funds towards first repaying any necessary debt obligation of the City for debt dedicated 
to BDA's development of Public Improvements within the TIF Zone and then any Administrative 
Costs before paying BDA for the construction of the Public Improvements required under the Final 
Project Plan, Final Financing Plan and this Agreement. 

6.5 Certificate of Completion. The City and the Board shall use reasonable efforts to issue, or 
cause to be issued a certificate of Completion for items satisfactorily brought to Completion by BDA 
in constructing this Project. 

6.6 Payment Requests. The City and the Board hereby agree that all payment requests from 
BDA shall be initiated by the submission of a CPPR form, attached hereto as Exhibit D. City 
payments to BDA for Public Improvements within the TIF Zone may only be made given prior 
approval by the Board of a Phase development plan under which such payments are authorized. 

VII. COMPENSATION TO BDA 

7.1 Obligation Accrues as Increment is Collected. The City'S obligation to contribute its Tax 
Increment payments to the TIF Fund shall accrue as the City collects its Tax Increment. The City 
agrees to deposit its Tax Increment payments in the TIF Fund on or before April 15 and September 
15 (or the first business day thereafter) of each year. 

7.2 CPPR Approval. BDA shall submit to the City a completed Contract Progress Payment 
Request (hereinafter "CPPR"), as detailed in Exhibit D hereof. The CPPR shall be presented to the 
Board for review and possible payment authorization only after the City review and approval, as 
evidenced by a written CPPR Approval issued by the City. 
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7.3 Maximum Compensation to BDA. Following the Board's authorizations, BDA shall 
receive, in accordance with the Final Financing Plan and the Final Project Plan, total payment for 
Public Improvements including financing cost of a maximum of fifty-five million four hundred 
sixty-four thousand twenty-seven dollars ($55,464,027.00), as full payment for designing and 
constructing the Public Improvements required under the Final Project Plan, Final Financing Plan 
and this Agreement. 

7.4 Processing of Payment Requests. Board-authorized payment from City debt proceeds shall 
be made to BDA within thirty (30) days, if BDA is in compliance with laws, statutes, ordinances and 
the requirements of this Agreement. Board-authorized reimbursements of Available Tax Increment 
Funds shall be made to BDA within thirty (30) days after deposit of a Tax Increment payment to the 
TIF Fund, if BDA is in compliance with laws, statutes, ordinances and the requirements of this 
Agreement. 

7.5 Order or Priority of Payment. The parties agree that the City and the Board may use funds 
in the TIF Fund to pay eligible expenditures in the following order or priority of payment: (i) to 
repay any necessary debt obligation of the City for debt dedicated to BDA' s development of Public 
Improvements within the TIF Zone; (ii) to reimburse eligible startup Administrative Costs incurred 
by the City in an amount not to exceed seventy five thousand dollars ($75,000); (iii) to pay all other 
ongoing Administrative Costs to the City for administering the TIF Fund andlor the TIF Zone as 
defined and limited in Section 1.3; (iv) to reimburse the City for costs of the repair, replacement, and 
maintenance of Public Infrastructure and associated costs as described in this Agreement; (v) to 
reimburse the City under any reclaim of funds pursuant to Article X; and (vi) to pay BDA for Public 
Improvements, including financing costs, as provided in this Agreement and in the Final Project Plan 
to the extent that funds in the TIF Fund are available for this purpose. The foregoing 
notwithstanding, no funds will be paid from the TIF Fund to any party of this Agreement for its 
financial or legal services in any dispute arising under this Agreement. 

7.6 Partial Payments. If TIF Funds do not exist in an amount sufficient to make payments in 
full when the payments are due under this Agreement, partial payment shall be made in the order of 
priority above, and the remainder shall be paid as TIF Funds become available. No fees, costs, 
expenses or penalties shall be paid to any party on any late payment. However, if there are 
insufficient Available Tax Increment Funds to pay City's debt incurred and dedicated to BDA's 
development of Public Improvements within the TIP Zone when due, then BDA is required to pay 
the cost of debt due. 

7.7 Repayment of Invalid Payments. If any payment to BDA is held invalid, ineligible, illegal 
or unenforceable under present or future federal, state or local laws, including but not limited to the 
charter, codes or ordinances of the City, then and in that event it is the intention of the parties hereto 
that such invalid, ineligible, illegal or unenforceable payment shall be repaid in full by BDA to the 
City for deposit in the TIP Fund for purposes of implementing the Public Improvements of the 
Project, and that the remainder of this Agreement shall be construed as if the invalid, illegal or 
unenforceable payment was never made. 
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VIII. INSURANCE 


BDA will require that the Insurance requirements contained in this Article be included in all 
its contracts or agreements for Public Improvements where BDA is seeking payment under 
this Agreement, unless specifically exempted in writing by the City. 

8.1 Prior to the commencement of any work under this Agreement, BDA shall furnish copies of 
all required endorsements and the original completed Certificate(s) of Insurance to the City'S TIF 
Unit, which shall be clearly labeled "Brooks City Base TIRZ, Phase No. __" in the description 
of operations block of the certificate. The original certificate( s) shall be completed by an agent and 
signed by a person authorized by that insurer to bind coverage on its behalf. The City will not accept 
a Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or form 
must have the agent's original signature, including the signer's company affiliation, title and phone 
number, and be mailed, with copies of all applicable endorsements, directly from the insurer's 
authorized representative to the City at the address listed in paragraph 8.4. The City shall have no 
duty to payor perform under this Agreement until such certificate and endorsements have been 
received and approved by the City'S TIF Unit. No officer or employee, other than the City's Risk 
Manager, shall have authority to waive this requirement. 

8.2 The City reserves the right to review the insurance requirements of this Article during the 
effective period of this Agreement and any extension or renewal hereof and to n10dify insurance 
coverages and their limits when deemed necessary and prudent by the City's Risk Manager based 
upon changes in statutory law, court decisions, or circumstances surrounding this Agreement. In no 
instance will the City allow modification whereupon the City may incur increased risk. 

8.3 BDA's financial integrity is of interest to the City, therefore, subject to BDA's right to 
maintain reasonable deductibles in such amounts as are approved by the City, BDA or BDA's 
subcontractor, shall obtain and maintain in full force and effect during the construction of all Public 
Improvements required by the Final Project Plan and Final Financing Plan, and any extension 
hereof, at BDA's or BDA's subcontractor's sole expense, insurance coverage written on an 
occurrence basis, by companies authorized and adn1itted to do business in the State of Texas and 
with an A.M. Best's rating of no less than A- (VII), in the following types and for an amount not less 
than the amount listed: 
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1. Workers' Compensation 
2. Employers' Liability 
3. Commercial General Liability Insurance 
to include coverage for the following: 

a. Premises operations 
b. Independent Contractors 
c. Products/completed operations 
d. Personal Injury 
e. Contractual Liability 
f. Environmental Im~aim1entl Impact 

AMOlTNTS 
I 

Statutory 
$1 ~000,0001$1 ,000.0001$1 ,000,000 

I 

For Bodily Injury and Property Damage of 
$1,000,000 per occurrence; 
$2,000,000 General Aggregate, or its 
equivalent in Ulnbrella or Excess Liability 
Coverage 
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sufficiently broad to cover disposal 
liability. 

g. Broad form property damage, to 
include fire legal liability 
4. Business Auton10bile Liability Combined Single Limit for Bodily Injury 

a. Ownedlleased vehicles and Property Damage of $1 ,000,000 per 
b. Non-owned vehicles occurrence 
c. Hired Vehicles 

S. Builder's Risk Policy 	 I 1000/0 of value of each Phase of Project 

8.4 The City shall be entitled, upon request and without expense, to receive copies of the 
policies, declaration page and all endorsements thereto as they apply to the limits required by the 
City and may require the deletion, revision, or modification of particular policy terms, conditions, 
limitations or exclusions (except where policy provisions are established by law or regulation 
binding upon either of the parties thereto or the underwriter of any such policies). BDA and/or 
BDA's subcontractor shall be required to comply with any such requests and shall submit a copy of 
the replacement certificate of insurance to the City at the addresses provided below within 10 days of 
the requested change. BDA and/or BDA's subcontractor shall pay any costs incurred resulting from 
said changes. 

City of San Antonio 

Housing and Neighborhood Services Department 

TIF Unit 

P.O. Box 839966 

San Antonio, Texas 78283-3966 


8.S BDA agrees that with respect to the above required insurance, all insurance policies are to 
contain or be endorsed to contain the following provisions: 

a. 	 Name the City and their respective officers, officials, employees, volunteers, and 

elected representatives as additional insureds by endorsement, as respects operations 

and activities of, or on behalf of, the named insured performed under this Agreement, 

with the exception of the workers' compensation and professional liability polices; 


b. 	 Provide for an endorsement that the "other insurance" clause shall not apply to the 

City of San Antonio where the City is an additional insured shown on the policy; 


c. 	 Workers' compensation and employers' liability policies will provide a waiver of 

subrogation in favor of the City; and 


d. 	 Provide thirty (30) calendar days advance written notice directly to City at the same 

address listed in paragraph 8.4 of any suspension, cancellation, non-renewal or 

material change in coverage, and not less than ten (10) calendar days advance written 

notice for nonpayment of premium. 
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8.6 Within five (5) calendar days of a suspension, cancellation or non-renewal of coverage, BDA 
andlor BDA' s subcontractor shall provide a replacement Certificate of Insurance and applicable 
endorsements to the City at the address listed in paragraph 8.4. City shall have the option to suspend 
BDA's performance should there be a lapse in coverage at any time during this Agreement. Failure 
to provide and to maintain the required insurance shall constitute a material breach of this 
Agreement. 

8.7 In addition to any other remedies the City may have upon BDA's andlor BDA's 
subcontractor's failure to provide and maintain any insurance or policy endorsements to the extent 
and within the time herein required, the City shall have the right to order BDA to stop work 
hereunder, and/or withhold any payment(s) which become due to BDA hereunder until BDA and/or 
BDA's subcontractor demonstrates compliance with the requirements hereof. 

8.8 Nothing herein contained shall be construed as limiting in any way the extent to which BDA 
may be held responsible for payments of damages to persons or property resulting from BDA's or its 
subcontractors' performance of the work covered under this Agreement. 

8.9 It is agreed that BDA's and/or BDA's subcontractor's insurance shall be deemed primary 
with respect to any insurance or self insurance carried by the City of San Antonio for liability arising 
out of operations under this Agreement. 

8.10 It is understood and agreed that the insurance required is in addition to and separate from any 
other obligation contained in this Agreement. 

8.11 BDA agrees to obtain all insurance coverages with minimum limits of not less than those 
limits delineated in paragraph 8.3 from each subcontractor to BDA and provide a Certificate of 
Insurance and Endorsement that names BDA and the City as an additional insured. 

IX. WORKERS COMPENSATION INSURANCE COVERAGE 

9.1 This Article is applicable only to construction of Public Improvements, the costs for which 
BDA is seeking payment from the City and the Board, and is not intended to apply to the private 
improvements made by BDA. 

9.2. Definitions: 

a. 	 Certificate of coverage ("certificate") - A copy of a certificate of insurance, a certificate 
of authority to self-insure issued by the commission, or a coverage agreement (TWCC­
81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation 
insurance coverage for the person's or entity's employees providing services on the 
Project for the duration of the project. 

b. 	 Duration of the project - includes the time from the beginning of the work on the Phase of 
the Project until the BDA's/contractor's/person's work on the project has been completed 
and accepted by the City. 
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c. 	 Persons providing services on the Project ("subcontractor" in §406.096 of the Texas 
Labor Code) - includes all persons or entities performing all or part of the services BDA 
has undertaken to perform on the Project, regardless of whether that person contracted 
directly with BDA and regardless of whether that person has employees. This includes, 
without limitation, independent contractors, subcontractors, leasing companies, motor 
carriers, owner-operators, employees of any such entity, or employees of any entity 
which furnishes persons to provide services on the Project. "Services" include, without 
limitation, providing, hauling, or delivering equipment or materials, or providing labor, 
transportation, or other service related to the Project. "Services" does not include 
activities unrelated to the Project, such as food/beverage vendors, office supply 
deliveries, and delivery of portable toilets. 

9.3 BDA shall provide coverage, based on proper reporting of classification codes and payroll 
amounts and filing of any coverage agreements which meets the statutory requirements of Texas 
Labor Code, Section 401.011(44) for all its employees providing services on the Project, for the 
duration of the project. 

9.4 BDA must provide a certificate of coverage to the City prior to being beginning construction 
under this Agreement and prior to awarding any contract for construction of Public Improvements. 

9.5 If the coverage period shown on BDA's current certificate of coverage ends during the 
duration of the project, BDA must, prior to the end of the coverage period, file a new certificate of 
coverage with the City showing that coverage has been extended. 

9.6 BDA shall obtain from each person providing services on the Project, and shall provide to the 
City: 

a. 	 a certificate of coverage, prior to that person beginning work on the Project, so the City 
will have on file certificates of coverage showing coverage for all persons providing 
services on the Project; and 

b. 	 no later than seven days after receipt by BDA or BDA's subcontractor, a new certificate 
of coverage showing extension of coverage, if the coverage period shown on the current 
certificate of coverage ends during the duration of project. 

9.7 BDA shall retain all required certificates of coverage for the duration of the project and for 
one year thereafter. 

9.8 BDA shall notifY the City in writing by certified mail or personal delivery, within 10 days 
after BDA knew or should have known, of any change that materially affects the provision of 
coverage of any person providing services on the Project. 

9.9 BDA shall post on the Zone Property a notice, in the text, form and manner prescribed by the 
Texas Workers' Compensation Commission, informing all persons providing services on the Project 
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that they are required to be covered, and stating how a person may verify coverage and report lack of 
coverage. 

9.1 0 BDA shall contractually require each person with whom it contracts to provide services on 
the Proj ect, to: 

a. 	 provide coverage, based on proper reporting of classification codes and payroll amounts 
and filing of any coverage agreements that meets the statutory requirements of Texas 
Labor Code, Section 401.011(44) for all of its employees providing services on the 
Project, for the duration of the project; 

b. 	 provide to BDA, prior to that person beginning work on the Project, a certificate of 
coverage showing that coverage is being provided for all employees of the person 
providing services on the Project, for the duration of the project; 

c. 	 provide BDA, prior to the end of the coverage period, a new certificate of coverage 
showing extension of coverage, if the coverage period shown on the current certificate of 
coverage ends during the duration of the project; 

d. 	 obtain from each other person with whom it contracts, and provide to BDA: 

(1) a certificate of coverage, prior to the other person beginning work on the Proj ect; 
and 

(2) a new certificate of coverage showing extension of coverage, prior to the end of 
the coverage period, if the coverage period shown on the current certificate of 
coverage ends during the duration of the project; 

e. 	 retain all required certificates of coverage on file for the duration of the project and for 
one year thereafter; 

f. 	 notifY the City in writing by certified mail or personal delivery, within 10 days after the 
person knew or should have known, of any change that materially affects the provision of 
coverage of any person providing services on the Project; and 

g. 	 contractually require each person with whom it contracts with, to perform as required by 
subparagraphs a-g, the certificates of coverage to be provided to the person for whom 
they are providing services. 

9.11 By signing this Agreement or providing or causing to be provided a certificate of coverage, 
BDA is representing to the City that all employees of BDA who will provide services on the Project 
will be covered by workers' compensation coverage for the duration of the project, that the coverage 
will be based on proper reporting of classification codes and payroll amounts, and that all coverage 
agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, with 
the commission's Division of Self-Insurance Regulation. Providing false or misleading information 
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may subject BDA to administrative penalties, criminal penalties, civil penalties, or other civil 
actions. 

9.12 BDA's failure to comply with any of these provisions is a breach of contract by BDA which 
entitles the City to declare the Agreement void if BDA does not remedy the breach within ten (l0) 
days after receipt of notice of breach from the City without necessity of the ninety (90) day cure 
period as set forth in Article X. 

X. DEFAULT AND TERMINATION 

10.1 In the event that BDA or its contractors fail to commence construction of the Project, fail to 
complete construction of the Project, or fail to perform any other obligation pursuant to the Final 
Project Plan and Final Financing Plan, or any other term of this Agreement, the City and/or the 
Board may declare a material breach and notify BDA by certified mail. The City or Board may 
terminate this Agreement if BDA does not take adequate steps to cure its failure within ninety (90) 
calendar days after receiving written notice from the City and/or the Board requesting the failure be 
cured. In the event of such default, and as one of the remedies of the City and/or the Board, BDA 
shall return any payments under this Agreement for the construction of Public Improvements for any 
Phase under development at the time of the default within ninety (90) calendar days after receiving 
written notice from the City and/or the Board that BDA has defaulted on this Agreement; EXCEPT 
that no refund is due if BDA, with the City's and the Board's written consent, assigns its remaining 
obligations under this Agreement to a qualified party who timely completes BDA's obligations 
under this Agreement, pursuant to Article XVI (Assignment) herein. 

10.2 After sending notice of failure under paragraph 10.1 above, the City and Board shall not 
distribute TIF Fund money to BDA until the BDA's default is cured. If the default is not cured, the 
City and Board may retain all undistributed TIF Fund money for distribution to the City. 

10.3 Notwithstanding paragraph 10.1 above, in the event the Board and/or BDA fails to furnish 
any documentation required in Article XIV (Examination of Records) herein within thirty (30) days 
following the written request for same, then the Board and/or BDA shall be in default of this 
Agreement. 

XI. INDEMNIFICATION 

11.1 BDA and the CITY acknowledge that they are political subdivisions of the State of 
Texas and are subject to, and comply with the applicable provisions of the Texas Tort Claims 
Act, as set out in the Texas Civil Practice and Remedies Code, § 101.001 et seq. and the 
remedies authorized therein regarding claims or causes of action that may be asserted by third 
parties for accident, injury or death. 

11.2 No Joint Enterprise. There is no intention on the part of BDA or the CITY to create or 
otherwise form a joint enterprise under or pursuant to this Agreement. BDA and the CITY 
are undertaking a governmental function or service. BDA is engaging in redevelopment of 
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base property and areas around the base property pursuant to Local Government Code 
Chapter 379B. The CITY also is promoting redevelopment of the same area through creation 
of the TIF Zone pursuant to the Act. BDA and the CITY do not have a pecuniary purpose, let 
alone a common one. The purpose of this Agreement is to further the public good, not gain a 
profit. BDA and the CITY do not have equal right of control. BDA has a superior right to 
control the direction and management of the enterprise solely for liability purposes under this 
Agreement and/or solely by virtue of its responsibility for the day-to-day management and 
control of the premises. 

11.3 BDA covenants and agrees to have each of its subcontractors FULLY INDEMNIFY 
and HOLD HARMLESS, the CITY (and the elected officials, employees, officers, directors, 
volunteers and representatives of the CITY) and the BOARD (and the officials, employees, 
officers, directors, volunteers and representatives of the BOARD), individually or collectively, 
from and against any and all defense costs, claims, liens, damages, judgments, losses, expenses, 
fees, fines, penalties, proceedings, actions, demands, causes of action, liability and suits of any 
kind in law or in equity and nature, including but not limited to, personal or bodily injury, 
death and property damage, made upon the CITY and/or BOARD directly or indirectly 
arising out of, resulting from or related to BDA'S subcontractor's activities under this 
Agreement, including any acts or omissions of any agent, officer, director, representative, 
employee, consultant or subcontractor of BDA'S subcontractor and their respective officers, 
agents, employees, directors, and representatives while in the exercise or performance of the 
rights or duties under this Agreement. 

The indemnity provided in the forgoing paragraph shall not apply to any liability reSUlting 
from the sole negligence of the CITY (and the elected officials, employees, officers, directors, 
volunteers and representatives of the CITy) or the BOARD (and the officials, employees, 
officers, directors, volunteers and representatives of the BOARD), in instances where such 
negligence causes personal injury, death, or property damage, except to the extent provided 
below. 

IN THE EVENT BDA'S SUBCONTRACTOR AND CITY AND/OR THE BOARD ARE 
FOUND JOINTLY LIABLE BY A COURT OF COMPETENT JURISDICTION, LIABILITY 
WILL BE APPORTIONED COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF 
THE STATE OF TEXAS, WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL 
IMMUNITY A V AIALBE TO THE CITY AND/OR THE BOARD UNDER TEXAS LAW 
AND WITHOUT WAIVING ANY DEFENSES OF THE PARTIES UNDER TEXAS, 
FEDERAL, OR INTERNATIONAL LAW. 

BDA shall advise the CITY and the BOARD in writing within 24 hours of any claim or 
demand against the CITY, the BOARD, or BDA known to BDA related to or arising out of 
BDA'S subcontractor's activities under this Agreement. BDA's subcontractor shall see to the 
investigation and defense of any such claim or demand against BDA'S subcontractor, the 
CITY or the BOARD at BDA'S subcontractor's sole cost until the CITY or the BOARD is 
found to be negligent by a court of competent jurisdiction. The CITY and the BOARD shall 
have the right, at their option and at their own expense, to participate in such defense without 
relieving BDA'S subcontractor of any of its obligations under this paragraph. 
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The provisions of this INDEMNIFICATION are solely for the benefit of the parties hereto and 
not intended to create or grant any rights, contractual or otherwise, to any other person or 
entity. 

XII. SITE INSPECTION AND RIGHT OF ENTRY 

12.1 BDA shall allow the City and/or the Board access to the Project property owned or controlled 
by BDA for inspections during and upon completion of construction of the Project, and to 
documents and records considered necessary by the City and/or the Board to assess BDA~s 
compliance with this Agreement. BDA shall, in each contract with a builder or lot purchaser, retain 
a right of entry into the properties and structures in favor of the City for the purpose of allowing the 
Housing and Neighborhood Services Department employees and agents to conduct random non­
destructive walk-throughs and monitoring of the properties and structures. 

XIII. RESPONSIBILITY OF THE PARTIES 

13.1 As between the City, BDA, and the Board, BDA shall be solely responsible for compensation 
payable to any employee, contractor, or subcontractor of BDA, and none of the BDA's employees, 
contractors, or subcontractors will be deemed to be employees, contractors, or subcontractors of the 
City or the Board as a result of the Agreement. 

13.2 To the extent permitted by Texas law, no director, officer, employee or agent of the City or 
the Board shall be personally responsible for any liability arising under or growing out of this 
Agreement. 

XIV. EXAMINATION OF RECORDS 

14.1 The City reserves the right to conduct, at its own expense, examinations, during regular 
business hours and following notice to the Board and BDA of the books and records related to this 
Agreement with the City (including such items as contracts, paper, correspondence, copies, 
books, accounts, billings and other information related to the performance of the Board and/or 
BDA's services hereunder) no matter where the books and records are located. The City also 
reserves the right to perform any and all additional audits relating to the Board's and/or BDA's 
services, provided that such audits are related to those services performed by the Board and/or BDA 
for the City under this Agreement. These examinations shall be conducted at the offices maintained 
by the Board and/or BDA. 

14.2 All applicable records and accounts of the Board and/or BDA relating to this Agreement, 
together with all supporting documentation, shall be made available in Bexar County, Texas by the 
Board and/or BDA throughout the term of this Agreement and for twelve (12) months after the 
termination of this Agreement, and then transferred, upon City request, at no cost to the City, to the 
City for retention. During this time, the City, at its own expense, may require that any or all of such 
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records and accounts be submitted for audit to the City or to a Certified Public Accountant selected 
by the City within ten (10) days following written request for same. 

14.3 Should the City discover errors in internal controls or in record keeping associated with the 
Project, the Board and/or BDA shall correct such discrepancies either upon discovery or within a 
reasonable period of time, not to exceed sixty (60) days after discovery and notification by the City 
to the Board and/or BDA of such discrepancies. The Board and/or BDA shall inform the City in 
writing of the action taken to correct such audit discrepancies. 

14.4 If it is determined as a result of such audit that the Board and/or BDA has overcharged the 
City for the cost of the Public Improvements, then such overcharges shall be immediately returned to 
the City and become due and payable with interest at the maximum legal rate under applicable law 
from the date the City paid such overcharges. In addition, if the audit determined that there were 
overcharges of more than two percent (2%) of the greater of the budget or payments to BDA for the 
year in which the discrepancy occurred, then the City is entitled to a refund as a result of such 
overcharges and BDA shall pay the cost of such audit. 

xv. NON-WAIVER 

15.1 No course of dealing on the part of the City, the Board or BDA nor any failure or delay by 
the City, the Board or BDA in exercising any right, power or privilege under this Agreement shall 
operate as a waiver of any right, power or privilege owing under this Agreement. 

XVI. ASSIGNMENT 

16.1 All covenants and agreements contained herein by the City and/or the Board shall bind their 
successors and assigns and shall inure to the benefit of BDA and their successors and assigns. 

16.2 The City and/or the Board may assign their rights and obligations under this Agreement to 
any governmental entity the City creates without prior consent of BDA. If the City and/or the Board 
assign their rights and obligations under this Agreement then the City and/or the Board shall send 
BDA written notice of such assignment within fifteen (15) days of such assignment. 

16.3 BDA n1ay sell or transfer its rights and obligations under this Agreement only with the 
approval of the Board and the written consent of the City, as evidenced by an ordinance passed and 
approved by the City Council, when a qualified purchaser or assignee specifically agrees to assume 
all of the obligations of BDA under this Agreement. This restriction on BDA's rights to sell or 
transfer is subject to the right to assign as provided in paragraph 16.6 below. 

16.4 Any work or services contracted herein shall only be by written contract or agreement and, 
unless the City grants specific waiver in writing, shall be subject by its terms, insofar as any 
obligation of the City is concerned, to each and every provision of this Agreement. Compliance by 
BDA's subcontractors with this Agreement shall be the responsibility of BDA. Copies of those 
written contracts must be submitted with the CPPR in order to be considered eligible Project Costs. 
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16.5 The City shall in no event be obligated to any third party, including any contractor, 
subcontractor or consultant of BDA, for performance of work or services under this Agreement 
except as set forth in paragraph 16.7 of the Agreement. 

16.6 Any restrictions herein on the transfer or assignment of BDA's interest in this Agreement 
shall not apply to and shall not prevent the assignment of this Agreement to a lending institution or 
other provider of capital in order to obtain financing for the Project. In no event, however, shall the 
City be obligated in any way to the aforementioned financial institution or other provider of capital. 

16.7 Each transfer or assignment to which there has been consent, pursuant to paragraph 16.3 
above, shall be by instrument in writing, in form reasonably satisfactory to the City, and shall be 
executed by the transferee or assignee who shall agree in writing for the benefit of the City and the 
Board to be bound by and to perform the terms, covenants and conditions of this Agreement. Four 
(4) executed copies of such written instrument shall be delivered to the City. Failure to first obtain, 
in writing, the City'S consent, or failure to comply with the provisions herein contained shall operate 
to prevent any such transfer or assignment from becoming effective. 

16.8 In the event the City approves the assignment or transfer of this Agreement, as provided in 
paragraph 16.6 above, BDA shall be released from such duties and obligations. 

16.9 Except as set forth in paragraph 16.3, the receipt by the City of services from an assignee of 
BDA shall not be deemed a waiver of the covenant in this Agreement against assignment or an 
acceptance of the assignee or a release of BDA from further observance or performance by BDA of 
the covenants contained in this Agreement. No provision of this Agreement shall be deemed waived 
by the City unless such waiver is in writing, and approved by the City Council of the City in the 
form of a duly passed ordinance. 

XVII. NOTICE 

17.1 Any notice sent under this Agreement shall be written and mailed with sufficient postage, 
sent by certified mail, return receipt requested, documented facsimile or delivered personally to an 
officer of the receiving party at the following addresses: 

CITY BOARD 

City of San Antonio Board of Directors, Tax Increment 
City Manager's Office Reinvestment Zone Number Sixteen 
P.O. Box 893366 City of San Antonio, Texas 
San Antonio, Texas 78283-3966 C/O Housing and Neighborhood Services Dept. 
FAX: (210) 207-7032 ATTN: David D. Garza, Director 

City of San Antonio 
1400 S. Flores 
San Antonio, Texas 78204 
FAX: (210) 207-7914 
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BROOKS DEVELOPMENT AUTHORITY 

Mr. Bart Sanchez 

Chief Financial Officer, 

Brooks Development Authority, 

1 B.D.A. Crossing, Suite 100 

San Antonio, Texas 78235 

FAX: (210) 678-3339 


17.2 Each party may change its address by written notice in accordance with this Article. Any 
communication delivered by facsimile transmission shall be deemed delivered when receipt of such 
transmission is received if such receipt is during normal business hours or the next business day if 
such receipt is after normal business hours. Any con11TIunication so delivered in person shall be 
deemed received when receipted for by or actually received by an officer of the party to whom the 
communication is properly addressed. All notices, requests or consents under this Agreement shall 
be (a) in writing, (b) delivered to a principal officer or managing entity of the recipient in person, by 
courier or mail or by facsimile, telegram, telex, cablegram or similar transmission, and (c) effective 
only upon actual receipt by such person's business office during normal business hours. If received 
after normal business hours, the notice shall be considered received on the next business day after 
such delivery. Whenever any notice is required to be given by applicable law or this Agreement, a 
written waiver thereof, signed by the person entitled to notice, whether before or after the time stated 
therein, shall be deemed equivalent to the giving of such notice. Each party shall have the right from 
time to time and at any time to change its address by giving at least fifteen (15) days written notice 
to the other party. 

XVIII. CONFLICT OF INTEREST 

18.1 The Board and BDA each acknowledges that it is informed that the Charter of the City and 
its Ethics Code prohibit a City officer or employee, as those terms are defined in Section 2-52 of the 
Ethics Code, from having a financial interest in any contract with the City or any City agency such 
as City owned utilities. An officer or employee has a ~'prohibited financial interest" in a contract 
with the City or in the sale to the City of land, materials, supplies or service, if any of the following 
individual(s) or entities is a party to the contract or sale: a City officer or employee; his parent, child 
or spouse; a business entity in which the officer or employee, or his parent, child or spouse owns ten 
(10) percent or more of the voting stock or shares of the business entity, or ten (l0) percent or more 
of the fair market value of the business entity; a business entity in which any individual or entity 
above listed is a subcontractor on a City contract, a partner or a parent or subsidiary business entity. 

18.2 In accordance with Section 311.0091 (h)(1) of the Act, and pursuant to the subsection above, 
the Board and BDA each warrants and certifies, and this Agreement is made in reliance thereon, that 
it, its officers, employees and agents are neither officers nor employees of the City. The Board and 
BDA each further warrants and certifies that each member of the Board and that BDA has tendered 
to the City a Discretionary Contracts Disclosure Statement, provided as Exhibit E, in compliance 
with the City's Ethics Code. 
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XIX. INDEPENDENT CONTRACTORS 


19.1 It is expressly understood and agreed by all parties hereto that in performing their services 
hereunder, the Board and BDA at no time shall be acting as agents of the City and that all 
consultants or contractors engaged by the Board and/or BDA respectively shall be independent 
contractors of the Board and/or BDA. The parties hereto understand and agree that the City shall not 
be liable for any claims that may be asserted by any third party occurring in connection with services 
performed by the Board and/or BDA respectively, under this Agreement unless any such claims are 
due to the fault of the City. 

19.2 The parties hereto further understand and agree that no party has authority to bind the others 
or to hold out to third parties that it has the authority to bind the others. 

xx. TAXES, LICENSES AND PERMITS 

20.1 To the extent required by law, BDA shall pay, on or before their respective due dates, to the 
appropriate collecting authority all federal, state, and local taxes and fees which are now or may 
hereafter be levied upon the Zone Property or upon BDA or upon the business conducted on the 
Zone Property or upon any of BDA's property used in connection therewith, including employment 
taxes; and BDA shall maintain in current status all federal, state, and local licenses and permits 
required for the operation of the business conducted by BDA. 

20.2 BDA shall include in the CPPR submission evidence of payment or exemption of the taxes 
and fees above. 

XXI. PREVAILING WAGES 

21.1 The TIF program is a discretionary program, and the Board and BDA are each hereby 
advised that it is the policy of the City that the requirements of Chapter 2258 of the Texas 
Government Code, entitled "'Prevailing Wage Rates," shall apply to TIF Development Agreements. 
In accordance with the provisions of Chapter 2258 and Ordinance No. 71312, a schedule of the 
general prevailing rate of per diem wages in this locality for each craft or type of workman needed to 
perform this Agreement is included as Exhibit C, and made a part of this Agreement. BDA is 
required, and shall require its subcontractors to comply with each updated schedule of the general 
prevailing rates in effect at the time the BDA calls for bids for construction of a given Phase. BDA 
is further required to cause the latest prevailing wage determination decision to be included in bids 
and contracts with BDA's general contractor and all subcontractors for construction of each Phase. 
BDA shall forfeit as a penalty to the City sixty dollars ($60.00) for each laborer, workman, or 
mechanic employed, for each calendar day, or portion thereof, that such laborer, workman or 
mechanic is paid less that the said stipulated rates for any work done under said contract, by BDA or 
any subcontractor under BDA. The establishment of prevailing wage rates in accordance with 
Chapter 2258, Texas Government Code shall not be construed to relieve BDA from its obligation 
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under any Federal or State Law regarding the wages to be paid to or hours worked by laborers, 
workmen or mechanics insofar as applicable to the work to be performed under this Agreement. 

XXII. CHANGES A."'lD AMENDMENTS 

22.1 Except when the terms of this Agreement expressly provide otherwise, any alterations, 
additions, or deletions to the terms hereof shall be by amendment in writing executed by the City, 
the Board and BDA and evidenced by passage of a subsequent City ordinance, as to the City's 
approval. 

22.2 Notwithstanding the above, the phasing of the Construction Schedule may be amended by 
approval of the Board and the City, as evidenced by an agreement in writing between the Board and 
the Director of the Department of the City responsible for the management of the TIF Program, as 
long as the overall Final Project Plan and Final Financing Plans are not materially changed by such 
amendment. In the event an amendment to the phasing of the Construction Schedule will result in a 
material change to the overall Final Project Plan or Final Financing Plan, then such amendment shall 
comply with the requiren1ents of paragraph 22.1, above. No change under this section may result in 
an increase in the maximum contribution of the City. BDA may rely on the determination of the 
Director of the Department of the City responsible for the management of the TIF Programs whether 
a change in the phasing of the Construction Schedule would result in a material change to the overall 
Final Project Plan and Final Financing Plans. 

22.3 It is understood and agreed by the parties hereto that changes in local, state and federal rules, 
regulations or laws applicable to the Board's and BDA's services hereunder may occur during the 
term of this Agreement and that any such changes shall be automatically incorporated into this 
Agreement without written amendment hereto, and shall become a part hereof as of the effective 
date of the rule, regulation or law. 

XXIII. SEVERABILITY 

23.1 If any clause or provision of this Agreement is held invalid, illegal or unenforceable under 
present or future federal, state or local laws, including but not limited to the charter, code, or 
ordinances of the City, then and in that event it is the intent of the parties hereto that such invalidity, 
illegality or unenforceability shall not affect any other clause or provision hereof and that the 
ren1ainder of this Agreement shall be construed as if such invalid, illegal or unenforceable clause or 
provision was never contained herein. It is also the intent of the parties hereto that in lieu of each 
clause or provision of this Agreement that is invalid, illegal, or unenforceable, there be added as a 
part of this Agreement a clause or provision as similar in terms to such invalid, illegal or 
unenforceable clause or provision as may be possible, legal, valid and enforceable. 
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XXIV. LITIGATION EXPENSES 


24.1 Under no circumstances will the Available Tax Increment Funds received under this 
Agreement be used, either directly or indirectly, to pay costs or attorney fees incurred in any 
adversarial proceeding regarding this Agreement against the City or any other public entity. 

24.2 During the term of this Agreement, if the Board and/or BDA files and/or pursues an 
adversarial proceeding against the City regarding this Agreement without first engaging in good 
faith mediation of the dispute, then, at the City's option, all access to the funding provided for 
hereunder may be deposited with a mutually acceptable escrow agent that will deposit such funds in 
an interest bearing account. 

24.3 The Board and/or BDA, at the City's option, could be ineligible for consideration to receive 
any future funding while any adversarial proceedings regarding this Agreement against the City 
remains unresolved if it was initiated without first engaging in good faith mediation of the dispute. 

24.4 For purposes of this Article, "adversarial proceedings" include any cause of action regarding 
this Agreement filed by the Board and/or BDA against the City in any state or federal court, as well 
as any state or federal administrative hearing, but does not include Alternate Dispute Resolution 
proceedings, including arbitration. 

xxv. LEGAL AUTHORITY 

25.1 Each person executing this Agreement on behalf of the City, the Board or BDA, represents, 
warrants, assures and guarantees that he has have full legal authority to (i) execute this Agreement 
on behalf of the City, the Board and/or BDA, respectively and (ii) to bind the City, the Board and/or 
BDA to all of the terms, conditions, provisions and obligations herein contained. 

XXVI. VENUE AND GOVERNING LAW 

26.1 This Contract shall be governed by the laws of the State of Texas. 

26.2 Venue and jurisdiction arising under or in connection with this Contract shall lie exclusively 
in Bexar County, Texas. 

Any legal action or proceeding brought or maintained, directly or indirectly, as a result of this 
Agreement shall be heard and determined in Bexar County, Texas. 

XXVII. PARTIES'REPRESENTATIONS 

27.1 This Agreement has been jointly negotiated by the City, the Board and BDA and shall not be 
construed against a party because that party may have primarily assumed responsibility for the 
drafting of this Agreement. 
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XXVIII. CAPTIONS 


28.1 All captions used herein are only for the convenience of reference and shall not be construed 
to have any effect or meaning as to the agreement between the parties hereto. 

XXIX. ENTIRE AGREEMENT 

29.1 This written Agreement embodies the final and entire agreement between the parties hereto 
and may not be contradicted by evidence of prior, contemporaneous, or subsequent oral agreements 
of the parties. 

29.2 The Exhibits attached to this Agreement are incorporated herein and shall be considered a 
part of this Agreement for the purposes stated herein, except that if there is a conflict between an 
Exhibit and a provision of this Agreement, the provision of this Agreement shall prevail over the 
Exhibit. 

IN WITNESS THEREOF, the parties hereto have caused this instrument to be signed on the date of 
the each signature below. In accordance with Section 1.13 above, this Agreement will become 
effective on the date of the last signature: 

BROOKS DEVELOPMENT AUTHORITY 

ORITY, 
a Defense Base Deve pment Authority 
By: Donald E. Jakeway, President and CEO 
Date: 5- g.-D¥ 
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BOARD OF DIRECTORS, CITY CLERK 
TAX INCREMENT REINVESTMENT 
ZONE NUMBER SIXTEEN, 
CITY OF SAN ANTONIO, TEXAS 

Approved as form: _-!..i----+-o\~il<.L.fl~'b-==--\.Jl_,k~___ 
g City Attorney 
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Exhibit A 


Brooks City-Base 

Construction Schedule 


Phase Year Cost of ProjectProjects 
1 2005 649,812 

2005 
Runway Demolition 

176,878 
2005 

Research Plaza Blvd. 
507,813 

2005 
City Base Landing Rd. 
Drainage & Detention 27,579 

,.•.•.'.".,'>,,','.,',", ..•..', ".' i, , ;\ . ".: ...... .. ' , , ....... ,... ::' 

" . "< " . 

" .~ 

2 2006 232,800 
2006 

Demolition of Buildings 
1,300,000 

2006 
Sewer Outfall 

398,400 
2006 

Boyle Rd.lResearch Plaza Sewer 
1,041,498 

2006 
Lyster Rd. 

98,843 
2006 

Research Plaza Blvd. 
2,769,229 

2006 
City Base Landing Rd. 

1,139,476 

,'.',•..:., "',i 


Drainage & Detention 
"i),',.:" ..",', """<;, :,',',,' ,i, ., .. , ': "',,' ,., :,' '," :'< """,,:...,,', ;. """, .••... '., <,;; .?< "'," 

3 454,400 
2007 
2007 Boyle Rd.lResearch Plaza Sewer 

Lyster Rd. 926,806 
2007 360,000 
2007 

Sidney Brooks Rd. 
473,000Research Plaza Blvd. 

r 

!2007 City Base Landing Rd. 145,331 
1,213,491 

2007 
2007 Drainage & Detention 

247,000 
2007 

Street Landscape & Enhancements 
* SE lViilitary to Sidney Brooks 1,329,597 

,." .,i;,••,;;,.';': 
" .. .... ",.. '", .,' '. ,.""" ", ';' < i '" ..",'\, .,..' 

" ".' 
4 2008 5,533,256 

2008 
* SE Military to Sidney Brooks 

1,518,000* Sidney Brooks to Research Blvd. 
',' i',"" ';'i' ..<";, ",Y' :';'," c, "".'; ,<,' .':""'?".':', ,"',':,",' , ; 'i"';',',"'" , ii, ,Z 

5 2009 1,755,268 
2009 

* SE Military to Sidney Brooks 
4,743,200 

I 

t.;'>, ' , ;'.:' 
',',' '., ",' ...'. "'.;c,: .. i,' i; , ,x ',",;

'. 
, 

* Sidney Brooks to Research Blvd. 
, '. '. 

6 2010 6,181,450 
2010 

* Sidney Brooks to Research Blvd. 
817,025 

, ....'.'f,':. 
* Research Blvd. to Lyster Rd. 

",
" ",,;,<.' ',' '::"'«; '" '.' , 

" , "i:"";':,.;: "'.' ;;'i";" ''. 
7 2011 5,468,100* Research Blvd. to Lyster Rd. 

',ii," ,...•.".,,',..•' ", ,.
"i, ", i"" '.. " 'i,.",.:", ",', ; ".;',";I: :::;"', '.,'..,... < ',' """""',. 

8 2012 793,155 
2012 

* Research Blvd, to Lyster Rd. 
1,501,885 

2012 
* Lyster Rd. to South Property Line 

5,457,500* South Property Line to Loop 410 
, 

, ' '.. .." ; ,,' ",' , .... " ," 
,'., '. :" , i 

9 2013 * Lyster Rd. to South Property Line 1,501,885 
2013 * South Property Line to Loop 410 5,457,500 

,.' , , ,,",'
, 

.. ·.i· ,",
"" ··i" ',' . ,,'" '. , , .. , ',:" 

Total 54,043,299 

* New Braunfels Infrastructure Projects 
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CITY OF SAN ANTONIO 

TAX INCREMENT REINVESTMENT ZONE 


Project Status Report 


Pursuant to the Development Agreement, the DEVELOPER has agreed to provide periodic 
reports of construction to the CITY upon reasonable request. The City requests that the 
Developer submit a TIRZ project status report every quarter every year until the project is 
complete, due by: 

January 15th
, for the first quarter, 


April 15 t
\ for the second quarter, 


July 15t
\ for the third quarter and 


October 15th
, for the fourth quarter. 


At the completion of the project, the DEVELOPER shall submit a comprehensive final report. 

Each quarterly report must include the following information: 
~ The number of Private Improvements completed (single-family and/or multi-family and 

commercial when applicable) and year in which they were completed 
~ The Public Improvements completed and costs incurred to date by year in which 

improvements were completed 
~ Indicate whether the construction is on track with the approved Final Project and Finance 

Plan 
~ If the project timeline has slipped, the Developer is to submit an updated project tin1eline 
~ The sale prices of the single-family homes completed (Please obtain and provide sales 

data for original sales price of every home sold.) 
y Photos of: housing and commercial developments; before, during and after construction 

In addition, for the City to monitor compliance with Sections 7.3 and 7.4 of the Development 
Agreement, the Developer must submit annually the Certificate of Insurance reflecting proof 
that: 

~ 	 the City and its officers, employees and elected representatives are additional insureds as 
respects the operations and activities of, or on behalf of, the named insured contracting 
with the City, with the exception of the workers' compensation policy; 

~ the endorsement that the "other insurance" clause shall not apply to the City of San 

Antonio where the City of San Antonio is an additional insured shown on the policy; 


~ the Workers' Compensation and employers' liability policy provides a waiver of 

subrogation in favor of the City of San Antonio; and 

y 	 Notification to the City of any cancellation, non-renewal or material change in coverage 
was given not less than thirty (30) days prior to the change or ten (l0) days prior to the 
cancellation due to non-payment of premiums, accompanied by a replacement Certificate 
of Insurance. 

Attached is a form you may use to fulfill this reporting requirement. 

F:\TIF UNIT\Procedural Manual\Project Status Report - finalll-03-03.doc 



Name of Project: 
TIRZ Project Progress Report (Construction) 

TIRZ#: 

Progress Report #: 

Period Covered by this Report: 
From: To: 

TIRZ Term: 
From: To: 

The number of Private Improvements (single-family and/or multi-family and commercial if applicable) completed and year in which they were done 

Private Improvements 

Phases Multi-family 
Units bthetlmprovemehts(exatriple: da:ycare centers) 

Proposed IContpletedl Proposed ICompleted I Pr()pated· I> COlnpleted,1 Proposed Completed 

-
4 
D ---­

II" 

6 

7 
8 

9 -"--~_ 1_________ 

10 

I·:·: I 
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The Public Improvements completed and costs incurred to date by year (phase) in which improvements occurred 

);> Is Construction on track with the approved Final Project and Finance Plan? If not, please submit an updated timeline with the actual construction and the projected buildout. 
F:\TlF UNI1',Procedurai Manllal\Project Status Report - finalll-03-03.doc 



Year 
1999 
2000 
2001 

r--­
2002 
2003 
2004 
2005 
2006 
2007 

Single-Family 
Original Pr

Multi -Family 

oject Plan 
Other Single -Family 

Actual/Projected 
Multi -Family Other 

2008 
'------~ 

Certification: 
I certify, that to the best of my knowledge and belief, 
the data above is correct and that all outlays were 
made in accordance with the temlS of the 
Development Agreement. 

Signature of Certi fying Jndiyidual: 

Type or printed Name and Title: 

Date: 

Telephone #; 

1':\111' UNrI\Procedural Mamm!\Project Status Report - finalll-OJ-03~doc 
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~ ORDINANCE 7 I 31 2 
AMENDING ORDINANCE NO. .60110, DATED JANUARY 17, 
1985, SO AS, TO ADOPT A NEW "GENERAL CONDITIONS" 
SECTION IN loot LOCAL FuNDED'CITY PUBLIC WORKS 
CONSTRUCTION CONTRACTS AS SET OUT IN THE REVISED 
CITY WAGE" AND LABOR STANDARD PROVISIONS. 

******************** 

WHEREAS, the city .council wishes to establish the general,
prevailing rate of 'per diem wages in the ~orm of a sum oertain 
for each of two destinct categories of wages described as 
"minimum hourly base pay" and "minimum hourly fringe benefit 
contribution" for all 100% Locally Funded city construction 
contracts; and 

WHEREAS, there is a new United states Department of Labor Waqe 
Determination Decision :Eor Bexar County, Texas, pul:Jlish-ed. in the 
Federal Register, that applies tD such lOO% Locally Funded 
contractsT'and 

WHEREAS, any lOO~ Locally Funded City Public Works construction 
contractor/subcontractor is strictly prohibited from payinq the 
various classification of laborers, workmen, and mechanics any 
amount less than- the uminimun\"hourly base pay" by the accounting 
process of aaciing tbe reauction in "minimum hourly base pay" to 
the 'lminimu:m hourly fringe benefit contribution II so as to net a 
combined total of the two categories of the wage; and 

WHEREAS, it is the intent of the City Council to allow various 
classification of laborers, workmen, and mechanics the minimum 
hourly 'leash equivalent" of the appropriate uminimum hourly 
fringe benefit contribution" listed in a wage determination 
decision in lieu of benefits contributed to a-permissible fringe
benefit plan; and, 

WHEREAS r the city staff has prepared new 1·,General Conditions" r 
governing wages and labor standards and practices, which are set 
forth in Attachment I and incorporated herein by reference for 
~11 purposes I and which are to be made part of all future 200% 
Loca.lly Funded City Publi.c Works··Construction contracts; NOW 
THEREFORE 
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. BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:, .. 

SECTION 1. Ordinance No. 60110, pass on January 17, 19B5, is 
hereby amended. to replace the 1.00 t Locally Funded. city PUblic 
Works construction contract "General conditions tl document 
attached theretD with the new updated "General conditions II 
document attached hereto and lal:llea "Attachment I II. 

~990.PASSED AND APPROVED THIS t 1 tJ::. day of 'fl1 ~ 
~~ 
MAY 0 R 

A'l!TESU.-/ d 
'~clef. . 

APPROVED AS TO FORM:' __~S;;t.lt~#).u:i;..J..;;f.s~?4~t:..l.r.i1!t~«::;..;C.·,*::;---­
~Cl.ty 'NEtorney T 
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ANCIID~ 6011 0·. 
~~ m. 49318 c:F APRIL 27, 1978 
Am) ~ &\ME wr.m: '.IBIS ORDINANCE, AND 
AImCRItoo ~ Ct'l'Y ~ 'to JNS'l'RI.)CI' 'l1-$ 
DIRl!J:'lOR. r;:p PlJSt,IC w:EKS !lO I'NSER.T ...m!.W CBmRAL 
cttiDITrCl6 ~ WI\GE AND I.AB:>R. ~ AND 
!'lU\m'Icp.:s· IN'. ALL Pt1R1RE 100% J LXAtiI:iY PWDED":CITY 
PtJBI:.IC.W'JRKS o::6STBLJCT.Ic:N o::NrRACl'S • .' 

* * 

s:m:TICN 1. Ordinance 1:10. 49318 of Ap!:il 27, 1978 is hereby. .formally ri!peaJ.ed• 
.... 

~CN 2. In aocordanoe with Article 51S9a, :Revised Civil Statut:.es of Texas, 
as srBr.Idecl, the City. O::unc.il he::eby adepts the 11CSt current United. States 
Depart:mant of I.alx7r Wage Determl.natial Decisicns for Bexar Cpunty, 'Texas (wage 
det.e:rm.imticn deciaiat in effect ten (10) days ;zrior to bid cpening) as 
pe.ricdicaUy p.Jblisbed .in the Fecleral. Rec,:;ister as the looal general prevail.ing 
rate t::If per c:ti.em wages to- be .:p.tid to various classificaticmJ of l.al::orers, 
WCI:'kznIn, and I1IICbanics enployed .in either tuilding c:cxurt:ruc:ii:rl trades at'. 
hea".Y./hi~ c:rxastruct:.ial trades in constructing 1001 I.o:::ally P'mldeC1 City 
~ Work.a OcaJtruotial projects. . 

; . 
~, it. is 'harel::!f the expressEd intent of the City O::xmcil of the 

::ity of san MtaU.o to clearly establish,the general prevailing rate of per diem 
~ to be eo JIUI1I oert.ain, ;in cbllars and cents,. for each of 't:Wt:) Cistinct 
:ategcrias of W8ge l:::eiDq, l'm:.i.nim:an ialrly l:ue pay" and J'mininum bourl.y fJ:inge 
::M!nefit o::mribation.. N 1"ne con:t:.rac::tor/sub::::al.tract:.or ~ stri~..ly prt:ilibi.ted. £ran 
;:e.yinq the varicus claasificatialB of lal:x::Irers, \Q:"1aDen., and nedlanias any 
IlICILmt 1_ t.ban the 'mitWrum l'J::Qrly b!l.se pay" mx.1 then BClc!Wlg the :recuct.ia'l in 
'lr&:i.ni.mm hcfJrly l:aae pay" to the ''minim.:In b:m'ly fringe 'Cenefit c::x:xr--..ril::lation" so 
IS to ''net,It eo a::I1bi.nec:i total of the two .i:$endedJ distinct czteg:lries of the wage
:Il-:E2" fp:!fly P'unI:ied C1~ PUblic ~ camtructi.al ccrJtracts. 

. It is· ~ed ~ the CitY camoil that ~ job classifications are 
at entitled to mceive an,y 'fmi.ni.mlm h::Jurly fringe<benefits" l:!r virtue cf 
.dop'"..ing the United States ..Depart:nent of Lalx:Ir wage Determinatial ,DecisiCZlS £or 
ieDl" ~t Texas mrl that. result is tb! expreBS intent af the ~ty Council. 

It .is ~ the intent of. the City C::Juncil to allow' the 
~/~ to pay various cllUlsificiaticns of lal:orers, w.:rlan!!n, 
nd IrIidlanics the· mi.n:i.nun b::Iurly "cash'- e::JUivalent" 'af thf1! BEPropriate ''m:in:irrum 
curly fringe benefit a::nt:ril::ltr...i.a'ln iisted in e. lfISge detel:mination decisioo :in 
i.eLl of benefits CXIltr~ed to apermissible .fringe benefit plan. . 
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sm::TICN 3. '.Ihe City Manager is bEeby dir~...ed to instruct the Director of 

.Public iib.."'k8to :i%lBert into all .futare 100% L::ca.lly FuradId City Public W:lrks 

axustruc:tic:::cl c::ntracta, new "General c:axlltiaJS 1\ 'as sBE'f'Orth .in A.ttachIrEnt I I 


\NhiQh is ina:n:p:2I'."ateci herein 1:Jy reference :for all p.1Ip:)Se&) g::>verning wage and. 

J.al:x:E' st.an&u:da md practices• 


.'lbe City Ms'la.ger, in o:xlsultatial with the Director of Public W:lr:ka, is 
hereby autllorized l=f City o:xmcil to pericdically EmIIl'Jd web ~ 
cmditiaur ~ ac1mi.nist::rati,vely to tef'J.ect:·needed. inprovemmts ,in the' document as 
~~,~·.~'>~~t:: 1'X 'the .City. ~ ehall:, l;e authorized, ~,anen:l 
~~J.BlAt1\18 ..lIIltters,~ J..ca.lly ~addreBS~ the' prevzu.l...i.nq" rate of nurwtIJm··per.< 
diem wag_,::.holl:cmy 'pay., .etc.' . . . 

17 t::I.,. day of __ ~~.___, 1985.~~;;.:;:;:. 

/~ a.... «·. it .,..".. 

"MAi OR 

B.S - O~ 
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GENERAL 'ctIIlITICN9 

Wl!GE .AND :um::R STANJl1W) PRm7ISIOOS-100'l; I:!X:!ALtry FONDED o::'NSTR~ON 

Contents 

1. GENERAL 'S".rA!t".EMEN 

2. WAGE &' OOtIR OFFICE, PUBLIC w::m<S DEPT. RE9l?CNSIBILITIES 

3. c:rAIMS & DISPDTES PER'l.'AINII'l. TO WAGE RATES 


, 4. BBFACH OF KQ: & IABJR STANtWIDS PBOVISIONS 


5. ~ OF IAEllIERB/MPX:!BANICB 1iK1l' LISTED IN WAGE ~TION DECISI~ 

6. ~JQGE 

7. 0VERI'lME cnn?ENSATICN ON N::E-E'EDERAtiLy FUNDED l?RO..1E:TS 

B. PAnmNr OF CASE ID;10I.VALENl' BImm -BENEFITS 

9. w::JU( a:::mD'DC'l'm CN BJt.JJll\YS-lm-FEDE'RALLY FONOED P'ROJ'EC'IS 


10, 'lJNDEREt~ OF WAGES OR ~ 


11. POS'J.'lN:; ~ DE.rE.2oD:NATIOO DEl':ISIOO/S'mTEMEN.r AND ItIiOrICE ~l'(" EMPrDmES 11 

12. PMBOLtS & msIC PAYROLL ~ 

13. lAB:R mSPI1l'.ES 

14. CI:I:1I?IAINTS',.'I?R:X.!EmDm:;s,.!E ~ BY 1!MPIDYEES 

15. l!M!?IO!EE ~ m ASSDRE ~ & IAB::E S'l'ANIlMW a::MPLIANCE 

16., "ANT!-KIc:KBACKn PRClVISION 

~7 ~ 1tFAt8E nm::&mTIOOtl PROVISIOO ' 

18. l!MPIDYMENr OF APPRENI'ICES ITRAINEES 

19. JO.BSITE o:JI1DI'l'IClVS 

20. EMP'l1lYMBNT OF CERTAIN ~S PfCHIBITED 

21. PBOVISIONS 'lO BE INCrDDED IN srma::N.mACI'S 
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This is a 100% locally futded Public ~rks Centrad: and Article 5159&, 
Revised Civil statutes of Texas, as amend.ed., re:;uires that :oot lese than 
the general prevailing wage rates (min.i.Dun hourly .base pay a:nd m.i.niJrum 
hourly .fringe benefit ,c:ontribution) for work of similar oharacter be 
p:rid to contractor and BL1lxx»ntractor enployees. These wage rates are 
derived fmn the m:>st current cq;:plicable federal prevailing wage rates 
as FUblished by, the United states Department of I:a.b:Jr, Dallas, Texas and 
authority of ordinance lb. 60110 as arrended and p:1seed by the City 
~il : of the City of san Antonio. Copies of l:oth the current 
Ordinance as amended and the wage rates are contained in' the Special 
Corditions, and are ~luded.instrunents of this contract and full 
caIpliance with same shall be reguir8d. 

, . 	 , 

Any deviation fran wage and Lal::x::u- standard Provisions carplianoe may be 
cause for City's withholding either periodic interim or final payment to 
the contractor tmtil suoh deviations are properly corrected .. 

2.. WAGE IX BlUR DmCE r PD.BLIC POtKS( RESP'C:ESIBILITIES 

The J#Sge & B:Iar Office, Public \t;)rks Department, City of San Antonio, is 
primarily res;onsible for all wage and La,b:)r standard Provisions 
investigation and enfo.roerent an:] tNill nonitor contractor/ su1::contraator 
practices to assure the Director of Public tbrks that: 

a.. 	~iate weakly'" CCllPli..anoe statements and plyrol1 records are 
sul::mi:tted to the City by the contract:crlsuboontractors and that such 
are reviewed. for carpliance with the wage and Lal;x)r standa.rd 
Provisions" 

b. 	Aa?rentices/trainee.s working on the project are properly identified 
by the contractorIsul:::r.:ontracto,r: on pa.;yroll records aril docanented as 
being inolu.ied in p,rograms currently sanot.ioned by aa?ropriate 
federal or state .regulatory agencies .. 

c. 	Aa;llicahle wage Dete.rm:i.nation Decisions l including aDN SJ;Plicable 
mxiifiaations, and related stateltw!mts are plsted at the work-site by 
the contractor and that proper job ciassi£ications ana camensurate 
mi.n.i.mm hourly base and fringe wa~ rates are paid. 

d. 	ElIployees are periodically .interviewed (at randan) on each project. as 
required. 

e. 	nat no person f!lPloyed by contractor/sul::contrac:rt:.or is :i.nd:ooed 
against his will, by any means, to give up any :part of the 
ooop!nSation tp which he is otherwise entitled. 

f. 	nat any and all' periodic administrative d.irecti~ to the Wage & 
Hour Office fran the Director of Public '*>rks are lJeing illplemented. 

-1­
r.. .,,~,:.., _.t:., 

, .. " .......,------ ­
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3. 	 CI:AlMS & DIBPtlTES PER.:t'AI:NIN:; '10 WAGE RATES 

Claims and displtes not prarptly and routinely settled "by the contrac­
tor/subcontractor and errployee ~ to wage rates, or to jab 
classifications of lab::>r EIlPloyed up::>n the work covered by this 
contract, ahall be rep:lrted by the enployee in writing, wit.hin sixty 
(60) ca.lerdar days of enployee' s receipt. of any allegedly ircorrect 
classification, wage or benefit rep:>rt, to the Wage & Hour Office, City 
of San Antonio for:further investigation. Clailns and disp.rt:es not 
t'elX'.rted by the enployee to the City I sWage & Hour office in writing 
within the sixty (60) calendar day period shall be clee!tel waived by, the 
enployee for the pllpJses of the City administering and enforcing the 
City' 8 contract ri¢lts against the contractor on behalf of the ertployee.. 
Waiver by the e.nployee of this City intervention shall not constitute 
waiver by the City to independently plrSLle contractual rights it bas 
against the contractor/stitx:Dntractor for breach of oontraot and other 
sanctions available to enforce the wage and Labor standard Provisions. 

4. 	 BREACH OF KliGE AND IAB::.E ~ PROVISrCIVS 

The City o:f san Antonio reserves the right to terminate this contract 
for cause if the contractor/subcontractors shall knowingly and oontin­
UCnlSly brea.ch, without timely restitution or c::ure, any o.f these 
9='Verning Wage am Labor S1:aIilard Provisions. 'A knowing and unrerredied 
proven violation of' theBe wage and I.al:x:2r Standard Provisions may also be 
grounds .for deba..rroent of, the contractor/su.bcontractor fran fu:t:ure City 
of San Antonio contracts for lack of resp:lnsibility, as determined by 
the City of san Antonio. Reourrent violations, whEt"...her remedied. or rot, 
will be Clnsidered by the Director of Public Works when assessing the 
.resp::»nsibility history of a potential contraator/Stllx:!ontraotor prior to 
carpetitive award of .future Public Works projects. The' general remedies 
stated in this pa.ragraph 4. a.bove, are not exhaustive and not cunula­
tive for the City reserves legal an::) contractual rights to other 
specific reaedies outlined herein below and in other parts of this 
contraot an¢! as are allowed by ag;ilicable City of San Antonio ordi­
nances, state and .federal statutes. 

5. 	 EMPIO'YMENT OF LMCIREBSlMECBi\NIcS N:J:r LISTED.IN WAGE D~oo' 
oo:rSlOO . 

In the event that a contractor/sul:xxlntractor discovers that con.struc±ion 
of a particular 'WOrk element reguires a certain employee classification 
and skill that is not listed in the wage detennination decision· 
contained in the original contract. dOC1.'EeTlt£, contractor/subcontractors 
will make proopt in;Iu:i..ry (before bidding, if p::.ssihle) to the wage ana 
Hour Office identifying that class of lab:>rers/mechanicB not listed in 
the wage dete.mination decision who are intended to .be euployed, or who 
are being ellployed, under the contract. Using his best judgment anc1 
information resources available to him at the time, and. any similar 
prior decisions, the Director of PUblic Works, City of San Antonio shall 
classify said laborers/mechanics by issuing a special local wage 
detemination decision to the contraotor/sul::contractor 'Which shall be 
enforced by the 'Wage and Hour Office. 

-2­
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6. MINlMrJe1 WAGE 

All labJl"ers/ne:::ilia.nicB enployed to construct the work governed by this 
contract shall .be paid n:Jt less than weekly the full anount of wages due 
(mininun .oourly base pay and Jri:i.n:im.In h::mrly fringe benefit. contr~on 
for all hours w:Jrked., in::::luding overt.ine) for the irrmediately preceding 

.pay period catplted at wage and fringe rates not less than those con­
tained in the wage dete.tmi.nation decision ~lu:led in this contract. 
only :p:!yroll dedu:rl:ions as are mandated by state or federal law and 
those legal dedtctions previously aH?J."OVed in writing by. the e!tployee,. 
or as are otbe.rwiee pemitted by state or federal law, may be withheld 
by the contractor/Bul:x:ontractor • 

Shcu.ld the contractor/subcontractor subscribe to fringe benefit programs 
for E!lployees r such programs shall be fully aEProved by the City in 
adoF"-.ing a previous D.S. Depa.rtirent of Labor decision on such fringe 
.benefit programs or by 8};plying IXlL criteria in rendering a·. local 
deciBion on the ade;uacy of the frin~ .benefit p.t"Ograms. The awroved 
programs !!hall .be in place at the tine of City cort"~aot execution and 
provisions thereof disclosed to the Wage and 5:Jur office, City of San 
Antonio I for legal revl.E!M prior to project catmeneement. 

Regular contractor/subcontractor contributions made to, or costs 
incurred for, ~ fringe benefit plans r funcis or other benefit 
programs that cover periods of time greater than the one week payroll. 
period (e.g. :ncnthly or quarterly, etc.) shall he prorated by the 
contraotor/sub-oontraotor on weekly payroll records to refleat the 
equivalent value of the hourly and weekly S12l'IIDal'y of fringe benefits per 
eaployee. 

7. c::'It7E£mME Q'ltJPENSATICN CJi1 rny-~y FONDID ~ 

No contractor/subcontractor contracting for an;y p:ut of the nqn-fede­
rally .funded contract w;:,rk (except for worksite related securi.ty guard 
~ces) whioh may require or involve the euployment of laborers! 
meaha.nics shall.reguire or permit any laborer/mechanic:: in any seven (7) 
calendar . day work period in which he,she is esrployed on such. work to 
w.:ark in excess of 40 hoilrs in such Wl:)rk p!riod. unless said laborer/ 
.mechanic receives oarpensation at a rate not less than .one and. one-half 
t.imes the basic hourly rate of pay for all 1xmrs worked in excess of 40 
hOurs in a seven (7) calendar day \1IlOrk period. Fringe benefits nust be 
paid for straight time and overti.ne; however t fringe. benefits are not 
ircluded when carplting the overtime rate. 

8. PAYMBm OF CASH OOtJIVAL'ENT F'RImE BENEFITS 

The contract:orJsul:x::ontraotor is allowed to pay a min:i.nlJm hourly cash 
equivalent of lI1in.inI.'In hourly fringe benefits listed in the wage 
determination decision in lieu of :the contribution of beXl.e.fits to a 
permissible fringe benefit plan for all hours worked including overtime 
as described .in paragraph 6.' above.. An enployee .is!E!: a.llowed to 
receive less than the mi.n.imlm hourly basic rate of pay specified in the 
wage dete.nnination decision. . . 

-3­
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If a lal:xJrer lmechanic is enployed in the nornal course and sco:pe of his 
or her wlrk on the jobsite on New !lear1 E! Day I Meaorial Day I Fourth of 
July, I.a1:xJz:- Day, Thanksgiving Day, Christmas nay, and Martin luther King 
Day or the calendar days observed as such in any given year I t.Urk 
per.fO.t1'n5O shall be paid for at 00 less than one and one half ,1 .1. / :a } 
t.i.mes the regular m:in.irrun h:lurly base pay regardless of the total nunlbe.J::..-­
of hours the lab::trer/~ has acct:llIll.lated during the pay period. 

10. DNDERP~ OF WAGES' OR SAIARIES 

a.. 	 Vllen a "full investigation" Cas called for .in and as construed under 
Article 5159a, Sec. .2 and as further generally described in' an 
administrative direative to the City's Wage & Hour Offioe.fran the 
City's Director of Public Jlbrks entitle:1 "COndueting wage and I.al:xlr 
standards Investigations. on 100% l.J:lcally Funded City Construotion 
Projects, " as nay.be amended) evidences t.mderpayme:nt of WSgeS by 
oontractor/sub-contractor to lalxlrersl.mechanics e.IIployed up:ln the 
:w:rrk covered by this contract, the City of San Antonio, in addition 
to suc:h other rights as may be afforded it under state and/or 
federal law w/or ,this contract, shall withhold fran the contrac­
tor, out of any payments (int.eriJn progress and/or final) due the 
contractor, so nuc.h thereof as the City of San Antonio may consider 
necessary to .secure ultimate pay.n:ent ~ the sFPropriate party to 
such laborers/mechanics, of £W..l' wages re:auired by this contract 
plus p:::!ssible penalty (see b, .below). The a:m:nmt so withheld, 
axeludi.n9 any possible penalt:y to.be .retained' by City, may be 
disbursed 'at an aB'ropt'iate time after "full inver...igatio%'ln by the 
City of San Antonio, for and on behalf of the contractorlsub:::on­
tractor (as may l::e aEPropriate) r to the respective laborers/ 
necha.nics to wh:rn the same is due or on their behalf to fringe 
benefit plans, funds, or programs for any type of mi.nimIJm fringe 
benefits prescribed in the, aw1icable wage dete.tmination decision. " 

h. 	 Article 5159a, Revised Civil statutes of ~exaSt as amended, states 
that the contrac:rt:or shall forfeit as a penalty to the City' of San 
Antonio the sum of sixty dollars ($,60.00) for each calendar day. or '" 
};Ortion thereof, for each laborer, workman r or mechanic r wh> is paid 
less than the said stipulated rate .for any work done Wlder this 
contract, whether by the contractor himself or by any subcontractor 
working under him. Pursuant to and B"tl.EPlenental to this statutory 
authority, the City of San Antonio and the contractorlsubooxr...ractor 
contractually ac:::knowledge and agree that said sixty .dollar ($60.00) 
statutory ,penalty Bhall be construed by and between the City of san 
Antonio and the cont..'ClC!tor / sWx:::ontract.or as liquidated damages and 
will SEPly to any violations of paragraphs 6 f 7 f or 9 herein, 
resulting fran contractorI sul:x::ontractor 1.Il'lder.Eayment violations. 

c:i. 	 If unpaid or underpaid workers cannot be located by the Contractor 

or the citya£t.er diligent efforts to aocc::rrplish same, unpaid or 

underpaid wages shall be reserved by the Gity in a special t1unfound 

1r.tlrker'8 aceotmt lr established by the City of San Antonio, for such 
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enployees. If after one (1) year fran the f.inal acceptance of the 
project .by the City, workers still cannot be located, in order that 
the City can make effective interim re-use of the mIleY, ~h wages 
and any associated liquidated da.rnages may be used to defray actual 
costs irxnJrred by the City in attetpting to locate said workers and 
any J."el1B..ini.n ncnies may. then revert. back to the City 1 S original 
funding ~ for the project. Bowever, unpaid or 1ll1C1erpa.id 
w.::>rkers for which noney . was originally .reservet.:1 are eligible to 
claim recovery £ralI the City for a period of not-to-exoeed three (3) 

.years fran the· final ~ of the proje::rt:. by. the City. 
Recovery after expiration of the three year perioo is prohibited. 

11. 	 DISPIA.YIN:.; WAGE DEI'EBMINATIOO o&:!ISItES/AND NOTICE 'IO rABlRERS/~CS 
S".l'ATBMEN:r 

The awlicable wage dete.tmination decision as described in the "General 
statem!mt" Cand as specifica.1ly included. in each project contract) T 

outlining the various worker classifications and mandatory mininum wages 
and mi.ni.nun b::x.trly fringe benefit deductions, if any T of laborers! 
mechanics enployed ard to be ESIPloyed up:m the w"rk cat'erecl by this 
contraot, shall be displayed by the contrac:torIsu'tx:ontr~l..Or a.t the site 
of work in a 'COnspicuous and praninent FOhlic place readily am. 
routinely ac:ceswle to I«>rJmen for the duration of the project. In 
addition, the contract:orlsub:::ontractor agrees with the contents of the 
following rlo4tement, and shall display BaJre, in English and Spanish, 
near the display of the waSJe detannination decision: 

!«7l'ICE '10 Ut.B'EERS/MECa'ANICS . 

l30th the City of San Antonio and the contract-l.DrIstib:xmtractor agree ·that 
you JIUSt be r:oopensated with n::rt: leas than the mininm b:Jurly base pay 
and .min.il'Iun halrly fringe benefit contribution in.accordance with the 
wage rates p.lblicly p::>sted a.t this jobsite and as are applicable to the 
classification of work you per.fonn.. 

Additionally, you nust be paid not' lese than one and one-half timas your 
basic h::Jurly rate of pal" for any hours \o,Orked over 40 in any seven (7) 
calendar day work period, and £or any ~rk"ooIlducted on New Year's Day, 
Mem:.:lrial Dayr Fow.-t:h of July, IabJr Day, T.ha.nksqiving Day, Christnas Day 
and Mar"'~ Inther King Day or the calendar days observed as such in any 
given year• 

.AtPrentice and trainee' b:mrly wage rates and ratios apply only to 
aa;>rentioes and. trainees recognized under approved Federal, or state, 
aa;xrenticeship training p.rograms registered with the Bureau. of 
A};:prentioeship and Training, D.S. Dept. of Labor.' 

If you believe that your ezployer is not paying the tosted l1lin:irm.ml wage 
for the type of work you do, you must make direct inguiry to the 
estplayer and .i.n;uire in writing, within sixty (60) calendar days of your 
receipt of any allegedly incorrect wage or benefit oheok or rep:>rt, to 
the City of San Antonio Wage fa: Hour Offioe, Public i't>rks Division, P.O. 
Box 839966, san Antonio, Texas 78283-3966.. It is mandato.r:y that you 
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p.t'a'lptly file written :i.nguity of any allegedly incorrect wage or benefit 
ahecke or l."ep:)rts with the City of San Antonio, Wage & Hour Office 
within the sixty (60) calendar day period so that you do not waive your 
p:.ltential right of recovery under the provisions of the City 'of san 
Antonio Public Pbrks contract that governs this project. 

Both the City of San Antonio and the contractorlSllixIDntractor agree that 
no laborer/mechanic wn:, files a carplaint or in:3uirY concerning alleged 
imde.rpa.yment of wages or .benefits shall be disaha.rged by the euployer or 
in any other manner be discriminated against· by the euployer for filing 
such caJI:Ilaint or ingu:i..t:y. 

12. PAYROLLS & BASIC PAmOLL ~' 

a. 	 The contractor and. each sulx:ontrac±or shall prepare payroll repOrts 
in aCOi~e with the "General Guideline" instru:::!tions furnished by 
the wage 6.: Bour Office of the City of san Antonio. SUCh payroll 
subnittals shall oontain the name and address of each su::m enployee, 
his correct labor classification, rate of pay, daily and. weekly 
lU'Dber of hours w:lrkedr any dedtx:tions made, and. actual basic hourly 
and fringe benefits prld•. The contractor shall sul:rnit payroll 
records each week, and no later than seven (7) working days 
following ocmpletion of the workweek .being precessed, to the Wage & 
Hour Offioe, City of San Antonio. 'rhese payroll records shall 
inclooe certjfied copies of all payrolls of the contraotor and of 

.his ~ntractors, it being understood that the contractor shall be 
resp:msible for the sul:mission and general mathematical accuracy of 
:Payrolls fran all his suboontract.ors. Each suah payroll sW:mitta.l 
shall be on fol'11lS deemed satisfactory to the City's 'Wage &: B:lUr 
Office and shall contain a nWeekly statement of catpll..Ein=e", as 
called for .by the contract d.oc::uments. .SD:::h payrolls will .be 
forwarded to Public Works, Wage & Hour Office, City of San Antonio r 

P. O. B.?x 839966, san Antonio, Texas 78283-3966. 

b. 	 Copies o.f payroll suanittals and basic suaorting payroll records of 
the contractorl~ntraotOrs accounting for all laborers/necban.ics 
e.nployed 'U.Il4er the work covered by this contract shall be maintained 

.f': during the course of the work and. preserved for a period of three 
(3) years a.fter OQrpletion of the projec:t. The contraators/sub::::;.)n-' 
tractors shall maintain records which de!m:lnstrate: 'any contractor 
ccmni:btent to provide fringe benefits to enployees as may be 
JDardated .by the B.EFlioable wage determination decision, that the 
plan or program is adj1xlgeCl financially responsible by the 
a}!?ropriate aa?roving authority, (i.e. U. s. Depart::ment of Labar, 
u. s. Dep:u1:Dent of Treasury, eta.), and that the provisions , 
policies, certificates, and. description of .benefits of the plan or 
program as may be periodically amended, have been clearly 
camunicated in a ti.rrely manner and in writing, to the 
laborers/mechanios affec:t:ed prior to their Performing 'WOrk on the 
project. 
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c. 	 The' cantractorlsub:::ontract:or shall make the ab:we records available 
for inspection, copying, or transcribing by authorized 
representatives of the City of San Antonio at reasonable t.ines and 
10C'ations for p.ll"EOseB of oonitc:iring corrpliance with this contraat.. 

13, ~ DISPI1!'ES 

The contrac:rl:orlsuboontractor shall .i.rmediately notify the Director of 
Publio· Itbrks or his designated representative of any actual or in'pe.nding 
contractorlsubcontrac:tor laror dispIte which ma.y' affect, or is 
affecting, the BChed:uJ.e of the contractor I s, or any other contraotor'sl 
suh::ontraC!t::or's work. In addition, the contractor/subcontractor shall 
consider all ar;propl-iate ueasures to eli.m:i.na.te or minimize the effect of 
such la.l::or c1ispJtes on the schedule, in::luding .but not limited to such 
ID!l!aSW."eS as: pratptly seeking injunctive relief if a..e?ropriate; 
seeking aatroPriate legal or equitable a...."tions Dr remedies; taking such 
measures as establishing a reserved gate, as a!=propriate; if reasonably 
;easible, seeking other S01l.t"CeS of ~ly or service; and any other 
measures that mal" be as?l"OPt"iate1y utilized to mitigate or eliminate the 
jobsite and schedu.l.in9 effects of the labor disp.rt:e. 

14. c:ntPLAINl"S, PRCX!EEDImS, CE ~ B:{ ~ 

No laborers/mec:hani.cs to ~ the wage, sala.ry I Dr other lal:x:>r standa.rd 
provisions of this contract are Sl:Plicable shall' be discha.rged or in any 
other manner disoriminats:i against by the contractorI stll:x:.lontractors 
.because stX:!h .ertployee has filed any formal. inguiry or caaplaint Dr 
instituted, or caused to be instituted, any legal or e:;JUitable 
pl"O"lee<3 ing or has testified, or is alxut. to testify I in any such 
prcceeding under or relating to the wage and lalx>r st:an:!ards ~lioable 
under this oontract. 

Contractor/subcontractors shall allow expeditious jobsite entry of City 
of san Antonio wage & B::mr representatives displaying and presenting 
prq:er identification credentials to the jobsite superintendent or his 
representative. ....hh.ile on the jcbsite, the wage & Hour representatives 
shall observe all jobsite .rules and regulations con::::erning safety, 
internal security and fire prevention,. Contractor/subcontractors shall 
allow project erployees to .be separately and confidentially interviewed 
at randan for a reasonable duration .by the wage & Hour representatives 
to facilitate catplianae determinations regarding aCJherer:ce' by the 
contractor/suOOontrac:rt:or to these Wage and I.ab:>r Standard Provisions. 

16. "ANn-KICKB.llCK" P.RC1VISlOO 

1\0 ,Ferson enployed in the construction or repair of any City of san 
Antonio :public 1AIOrk shall be induced, by any means, to give up to any 
contractorlsti1x::ontraotor or plblic official or errployee any r;art. of the 
hourly and/or fringe benefit cacpensation to which he is othertt:ise 
entitled. 
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Any .r;erson splayed by the oontraotorI sub:::ontractor in the oon.st:ru±ion 
or repair of any City of san Antonio pJblic NJrk, who is proven to have 
la1aw:ingly and willfully falsi£ied, concealed or covered up by arry 
deceptive trick, sche.l'll9 t or device a material faci., or made any false, 
fictitious or fraudulent statement or representation, or made or used 
any false writing or dc:x:::t:m:mt knowing the same to oonta.in any falBe, 
fictitious or fraudulent staterent or enby, shall he ~tly 
l"eIIOVed fltln the jobsite by contractorI subcontractor. The City of San 
Antonio reserves the right to terminate this contract for cause as a 
result of serious and uncured violations of this provision. 

18. EMPIDYMENr OF 1\PPRl!NTICES/iRAINEES 

a. At:Prentices will be petmitted to work at less than the predetermined 
rate for the work they perform when they are enployed and indivi­
dually registered in a .oona fide 4gjrentioeship program re;istered 
with the D. s. Deparbnent of I..ab:lr r Pltplo.yIn2llt and Training 
Administration, Bureau of AEPrentioeship & Training, or with a State 
A.t;prentioeship Agelcy recognized. by the Bureau, or if a person is 
en:ployed in his first. 90 days of probationar:Y en;>loynent as. an 
Cl);prentice ill suoh an a:tPI"enticeahip program, who is not indivi­
dually registered in the program, .bu:t who has been certified by the 
Bureau of Aa;u"enticeship & Training or a state A1:Prenticeship Age'nI:::Jy 
(where a~iate) to be eligible for probationary enploynent as an 
a;:prentice. 7.be allowable ratio of awrentices to journeymen in any 
craft classifioation aball !'):)t be greater than the ratio :t;:ermitted. 
to the oontraotorI suboontraotor as to his entire ""rk force urder 
the re¢ste.red program. ~ e!tployee listed on a payroll at an 
a,a?rentioe wage rate, who is oot a trainee as defined in (h' belC7fl 
or is oot registered or otherwise enployed as stated alxwe,. shall be 
paid the wage rate for the classification of work he actually 
perfOl'mS. The oontraator/.sa}:a)ntractor j.s re.qui..red to furnish. to 
the wage .& B:::JIlr Office of the City of San Antonio, a cae: of the 
certification, along with the payroll record that the atployee is 
£irst listed on. The Wage rate·ptid a:eprentioes shall be not less 
than ·..the specified rate in the registered program for the aJ::Pren-" 
tice's level of progress expressed as the appropriate percentage of 
the joume,yman I S rate contained in the aa;>liaable wage determination 
decision. 

b. 	 Trainees will be permitted to work at less than the predetenni.ned 
rate for the work perfol:1lled. when they are eIl'Plo.red :plrsuant to an 
individually' registered program .which has received prior a:e:;n:oval, 
evidenced bi fonnal certification by the u. S. Depa.rbtent of 
Lalx>r, mtploynerrt and Training .Administration. The ratio of 
trainees to journeymen shall not .be greater than that permitted 
under the plan aa:>roved by the E'Jrpl~t and Training 
Administration. Every trainee mJSt be paid at not less than the 
rate B];e:!i:Eied in the aa;:»roved program for· hi.s!her level of 
progress. Any enployee listed on the p3.yroll at a trainee wage rate 
wiD is oot registered and p:uticipatingin a tra.ining plan ae?roved 
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by the Eitployment and Tra.ining Administration shall be paid not less 
'than the wage :rate determined by the classification of work he 
ac:rt:ually perfO:t1llB. The contractor/.BUl:x:ontractor is reguired to 
.furnish a ~ of the trainee ,program certification,. registration of 
enployee-tra.inees, ratios and wage rates prescribed in the program, 
aloOg with the payroll rec:ord that the enployee is first listed on, 
to the Wage & Hour Office of the City of San Antonio. In the event 
the Ellployment and Training Administration withdraws apprpval .of a 
trai.ning program, the contractorlS1..U::contractor will l'X> longer be 
permitted to utilize trainees at less than the s,EPlica.ble 
predetennined rate for the work :performed until an scoept.able 
program is aa;u:oved by the :Elrployment ~ TraJ.ning Admi.nistration. 

a. 	 Parag~ 15.a. and h. ab:we Bhall not q;:erate to exclude 
training programs ~ by the OFCCP, United states Depart:ment of 
Ia.bor and. as adapted by the Assocdated General Contractors, ,~) of 
Texas, Highway, Heavy, utilities arii Industrial Branch. Guidelines 
for these training programs shall be the same as those established 
for federally funded proje::::ts. This sub-paragrapil 15.0. shall not 
aFPly to those lXlrtions of a project deemed to be brllding 
const::ruotion. 

d. 	 RATIOS, APPRE.NrICE TO JOtlRNE!lMlW: 

The ' Ratio of AR;lrentioe to Journ....oyman for this project shall he the 
sane as the Ratio :fel'TIlitted UDder the plan a:e;:proved by the 
EZtployment and Training Administration, Bureau of Aa;lrenticeship and 
Tra.ining, o.s. Department of I.a.l:xJr, by craft. A COP.i of the 
allowable Batios is includ.ed with the applicable wage Detel:mination 
Decision in the s.pecifioations for this project. 

Mlen a "full investigation" (as called for inr and as construed 
under, Article 5159a, Sec. 2, and as .further generally described in 
an administrative directive to the City's wage & Hour Office £ran 
the City's Director of Public w:;,rks entitled 'tCondooting 'Wage and 
Lal:or standards Investigations on 100% I.D:!ally Funded City Const..r1lr:!­
tien Projects", as may be.anended) evidences a violation of 'the 
A.l;prentice or Trainee to J~ ratios effective for contractor! 
sub-contractor enplayees w:lrking on this contract, the City of San 
Antonio, in addition to· su:::m other rights as may.be affordecl it 
under state and/or federal law and!or other seations of this 
contract 'especi a] ly p:lragraph 10, UIXlerpayment of wages), shall 
withhold fran the contractor r out of any payments (interim progress 
and./or final) due the contractor, the liguida.ted damages sum of 
seventy-five dollars ($75.00) for each calendar day, or J:X)rtion 
thereof, for each certified A};:prentice or Trainee. euployee assigned 
to a Journey.man that exceeds the maxinun allowable. Apprentice! 
Trainee to Journeyman ratio sti~ated for any work done under this 
contract, whether by the contractor himself or by an.Y SI.lbcontractor 
WJrking tmder him. . 
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19. J'OBSITE CDIDITIOOS 

Contraotors/suboantractors will not allCM any person eaployed for the 
project to M,)~k in surroundings or unde.r col'l.Stnction oonditioIlB which 
are unsanitary, tmhealthy, hazardous, or dangerous ~ gavemed by 
industry standa..rds and a:g.prapriate lo:::!al f state and federal statutes, 
ord.l.na.nJea t and regulatory guidelines. 

20. EMPI.DYMENT OF CERTAIN PERS:l'JS PROHIBITED 

a. 	 1hs oontrac¢orlsub:::ontraator shall JarMil1g1y only enploy :persons of 
'BfPropriate 'ages cc:mnensurate with the degree of required skill, 
strength, roa'bJrity and jud~t assooiated with'the activity to be 
engaged in, bIt not less than the age of fourteen (14) years, as 
governed by Vernon r s Annotated Texas statutes t espeaiall:y Article 
5181.1 II Child Ial:or" (as may .be amended) I and Texas Depa.rt:ment of 
Lal:or and st.arx3a.tds rulings and interpretations 'associated. with ,that 
statute. It is hereby not:eCl that in sane circumstances generally 

.governed l::!r this section, a 'federal statute (see: Fair:r...aJ:x::,r 
standards Act, 29 uses Section 212; Vol1lrll! 6A of the Bureau of 
National Affairs wage B::.lur Manual at Paragraph 96:1; "Child Labor 
R~ts in Nonagricultural Q::cupationsft 1m PIlblication 1330, 
July 1978 as Itay be anended.), could pre atpL the Texas statute and 
therefore' be 'the controlling law on this subject. The 
contractorlsul:x:::ontractor· should seek clarification fran state and 
federal agen::ies and legal. counsel when hiring adole.sce.nt enployees 
for particular job classifications. 

b. 	 Prohibited persons not to be eltployed 'are also those persons woo, at 
the time of enplayment £or th.is contract I are serv.i..ng sentence '.:in. a 
penal or cor.reational institution except that prior BEPt'cwa.l bl' the 
Director of Public it>rks is reguired to etploy any person putiai ­
pating in a superv.iBed ~rk release or furlough program that is 
sanctioned. by' ~iate state or federal correctional agencies. ­

c. 	 The Contractorlsubco¢ractors shall be resp:msible for 0CIIplia.nce 
with the provisions of the "lDInigration Ref01111 and COntrol ACt of 
1986" Public taw 99-603, cud any related state enabling or 
inplE!leDting statutes, eSf:e:dally as they :in canbination aJ;pl:y to 

.the unlawful enploynent of aliens and unfair imnigration-relat.ed 
atplCl.l'JlBllt prac:::t:ices affecting this contract. 

21. PRCmSICNS 'ro BE INCLUDED IN ~CTS 

''1lle contracrtor shall cause t.heae wage and Lalx>r standard P.rovisions, or 
reasonably similar contextual adaptations hereof, and any other 
aa:trn,Priate state and federal lalx:lr provisions r to be inserted in all 
subcontracts relative to the work to bind subcontractors to the saJ'le 
Wage and I..aOOr standards as contained. in these teIms of the General 
Conditions and other contract Qoc:n.bellts insofar as ~icable to the 
work of subcontractors ,or sub-subcontract.ors and to give the contractor 
similar, if nat greater r general, contractual authority over the 
subcontractor or subcontractors as. the City of San Antonio may exercise 
over the contractor. . 
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W AIS Document Retrieval 

GENERAL DECISION: TX200B0041 02/08/2008 TX41 

Date: February 8, 2008 

General Decision Number: TX200B0041 02/08/2008 


Superseded General Decision Number: TX20070043 

State: Texas 

Construction Types: Heavy and Highway 

Counties: Bell, Bexar, Brazos, Comal, Coryell, Guadalupe, 
Hays, McLennan, Travis and Williamson Counties in Texas. 

Heavy (excluding tunnels and darns) and Highway Construction 
Projects (does not include building structures in rest area 
proj e'cts). *NOT TO BE USED FOR WORK ON SEWAGE OR WATER 
TREATMENT PLANTS OR LIFT/PUMP STATIONS IN BELL, CORYELL, 
McLENNAN AND WILLIAMSON COUNTIES. 

Modification Number Publication Date 
o 02/08/2008 

SUTX2005-001 01/03/2005 

Rates Fringes 

Air Tool Operator, .... " ........ $ 16.00 0.00 

Distributor Operator., ,$ 12.09 0.00 


Asphalt paving machine operatorS 11. 82 0.00 

Asphalt Raker .. , . " ............. $ 9.96 0.00 

Asphalt Shoveler .............. ,$ 10.56 0.00 

Broom or Sweeper Operator." ... $ 9.74 0.00 

Bulldozer operator ........... $ 11.04 0.00 

Carpenter ...................... $ 12.25 0.00 

Concrete Finisher, Paving ...... $ 10.53 0.00 

Concrete Finisher, Structures.,$ 10.95 0.00 

Concrete Paving Curbing 

Machine Operator ............... $ 14.00 0.00 

Concrete Paving Finishing 

Machine Operator ... , ........... $ 12.00 0.00 

Concrete Rubber ............... ,$ 10.88 0.00 

Crane, Clamshell, Backhoe, 


'Derrick, Dra~line, Shovel 
Operator ...................... , $ 13.66 '0. 00 
Electrici~n ................... ,$ 24.11 0.00 

........................ $ 9.49' 0.00 

Form Builder/Setter, 10.88 0'.00 

Form Setter, Paving & Curb .. , .. $ 9.89 0.00 

Foundation Drill Operator, 

Truck Mounted ...... : ... , , ....... $ 15.00 0.00 

Front End Loader Operator ...... $ 11.36 0.00 


common .... , , .... , ..... $ 9.34 0.00 

Laborer, Utility ............... $ 10.12 0.00 

Mechanic ....................... $ 14.74 '0.00 

Mixer operator, Concrete PavingS 15.25 0.00 

Mixer operator ................. $ 10.83 0.00 

Motor Grader Operator, Fine 

Grade ........ , ................. $ 15.26 0.00 
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Motor Grader Operator, Rough ... $ 
Oiler .. ,........................ $ 
Painter, Structures ............ $ 
Pavement Marking Machine 
Operator ....................... $ 
P~pelayer~.~ ................... $ 
Planer Operator ................ $ 

. Reinforcing Steel Setter, 
Paving ......................... $ 
Reinforcing Steel Setter, 
Structure ....................... $ 
Roller Operator, Pneumatic, 
Self-Propelled........... '...... $ 
Roller Operator, Steel Wheel, 
Flat Wheel/Tamping ............. $ 
Roller Operator, Steel Wheel, 
Plant Mix Pavement ............. $ 
Scraper Operator ..... , ......... $ 
Servicer ....................... $ 
Sign Installer (PGM)., ......... $ 
Slip Form Machine Operator ..... $ 
Spreader Box opera tor·.......... $ 
Structural Steel Worker........ $ 
Tractor operator, Crawler Type.$ 
Traveling Mixer, Operator ....... $ 
Trenching machine operator, 
Heavy .......................... $ 
Truck Driver Tandem Axle Semi-
Trailer ............. , .......... $ 
Truck driver, lowboy-Float ..... $ 
Truck driver, Single Axle, 
Heavy .......................... $ 
Truck driver, Single Axle, 
Light .......................... $ 

Wagon Drill, Boring Machine, 


12.96 0.00 
14.71 0.00 
11.00 0.00 

11.52 0.00 
10.49 0.00 
17.45 0.00 

15.50 0.00 

14-.00 0.00 

9.34 0.00 

9.60 0.00 

10.24 0.00 
9.93 0.00 

11. 41 0.00 
14 .85 0.00 
15.17 0.00 
10.39 ,0.00 
13.41 0.00 
11.10 0.00 
10.04 0.00 

14..22 0.00 

10.95 0.00 
15.30 0.00 

11.88 0.00 

9.98 0.00 
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Post Hole Driller Operator ..... $ 14.65 0.00 
Welder ........................ '. $ 14.26 0.00 
Work Zone Barricade Servicer ... $ 11'.15 0.00 

============================~=~================================= 

Onlisted classifications needed for work not included within 
the scope of the classifications listed may be'added after 
award only as provided in the labor standards contract clauses 
(29CFR '5.5 (a) (1) (ii}). 

In the listing above, the "SU" designation means that rates 
listed under the identifier do not reflect collectively 
bargained wage and fringe benefit rates. Other designations 
indicate unions whose rates have been determined to be 
prevailing. 

WAGE DETERMINATION APPEALS PROCESS 

1.) Has there been an initial decision in the matter? This can 

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=Davis-Bacon&docid=TX2008... 2/25/2008 

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=Davis-Bacon&docid=TX2008


WAIS Document Retrieval 

pe: 

* 	 an existing published wage determination 
* 	 a survey underlyirig a wage determination 

* 	 a· Wage and Hour Division letter setting forth a position on 
a wage determination matter 

* 	 a conformance (additional classification and rate) ruling 

On survey related matters, initial contact, including,requests 
for summaries of surveys, should be with the Wage and Hour 
Regional Office for the area in which the survey was conducted 
because those Regional Offices have responsibility for the 
Davis-Bacon survey program. If the response from this initial 
contact is not satisfactory, then the process described in 2.' 
and 3.) should be followed. 

With regard to any other matter not yet ripe for the formal 

process described here, initial contact should be with the 

Branch of Construction Wage Determinations. Write to: 


Branch of Construction Wage Determinations 
Wage and Hour Division 
U.S. Department of Labor 

200 Constitution Avenue, N.W. 

Washington l DC 20210 


2.) If the answer to the question in 1.) is yes, then an 
interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 

Wage and Hour Administrator 
U.S. Department of Labor 

200 Constitution Avenue, N.W. 

Washington l DC 20210 


The request should be accompanied by a full statement of the 

interested party's position and by any information (wage 

payment datal project description, area practice material, 

etc~) that the requestor considers relevant to the issue. 


3~) If the decision of the Administrator is not favorable, an 
in~erested party may appeal directly to the Administrative 
Review Board (formerly the Wage Appeals Board). Write to: 

Administrative Review Board 
U.S. Department of Labor 

200 Constitution Avenue I N.W. 

Washington, DC· 20210 


4.) All decisions by the Administrative Review Board are final. 

===================================~===~===;==================== 

END OF GENERAL DECISION 
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EXHIBITD 


Form and Requirements of Contract Progress Payment Request 


DA - Brooks City-Base 
ACW 
May 7, 2008 



CITY OF SAN ANTONIO 

Sample Packet 


TIRZ Reimbursement Forms and Process 


NOTE: If you are seeking reimbursementfor infrastructure costs please fill this 
form. If ,youareseeking payment of infrastructure/constru ctioncosts from Debt 

Proceeds, please fill out the other fomlattachedtoExhibitD. 

Prior to submitting an invoice to request reimbursement, the developer must submit to the TIF Unit: 

• 	 All approved Master Development Plans (MOPs), recorded plats, City approved 
construction plans and Inspections 

• 	 Copies of the payment and performance bond in accordance with executed Development 
Agreement 

• 	 Proof of compliance of the Bidding Policies must accompany the invoices submitted to 
include, but is not limited to: Publication of request for proposals, list of bidders, rating of 
bidders, and reason for choosing bidder (Please refer to CityJs policy on Bidding 
Requirements.) 

• 	 Letters of acceptance from City departments or other agencies certifying the public 
infrastructure was constructed and accepted in accordance with all applicable rules, 
regulations and codes. 

When submitting an invoice for reimbursement, a summary page (refer to Sample Packet, page 2) must 
accompany all invoices to include related project name, invoice number, period covered by invoices and 
phase covered by invoices. Invoices must be submitted in the categories listed in the approved Final 
Finance Plan Sources and Uses page. The Sources and Uses page is broken down into phases and 
categories on a forecasted maximum allowable cost. 

Each category should have their own separate summary page (refer to Sample Packet, page 2) itemizing 
invoices submitted in each appropriate category. The summary page will need to include maximum 
allowable cost, actual invoice amount, Plat or MDP number (if applicable) and method of payment. This 
maximum allowable cost is the forecasted amount that was projected for each category in the phase. 

A receipt and/or a cancelled check must accompany each invoice to qualify for reimbursement. The 
invoice must refer to the related project. The dates and amount on invoices must coincide with receipt or 
cancelled checks. The invoice total must calculate correctly and tie to the summary page. 

Each column is defined below: (refer to Sample Packet, page 2) 
• 	 Column A is the category from the Sources and Uses page for projected expenses 
• 	 Column B is the forecasted maximum allowable cost per the Final Finance Plan 
• 	 Column C is the actual developer's expense 
• 	 Column 0 is the amount of prior requests 
• 	 Column E is the balance column. The balance is the difference between the projected expenses 

and the actual developer's expenses. (The balance column will be used for internal tracking 
purposes only.) 

* All invoice Payments must be accompanied by: 
• 	 Release of Lien 
• 	 Must Reference the Project 

C\Documents and Settings\Sfl 0085\Desktop\Reimbursement Template- BDAl.doc 
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• Only those categories outlined in the approved Final Finance Plan are 
eligible expenses for reimbursement. 

(SAMPLE) Reimbursement for TIRZ Expenses 
Project Name: Period covered by this invoice: 
NAD Residential TIRZ 12102---8103 

Invoice#: Phase(s) covered by this invoice: 
One (1) Phases 1, 2, & 3 

C 0 EA B 
Section Prior **Balance 

Allowable 
Activity InvoicesMaximum 

Requests 
from Final 

Finance 
Plan 

1 

Amount 

Site Work 40,624 3,57644,200 ° 2 Contingency 199,215 -6,715192,500 ° 3 Driveway Approach -2,97220,000 ' 22,972 ° 4 EngineerinSj Survey 50,000 0 50 
5 

50,050 
-49,850 

6 
Construction Management 200,000 0150,150 
Infrastructure Cost 100,000 0 44,375 

7 
144,375 

Legal and Formation Fees 26,950 21,000 a 5,950 
8 Organizational Cost 1,600 
9 

60,000 061,600 
Project Cost 11,500 010,000 -1.500 
Regional Storm Water 

10 Improvements 0 -14,200 
11 

20,800 35,000 
Sanitary Sewer 10,000 5,000 

12 
15,000 a 

Sidewalks 28,250 0 1,750 
13 

30,000 
Street Lights 86,163 86,100 63° 14 Water 11,000 a -1,000 

TOTAL 
10,000 

861,788 875,661 -13,873° FinanCing Cost does not accrue Interest 
**The Balance Column is used for Tracking purposes only 
All Invoice Payments must be accompanied by: 

Receipt or Cancelled Check 

Must Reference the Project 


The City of San Antonio recommends having a CPA and the Project Engineer certify invoices submitted by 
develo ers. 

Signature of Certifying Financial Official Signature of Certifying Engineer 
CERTIFICATION: 

I certify that to the best of my knowledge and belief the Typed or printed Name and Title Typed or printed Name & Title 
data above and supporting documentation attached are 
correct and that all outlays were made in accordance =~=~~___________ John Smith. Engineer 
with the terms of the Development Agreement, plats, & 
construction plans; and that payment is due and has not DATE: ____________ 
been previously reimbursed. 

C:\Documents and Settings\sfl 0085\Desktop\Reimbursement Template- BDALdoc 
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Reimbursement for TIRZ Expenses 
Project Name: Period covered by this invoice: 

Invoice#: Phase(s) covered by this invoice: 

A B C 0 E 
Section Activity Maximum Invoices Prior "''''Balance 

Allowable Amount Requests 
from Final 

Finance 
Plan 

1 
2 
3 
4 
5 
6 
7 
8 
9 

i 
10 
11 
12 
13 
14 
15 
16 

TOTAL 

I 

, 

I 

Financing Cost does not accrue interest 
"''''The Balance Column is used for Tracking purposes only 
All Invoice Payments must be accompanied by: 

Receipt or Cancelled Check 

Must Reference the Project 


The City of San Antonio recommends having a CPA and the Project Engineer certify invoices submitted by 
develo ers. 

Signature of Certifying Financial Official Signature of Certifying Engineer 
CERTIFICAnON: 

J certifY, that to the best of my knowledge and belief, the Typed or printed Name and Title: Typed or printed Name & Title: 
data above and supporting documentation attached are 
correct and that all outlays were made in accordance 
with the terms of the Development Agreement, plats, & 
construction plans; and that payment is due and has not Signature:_______________ Signature: 
been previously reimbursed. 

DATE: ________________________ 

C;\Documents and Settings\sfJ 0085\Desktop\Reimbursement Template- BDAl.doc 
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SAMPLE Reimbursement for TIRZ Ex nses 
Project Name: Period covered by this invoice: 

NAO Residential TIRZ 12/02---8/03 
Invoice #: 
One (1) 

Section 1 

Site Work 
Dirt Movers 
Inc. 
Dirt Movers 
Inc. 
Dirt Movers 
Inc. 
Dirt Movers 
Inc. 
Dirt Movers 
Inc. 

Phase covered by this invoice: 
Phases 1,2, & 3 

Plat and/or Maximum Invoice #(s) Invoice Balance 
MOP# Allowable Amount(s) 

from Final 
Finance Plan 

00451364 1520 

145246 1555 

783581 1600 

891771 1680 

157863146 1685 

Method of 
Payment 

Ck# 2140 

Ck# 2141 

Ck# 2142 

Ck# 2142 

Ck# 2144 

Project Name: 

Invoice #: 

Section 1 

Site Work 

Reimbursement for TIRZ Ex enses 
Period covered by this invoice: 

Phase covered by this invoice: 

Plat and/or Maximum Invoice #(s) Invoice 
Amount(s) 

Balance 
MOP # Allowable 

from Final 
Finance Plan 

Method of 
Payment 

C:\Documents and Settings\Sfl 0085\Desktop\Reimbursement Template- BDAl.doc 
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SAMPLE Reimbursement for TIRZ Ex nses 
Project Name: Period covered by this invoice: 

NAO Residential TIRZ 12/02---8/03 
Invoice #: 
One (1) 

Section 2 

Contractors 

Phase covered by this invoice: 
Phases 1,2, & 3 

Plat and/or Maximum Invoice #(s) Invoice Balance 
MOP# Allowable Amount(s) 

from Final 
Finance Plan 

00451364 2020 

Method of 
Payment 

Ck# 2523 

Project Name: 

Invoice #: 

Section 2 

Streets & 
.n n,nrr\!:I"hes 

Reimbursement for TIRZ Ex nses 
Period covered by this invoice: 

Phase covered by this invoice: 

Plat and/or Maximum Invoice #(s) Invoice 
Amount(s) 

Balance 
MOP # Allowable 

from Final 
Finance Plan 

Method of 
Payment 

C:\Documents and Settings\sf10085\Desktop\Reimbursement Template- BDALdoc 
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ursement for TIRZ Ex nses 
Project Name: Period covered by this invoice: 

NAO Residential TIRZ 12/02---8/03 
Invoice #: 
One (1) 

Section 3 

Parkway 

Fast City 
Contractors 

Phase covered by this invoice: 
Phases 1,2, & 3 

Plat and/or Maximum Invoice #(s) Invoice 
Amount(s) 

Balance 
MOP # Allowable 

3574216 

from Final 
Finance Plan 

Method of 
Payment 

Project Name: 
Reimbursement for TIRZ Ex nses 

Period covered by this invoice: 

NAO Residential TIRZ 12/02---8/03 
Invoice #: 
One (1) 

Section 3 

Parkway 

Phase covered by this invoice: 
Phases 1,2, & 3 

Plat and/or Maximum Invoice #(s) Invoice 
Amount(s) 

Balance 
MOP # Allowable 

from Final 
Finance Plan 

Method of 
Payment 

C:\Documents and Settings\sfI0085\Desktop\Reimbursement Template- BDAl.doc 
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CITY OF SAN ANTONIO 

TIRZ Debt Proceeds Payment Forms 


NOTE: If you are seeking payment ofinfra structurel construction· costsfrom debt 
proceeds, please utilize this. If you are seeking reimbursement'forinfrastructure 

costs please fill out the other form attached to ExhibitD. 

Prior to submitting an invoice for payment of construction expenses, the developer must submit to the TIF 
Unit: 

• 	 All approved Master Development Plans (MOPs), recorded plats, City approved 
construction plans and Inspections 

• 	 Copies of the payment and performance bond in accordance with executed Development 
Agreement 

• 	 Proof of compliance of the Bidding Policies must accompany the invoices submitted to 
include, but is not limited to: Publication of request for proposals, list of bidders, rating of 
bidders, and reason for choosing bidder (Please refer to City's policy on Bidding 
Requirements.) 

• 	 Proof of compliance with Prevailing Wages 
• 	 All insurance forms required in the Development Agreement 
• 	 After construction of infrastructure is completed, letters of acceptance from City 

departments or other agencies certifying the public infrastructure was constructed and 
accepted in accordance with all applicable rules, regulations and codes must be 
SUbmitted. 

When submitting an invoice for payment, the developer must submit the 
developer shall submit current standard AlA forms referred to as "Application 
and Certificate for Payment" and "Schedule of Values." 



EXHIBIT E 


City of San Antonio's Discretionary Contracts Disclosure Form 


DA - Brooks City-Base 
ACW 
May 7,2008 



EXHIBITF 


SBEDA Contract Provisions 

DA - Brooks City-Base 
ACW 
May 7, 2008 



CONTRACT PROVISIONS. Each contract to which the SBEDA Ordinance 
applies shall include the provisions set forth below. 

SBEDA Program. The CITY has adopted a Small Business Economic Development 
Advocacy Ordinance (the "SBEDA Program"), which is posted on the City's Economic 
Development Department website and is also available in hard copy form upon request to 
the CITY. In addition to the definitions provided in the SBEDA Program, the following 
definitions will apply pursuant to SBEDA Progran1 requirements and this Agreement: 

SBEDA Enterprise ("SE") A corporation, limited liability company, partnership, 
individual, sole proprietorship, joint stock company, joint venture, professional 
association or any other legal entity operated for profit that is properly licensed, as 
applicable, and otherwise authorized to do business in the state of Texas and certified 
pursuant to SBEDA Program requirements. 

Commercially Useful Function - A function performed by an SE when it is responsible 
for supplying goods or for execution of a distinct element of the work of a contract and 
carrying out its responsibilities by actually performing, managing and supervising the 
work involved. To determine whether an SE is performing a Commercially Useful 
Function, the amount of work subcontracted, industry practices and other relevant factors 
shall be evaluated. Commercially Useful Function is measured for purposes of 
determining participation on a contract, not for determination of certification eligibility. 

Conduit - An SE that knowingly agrees to pass the scope of work for which it is listed for 
participation, and is scheduled to perform or supply on the contract, to a non-SE firm. In 
this type of relationship, the SE has not performed a Commercially Useful Function and 
the arranged agreement between the two parties is not consistent with standard industry 
practice. This arrangement does not meet the Commercially Useful Function requirement 
and therefore the SE's participation does not count toward the SE utilization goal. 

SBEDA Plan - The Good Faith Effort Plan ("GFEP"), SBEDA Narrative, List of 
Subcontractors/Suppliers and executed Letters of Intent (all as applicable) that are 
submitted with CONTRACTOR's bid for this project Agreement, attached hereto and 
incorporated herein as "Attachment __". 

For this Agreement, the Parties agree that: 

(a) The 	terms of the CITY's SBEDA Ordinance, as amended, together with all 
requirements and guidelines established under or pursuant to the Ordinance 
(collectively, the "SBEDA Program") are incorporated into this Agreement by 
reference; and 

(b) The failure of CONTRACTOR or any applicable SE to comply with any 
provision of the SBEDA Program shall constitute a material breach of the 
SBEDA Program and this Agreement. 

LOR 
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(c) Failure of CONTRACTOR or any applicable SE to provide any documentation or 
written submissions required by the CITY Managing Department or SBEDA 
Program Office pursuant to the SBEDA Program, within the time period set forth 
by the SBEDA Program Office, shall constitute a material breach of the SBEDA 
Program and this Agreement. 

(d) During the Term 	of this Agreement, and any renewals thereof, any unjustified 
failure to utilize good faith efforts to meet, and maintain, the levels of SE 
participation identified in CONTRACTOR's SBEDA Plan ("Attachment _") 
shall constitute a material breach of the SBEDA Program and this Agreement. 

(e) CONTRACTOR shall pay all suppliers and subcontractors identified in its 
SBEDA Plan ("Attachment __") in a timely manner for satisfactory work, 
pursuant to and as outlined in Section VII, Paragraph F(2)(e) of the SBEDA 
Ordinance, as amended. Documentation of all billing and payment information 
applicable to SBEDA Plan suppliers and subcontractors shall be submitted by 
CONTRACTOR to the CITY Managing Department. Failure to pay SEs in a 
timely manner or submit the required billing and payment documentation shall 
constitute a material breach of this Agreement. 

The Parties also agree that the following shall constitute a material breach of the 
SBEDA Program and this Agreement: 

(a) Failure 	of CONTRACTOR to utilize an SE that was originally listed at bid 
opening or proposal submission to satisfy SBED A Program goals in order to be 
awarded this Agreement, or failing to allow such SE to perform a Commercially 
Useful Function; and 

(b) Modification or elimination by CONTRACTOR of all or a portion of the scope of 
work attributable to an SE upon which the Agreement was awarded; and 

(c) Termination by CONTRACTOR of an SE originally utilized as a Subcontractor, 
Joint Venturer, Supplier, Manufacturer or Broker in order to be awarded the 
Agreement without replacing such SE with another SE performing the same 
Commercially Useful Function and dollar amount, or without demonstrating each 
element of Modified Good Faith Efforts to do so; and 

(d) Participation by CONTRACTOR in a Conduit relationship with an SE scheduled 
to perform work that is the subj ect of this Agreement. 

Remedies for Violation of SBEDA Program. The Parties further agree that in addition 
to any other remedies the CITY may have at law or in equity, or under this Agreement for 
material breach, including the specified remedies available under the SBEDA Program 
for Alternative Construction Delivery Method, the CITY shall be entitled, at its election, 
to exercise anyone or more of the following remedies if the CONTRACTOR materially 
breaches the requirements of the SBEDA Program: 

LOH 
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(a) Terminate this Agreement for default; 

(b) Suspend this Agreement for default; 

(c) Withhold all payments due to the CONTRACTOR under this Agreement until 
such violation has been fully cured or the Parties have reached a mutually 
agreeable resolution; and/or 

(d) Offset any amounts necessary to cure any material breach of the requirements of 
the SBEDA Program from any retainage being held by the CITY pursuant to the 
Agreement, or from any other amounts due to the CONTRACTOR under the 
Agreement. 

(e) Suspension, Revocation or Modification of SE Certification: The 
SBEDA Program Office may suspend or revoke an offending SE's eligibility for 
Certification, and may suspend its participation from counting toward a project goal, 
based upon such SE's acting as a Conduit, failing to comply with the provisions of the 
SBEDA Program, failing to perform a Commercially Useful Function on a project, 
failing to submit information as required by the SBEDA Program Office, submitting 
false, misleading or materially incomplete statements, documentation or records, or 
failing to cooperate in investigations. The SBEDA Program Office may further 
modify the list of areas for which an SE is certified, if the SE is routinely failing to 
submit bids or proposals for work in a particular area, or if it becomes apparent that 
the SE is not qualified to perform work in a particular area. 

The Parties agree that nothing in the SBEDA Program or that any action or inaction by 
the SBEDA Program Office or the SBEDA Program Manager shall be deemed a 
representation or certification that an SE is qualified to perform work in a particular area 
for the purposes of this Agreement. 

The remedies set fortlt herein shall be deemed cumulative and not exclusive and may 
be exercised successively or concurrently, in addition to any other available remedy. 

City Process For Exercising SBEDA Program Remedies. The SBEDA Program 
Manager shall make all decisions regarding the suspension or revocation of an SE's 
certification as well as the duration of such suspension or revocation. The SBEDA 
Program Manager shall make a recommendation to the Managing Department Director 
regarding appropriate remedies for the CITY to exercise in the event a Contractor 
violates the SBEDA Program. The Managing Department Director responsible for the 
affected Agreement shall then make the decision as to what remedies will be exercised if 
the Agreement is valued at less than $25,000. If the Agreement is valued at $25,000 or 
greater, then the Managing Department Director shall make a recommendation regarding 
appropriate remedies to the City Manager or designee, who shall have final approval 
regarding the remedy to be exercised except for termination of the Agreement. If the 
recommended remedy is to terminate the Agreement, then the Managing Department 
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Director or City Manager, or her designee, shall bring forward the recommendation to 
City Council for final determination. 

Special Provisions for Extension of Agreements. In the event the CITY extends this 
Agreement without a competitive Bid process, the CITY Managing Department 
responsible for monitoring the Agreement shall establish the following, subject to review 
and approval by the SBEDA Program Manager: 

(a) a SBEDA Utilization Goal for the extended period; and 

(b) 	a modified version of the Good Faith Efforts ("Modified Good Faith Efforts 
Plan") set forth in the SBEDA Program Ordinance, as amended, if 
CONTRACTOR does not meet the SBEDA Utilization Goal; and 

(c) the required minimum Good Faith Efforts outreach attempts that CONTRACTOR 
shall be required to document in attempting to meet the SBEDA Utilization Goal. 
The SBEDA Utilization Goal, Modified Good Faith Efforts Plan and the required 
number of minimum Good Faith Efforts outreach attempts shall be added into the 
Agreement extension document. The CONTRACTOR entering into the extension 
shall either meet the SBEDA Utilization Goal or document that it has made the 
Good Faith Efforts to meet the SBEDA Utilization Goal. Failure to do so shall: 

(i) subject CONTRACTOR to any of the remedies listed above; and/or 

(ii) result in rebid of the Agreement to be extended. 
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Housing & Neighborhood Services Department 

Contract Routing Slip 


Date: 	 May 29,2008 

Signatures 

1. Michael Bernard, City Attorney 
Thru Agatha Wade 'i:J-/~oP

Please sign the memo and four agreements. Date Delivered: (JI I 
After signature, please call Diana Rosas@ext.76615forpickup. /'Al/J'AA.

Date Picked Up: /, ~_W 
..=t...J."...;.....;;;~.;:;.. 

2. T. C. Broadnax, Assistant to the City Manager 
Please sign four agreements. Date Delivered: ~1f¥(JfJ 
After signature, please call Diana Rosas @ ext. 76615 for pick up. ?i. 

Date Picked Up: ft/l,6fJ 
3. 	 Leticia Vacek, City Clerk __ P; r 

Please sign four agreements. Date Delivered: ( /'f 
After signature, please call Diana Rosas @ ext. 76615 for pick up. I' !l\J 

Date Picked Up: Le _)(P U6 

Comments: 

6 (4) Original Development Agreements 
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