®
ANORDINANCE £ 00 8 _0h-03-0247

APPROVING A TOTAL CONSTRUCTION PROJECT AMOUNT OF
$21,719,648.83, TO INCLUDE AWARDING A $17,983,430.62 CONTRACT
TO TEXAS STERLING CONSTRUCTION CO., OF WHICH $1,546,637.00
WILL BE REIMBURSED BY SAN ANTONIO WATER SYSTEMS
(SAWS), $1,266,509.00 BY CITY PUBLIC SERVICE (CPS) AND
$2,741,484.00 BY BEXAR METROPOLITAN WATER DISTRICT
(BEXARMET) FOR STREET AND DRAINAGE IMPROVEMENTS;
AMENDING A PROFESSIONAL SERVICES AGREEMENT WITH
LOCKWOOD, ANDREWS AND NEWNAM, INC. IN THE AMOUNT OF
$198,090.00 TO PROVIDE DOCUMENT PREPARATION AND
CONSTRUCTION PHASE SERVICES IN CONNECTION WITH THE
ZARZAMORA DRAINAGE PROJECT #83A PHASE 1 AND PHASE 1I
HOUSING AND URBAN DEVELOPMENT (HUD) 108 LOAN PROGRAM
AND 2007 GENERAL OBLIGATION (GO) BOND PROGRAM FUNDED
PROJECT LOCATED IN COUNCIL DISTRICT 4; APPROPRIATING
FUNDS; AND PROVIDING FOR PAYMENT.

* * * * *

WHEREAS, the City Council has approved the use of U.S. Department of Housing and Urban
Development (HUD) 108 Loan Program funds and 2007 General Obligation (GO) Bond
Program funds for the Zarzamora Drainage Project #83A Phase 1 and Phase II (the “Project”),
located in District 4; and

WHEREAS, the Project consists of street and drainage improvements, including drainage ditch
improvements; and

WHEREAS, by Ordinance No. 101234 passed and approved on August 18, 2005, the City
Council authorized a professional services agreement with Lockwood, Andrews and Newnam,
Inc. for professional architectural services; and

WHEREAS, in connection with said Project, there also exists a need for additional architectural
services, to include document preparation and construction phase services; and

WHEREAS, it is the City Council’s intention to authorize and amend the professional services
agreement with Lockwood, Andrews and Newnam, Inc. for performance of such additional
services; and

WHEREAS, in order to commence performance of such work, it is necessary to accept the
lowest, responsive bid of Texas Sterling Construction Co.; NOW THEREFORE:
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BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The lowest, responsive bid of Texas Sterling Construction Co., in the amount of
$17,983,430.62 for performance of the above described work in connection with the Zarzamora
Drainage Project #83A Phase I and Phase II is hereby accepted. All other bids received in
connection with the Zarzamora Drainage Project #83 A Phase I and Phase II are rejected upon the
occurrence of either the execution of a contract by the lowest, responsive bidder and deposit of
all required bonds and insurance certificates, or the expiration of sixty (60) days from the
effective date of this Ordinance, whichever occurs first. The Formal Invitation for Bids (IFB)
and Contract, along with the following contract documents: (1) Standard Instructions to
Respondent; (2) Small Business Economic Development Advocacy (SBEDA) Program
Guidelines; (3) Supplemental Conditions; (4) General Conditions for City of San Antonio
Heavy/Highway Construction Contracts; and (5) San Antonio Water System Waterworks and
Sanitary Sewer Construction Special Conditions, is attached hereto and incorporated herein for
all purposes as Attachment [.

SECTION 2. The sum of $198,090.00, representing costs for additional professional
architectural services is hereby authorized to be paid to Lockwood, Andrews and Newnam, Inc.
in connection with the Zarzamora Drainage Project #83A Phase I and Phase II referenced in this
Ordinance. In this regard, the professional services agreement with Lockwood, Andrews and
Newnam, Inc., authorized by Ordinance No. 101234, passed and approved on August 18, 2005,
is hereby authorized to be amended to reflect the additional services and costs therefore. The
City Manager or, in her stead, a Deputy City Manager, an Assistant City Manager or an Assistant
to the City Manager is hereby authorized to execute said amendment, a copy of which is in
substantially final form and attached hereto and incorporated herein for all purposes as
Attachment II.

SECTION 3. The City hereby acknowledges and accepts the commitment of the San Antonio
Water Systems (SAWS) to pay for the cost of sewer and water work as necessitated in
connection with the performance of the Zarzamora Drainage Project #83 A Phase I and Phase I,
and for the cost of any additional work which may be required. SAWS shall make payment to
the City for costs totaling $1,546,637.00. For any additional work which may be required,
SAWS has manifested its intent to pay its portion. The City is hereby authorized to collect from
SAWS payment for any additional costs of such nature and the project budget is hereby
authorized to be revised to so reflect. SAWS shall provide a copy of its resolution to the City’s
Department of Public Works upon approval of this Zarzamora Drainage Project #83A Phase 1
and Phase II. The Director of Public Works is hereby authorized to bill SAWS for the cost of
sewer and water work as necessitated in connection with the performance of this Zarzamora
Drainage Project #83A Phase I and Phase II and for any cost overruns required to complete the
aforesaid SAWS sewer and water works construction. Collections from SAWS shall be
forwarded to the Director of Finance and deposited in Project Fund Number 45099000. The
budget of Project Fund Number 45099000 is hereby authorized to be supplemented in the
amount of the sum required to complete the cost of sewer and water work as necessitated in
connection with the performance of this Zarzamora Drainage Project #83A Phase I and Phase I,
if such additional work is required, and the construction contract herein awarded amended in
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accordance with the City’s field alteration procedure, administratively, or by ordinance, as
applicable.

SECTION 4. The City hereby acknowledges and accepts the commitment of City Public
Service (CPS) to pay for the cost of replacing its gas lines as necessitated in connection with the
performance of this Project. CPS shall make payment to the City for costs totaling
$1,266,509.00. The Director of Public Works is hereby authorized to bill CPS for gas line
replacement. Collections from CPS shall be forwarded to the Director of Finance and deposited
in Project Number 45099000. The budget of Project Number 45099000 is hereby authorized to
be supplemented in the amount of the sum required to complete the CPS gas line replacement, if
such additional work is required, and the construction contract herein awarded amended in
accordance with the City’s field alteration procedure, administratively, or by ordinance, as
applicable.

SECTIONS. The City hereby acknowledges and accepts the commitment of Bexar
Metropolitan Water District (BexarMet) to pay for the cost of replacing an asbestos concrete
water main, for adding a dual water main, and for conflict resolution as necessitated in
connection with the performance of this Project. BexarMet shall make payment to the City for
costs totaling $2,741,484.00. The Director of Public Works is hereby authorized to bill
BexarMet for water work. Collections from BexarMet shall be forwarded to the Director of
Finance and deposited in Project Number 45099000. The budget of Project Number 45099000 is
hereby authorized to be supplemented in the amount of the sum required to complete the
BexarMet water work, if such additional work is required, and the construction contract herein
awarded amended in accordance with the City’s field alteration procedure, administratively, or
by ordinance, as applicable.

SECTION 6. The amount of $3,226,520.45 is appropriated in Fund Number 48004000, 2005
Stormwater Revenue Bond, WBS RB-00084-01-01-09, GL Account # 6102100, Interfund
Transfer Out, entitled “Transfer to 23-00178-90-03.” The amount of $3,226,520.45 is authorized
to be transferred to Fund Number 48099000.

SECTION 7. The budget in Fund Number 48099000, Project Definition 23-00178, Zarzamora
Drainage Project #83 A Phase 1, shall be revised by increasing WBS Element Number 23-00178-
90-03, entitled “Trf Fr RB-00084-01-01-09,” GL Account # 6101100, Interfund Transfer In, by
the amount of $3.,226,520.45.

SECTION 8. The amount of $3,226,520.45 is appropriated in Fund Number 48099000,
Municipal Drainage Capital Projects, Project Definition 23-00178, Zarzamora Drainage Project
#83A Phase 1, WBS Element Number 23-00178-05-02-01, entitled “City Construction,” GL
Account # 5201140, and is authorized to be made payable for City Construction.

SECTION 9. The amount of $1,110,575.46 is appropriated in Fund Number 27040000, HUD
108 Capital Projects, Internal Order Number 131000001367, GL. Account # 6102100, Interfund
Transfer Out, entitled “Transfer to 40-00044-90-02.” The amount of $1,110,575.46 is authorized
to be transferred to Fund Number 45099000.
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SECTION 10. The budget in Fund Number 45099000, Project Definition 40-00044, Zarzamora
Drainage Project #83 A Phase 11, shall be revised by increasing WBS Element Number 40-00044-
90-02, entitled “Trf Fr 1/O# 131000001367, GL Account # 6101100, Interfund Transfer In, by
the amount of $1,110,575.46.

SECTION 11. Funds are authorized to be received from Bexar Metropolitan Water District to
Fund Number 45099000, Project Definition 40-00044, Zarzamora Drainage Project #83A Phase
II, and shall be revised by increasing WBS Element Number 40-00044-90-03, entitled “Bexar
Metropolitan Water District Contribution,” GL Account # 4502280, Contribution from other
Agencies, by the amount of $2,741,484.00.

SECTION 12. Funds are authorized to be received from SAWS to Fund Number 45099000,
Project Definition 40-00044, Zarzamora Drainage Project #83 A Phase 11, and shall be revised by
increasing WBS Element Number 40-00044-90-04, entitled “SAWS Contribution,” GL Account
# 4502280, Contribution from other Agencies, by the amount of $1,546,637.00.

SECTION 13. Funds are authorized to be received from CPS to Fund Number 45099000,
Project Definition 40-00044, Zarzamora Drainage Project #83 A Phase 11, and shall be revised by
increasing WBS Element Number 40-00044-90-05, entitled “CPS Contribution,” GL Account #
4502280, Contribution from other Agencies, by the amount of $1,266,509.00.

SECTION 14. The amount of $490,012.64 is appropriated in Fund Number 45099000, General
Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project #83A
Phase 11, WBS Element Number 40-00044-05-02-01, entitled “City Construction,” GL Account
# 5201140, and is authorized to be made payable for City Construction.

SECTION 15. The amount of $390,894.00 is appropriated in Fund Number 45099000, General
Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project #83A
Phase II, WBS Element Number 40-00044-05-02-01, entitled “City Construction,” GL Account
# 5201140, and is authorized to be made payable for City Construction.

SECTION 16. The amount of $2,741,484.00 is appropriated in Fund Number 45099000,
General Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project
#83A Phase 1I, WBS Element Number 40-00044-05-02-04, entitled “BexarMet Water,” GL
Account # 5201140, and is authorized to be made payable for BexarMet Water.

SECTION 17. The amount of $1,546,637.00 is appropriated in Fund Number 45099000,
General Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project
#83A Phase II, WBS Element Number 40-00044-05-02-02-01, entitled “SAWS Sewer,” GL
Account # 5201140, and is authorized to be made payable for SAWS Sewer.

SECTION 18. The amount of $1,266,509.00 is appropriated in Fund Number 45099000,
General Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project
#83A Phase 11, WBS Element Number 40-00044-05-02-03, entitled “CPS Gas,” GL Account #
5201140, and is authorized to be made payable for CPS Gas.
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SECTION 19. The amount of $2,000.00 is appropriated in Fund Number 45099000, General
Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project #83A
Phase II, WBS Element Number 40-00044-05-01, entitled “Advertise,” GL Account # 5201150,
and is authorized to be made payable for Advertising.

SECTION 20. The amount of $227,668.82 is appropriated in Fund Number 45099000, General
Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project #83A
Phase 1I, WBS Element Number 40-00044-05-07, entitled “Material Testing,” GL Account #
5201040, and is authorized to be made payable for Material Testing.

SECTION 21. The amount of $198,090.00 is appropriated in Fund Number 45099000, General
Obligation Capital Projects, Project Definition 40-00044, Zarzamora Drainage Project #83A
Phase 1I, WBS Element Number 40-00044-01-02-01-01, entitled “City Design,” GL Account #
5201040, and is authorized to be made payable for City Design.

SECTION 22. The budget in Fund Number 45099000, General Obligation Capital Projects,
Project Definition 40-00044, Zarzamora Drainage Project #83A Phase II, shall be revised by
decreasing WBS Element Number 40-00044-05-06, entitled “Construction Contingency,” GL
Account # 5201140, by the amount of $106,000.00.

SECTION 23. The financial allocations in this Ordinance are subject to approval by the
Director of Finance, City of San Antonio. The Director of Finance may, subject to concurrence
by the City Manager or the City Manager’s designee, correct allocations to specific SAP Fund
Numbers, SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund
Centers, SAP Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers,
SAP GL Account Numbers as necessary to carry out the purpose of this Ordinance.

SECTION 24. This Ordinance shall become effective on and after the 13" day of April, 2008.

PHIL HARDBERGER

ATTES]@/ MZW)J/ l@/

((ity Clerk '

APPROVED AS TO FORM:
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City o

COUNCIL

Agenda Voting Results - 11

Name: |11
Date:|04/03/2008
Time:[10:16:25 AM
Vote Type:|Motion to Approve

Description: | An Ordinance approving a total construction project amount of
$21,719,648.83, to include awarding a $17,983,430.62 contract to
Texas Sterling Construction Co., of which $1,546,637.00 will be
reimbursed by SAWS, $1,266,509.00 by CPS, and $2,741,484.00
by Bexar Metropolitan Water District (BexarMet) for street and
drainage improvements; amending a professional services
agreement with Lockwood, Andrews and Newnam, Inc. in the
amount of $198,090.00 to provide document preparation and
construction phase services in connection with the Zarzamora
Drainage Project #83 A Phase 1 and Phase II Housing and Urban
Development (HUD) 108 Loan Program and 2007 General
Obligation (GO) Bond Program funded Project located in Council
District 4; appropriating funds; and providing for payment. [Mike
Frisbie, Director, Capital Improvements Management Services]

Result: | Passed
e

Voter Group Px}::etn ¢ Yea | Nay | Abstain | Motion | Second
Phil Hardberger Mayor X
Mary Alice P. Cisneros| District 1 X
Sheila D. McNeil District 2 X
Jennifer V. Ramos | District 3 X X
Philip A. Cortez District 4 X X
Lourdes Galvan District 5 X
Delicia Herrera District 6 X
Justin Rodriguez District 7 X
Diane G. Cibrian District 8 X
Louis E. Rowe District 9 X
John G. Clamp Di?%iCt X

http://cosaweb/agendabuilder/votingresults.aspx?Itemld=2919&Src=RFCA 2/17/2010
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* tesponsible for incomrect information obtained through other sources.

p:evmlln g wage rate for work of a similar chacacter in this Iocality. shall be paid g1l Iaborers, workmen, and mechanics employed in the: cnnstru ction

listed in TABLE A above thnt forms the enﬁre Contract upon app-ovaf by the City Council, . SN W
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CITY OF SAN ANTONIO

Issued By: DEPARTIMENT of Capital Imnrovemt;nts Management Services Date Issued: October 28, 2007
Pagelof2

ID NO.: IFB 46-06178-01 & 40-03734-01

FORMAL INVITATION FOR BIDS (IFB) and CONTRACT
ZARZAMORA DRAINAGE #83A PH I & II (HUTCHINS TO LOOP 410) \b/
PROJECT NO.’S 40-00178 & 40-03734 &
jﬁwd&f\é] 9,z008

Sealed bids in duplicate, subject 10 the Tarms and Conditions of this Invitation for Bids ond other contract provisions,jwill be received
at the Offiee of the City Clerk, City Hall 100 Military Plaze, 2nd floor until-4+68-pm. local time on }Ememh:digtﬁm This is the -

solicitation deadiine, Bids must be submitted in z sealed envelope and clearly marked with the due date of bid, bidder name, Project
Name and ID NO, The City is not respo'zsxbie for submissions not clearly and anorupnately marked. Late submissions will be rcjecied

and returned o'bidder,
A Non Mandatory pre-subrmiltal confersnce will be held at 114 W, Comm ree, Municipal Plaza Bldg, 9% 0 on 11/28/07 at 10:00 am.

TABLE A - This invitstion includes the following Contract Documents:

010 Invitation for Bids and Conlract ngnaiurc Page 054 Ci%angc of Subs ‘Farm“‘

Plans, Spaoifications, Sp=cial Condltions
060 Supplemsntal Conditions®

075 Performan:..q Bond*

076 Payment Bond*

085 Genecal Conditions (Heavy/Hwy)* -
093 SAWS Special Conditions* )

053 Letter of Intent¥ . 096 CPS

Plans, Specifications and Special Conditions may be purchesed at a cost of $75.00 per set (fax included) from the office of Lockwood,

Andrews & Newnam, Inc. located at 10101 Reunion Place, Ste. 200 or by phone at 210-495-5082. No refund will be. made for plan
. bets that are retumed, Addenda will be posted on the web at www sanantonio gov/rfp along with this solicitarion, Chenges to Plans,

Specifications and Special Conditions will be included in an addendum and may be obtmined from the office of LAN, Bidder

understands and sgrees' that bidder is responsible for obtaining addenda and adhcnng to all reqmrements in addenda. City is not

020 Bid Form
030 Contraclor's Qualifications Statement *
D40 Standard Instructions to Re;pnndcnls‘
050 Small Business/Economic Development Advocecy (SBEDA) Guidelines®
051 List of Subcontsactors (required for contracts below $200,000)*
052 Good Faith Bffort Plar (tequired for contracts $200,000 or above)* '

The following docwments {fully completed and sxgned) consfitute the required information to be submitted -as g part of the bxd propcsal clsarly

marked on the outside of the sealen envelope with the dvedate of bid, bidder name, Project Neme and ID NO as follows:
1) 010 Invitafion for Bids . 5) 042 List nFSubccnmctorslSupphm (For projects less than $200,000), or
2) 020 Bid Form end unlt prices 6) .041 Gond Falth Bffort Plan (For prqxc.cts$200 000 end over)
3) 030 Contractor's Qualifications Etutemam 7) 043 Laptar of Intent .
4) Bld bond or cashiets check * ’

It is understood end agresd thet the work Is to be cumpleteﬂ .m full on or bafors 720 calnnda: days 'l'hxs pro;act does not include hazardous

-environmental work, This project requires 2 nrojcct sign(a).
"This 15 & Capital Improvements Management Services Contract and chapter 2258 of the Texas Govenment Code ruquzres thet not Iess then tne

thercof Ths Wage Decision Number TXD?DM&‘ bﬁ’ecbve 02/09/07 TX43 shall hc used on this contract,

The undnrsxgneﬁ, by h:s/her signature, represents that he/she is auﬂmnzed to bind the bidder to fully comply with Contrnct
Documents for the amount(s) shown on the accompanying bid sheet(s).. The work propased o be dene shall be acnepted when -
“fully completed and finished to the entire safisfaction of the City, The undersigned certifics all prices contaied in this bid
have been carefully checked and are submitted as correct and final. ‘The Bidder by submitfing: this bid and signing below,
acknowledpas that he/she has read the entire Bid and Contract dofument and agrees io be bound by the terms fherein, has
received all Addenda, and agrees to the torins, conditions, and requirements of the bidder’s bid proposal aqq}mﬂ %Lm‘;;aixts

cC NS %,

. Signer’ sNa.mc, é)/n%/) /[/F“ISO Nz ". 2001

Sig/zﬁtuh of ly erson Anthorized to Slgn Bid/Contract ' (Please Pmrb\gr Type (? =
’ * Form 010 Invitation for Bids (IFB) and Comract Signature Page O tes, * .
. . ELAWPF‘ ‘.

"uum\“
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CITY OF SAN ANTONIO

" Project Name: ZARZAMORA DRAINAGE #83A PHI & II (’HUTCE]NS TO LOOP 410) - 40—00178/40 03734
ID NO.: IFB 40-[!0178 01 & 40-03734-01 Pagelofl

020

BID FORM
Budget for this contract is §

I. BASE BID
*  Amount of Base Bid (Insert Amount in Words and Numbers):

— - 4=
“Futlo M}![,'g»'/’gm;gﬁa@g(gougﬁug Moz Huviesd iy dtemy Twodenms §_ /2,037 906

II, Alternates

Amount of each Alternates (if applicable) insert in Numbers: N/A

1 Additive Alternate #1 (Additional Paving on Hunter Street) - § . 340, 894 «
2SAWSBid _ . §_ /54 . 637.%
3 BexarMet Bid . ~ $_ 2,741,484,
4 CPS Bid $ |l 2ue 509 =

I, Unit Prices

Bidders shall subgit unit pricing in eny typewritten form, including, but not limited to an original computer printout shest.
" All 'unit pricing documents should bear certification by.and signature of the bidding firm and ghall be gttached

nnmediatnlv following this sheet.

C RUD -3UD - RN B

/‘ . '
/e, celisty W STELXT 1 08

Official Name of'Company (legal) . Telephone No.
. 258 Atoovelifle Zuire 203 210-340- 8732
- Address ' . Fax No. - A ,
L4 ﬁMQNz‘Q'.UT Z_S’JZS& P Chenson@Fexas - Sjrerlih_g Lomn
City, State and Zip Code \nﬂ My, Iy, E-mail Address ’ '

.......

Form 020 Bid Form
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1.

&.040;
STANDARD INSTRUCTIONS TO RESPONDENTS

Read Carefully

STANDARD TERMS AND CONDITIONS

1.1 By submitting this offer, the Respondent:

(a)

(b)

(©)

(@

Affirms that they are duly authorized to execute the proposed contract, that this company,
corporation, firm, partnership or individual has not prepared this Offer in collusion with any
other Respondent, and that the contents of this offer as to prices, terms or conditions of said
offer have not been communicated by the undersigned nor by any employee or agent to any
other person engaged in this type of business prior to the public offer opening or official
award of this contract, as applicable.

Represents that to the best of its knowledge it is not indebted to the City of San Antonio
(City). Indebtedness to the City may be basis for non-award and/or cancellation of any award.

Agrees to comply with Ordinance number 71312 General Conditions for City Wage and
Labor Standard Provisions

Agrees to comply with overtime regulations and pay workers the prevailing wage rate as
listed in the wage decision noted on the Invitation for Bids form 010 or Invitation for
Competetive Sealed Proposals form 011 specific to the solicitation. The Wage Decision is
subject to change by addendum to the Invitation for Sealed Bids or Invitation for Competitive
Sealed Proposals (hereinafter referred to as the “solicitation™) or as a result of the City’s
inability to award a contract within 90 calendar days of submission deadline. The applicable
Wage Decision is on the Department of Labor website (Search by Select DBA Wage
Decision Number) http://www.wdol.eov/dba.aspx#0

1.2 Respondents are required to submit their offers upon the following expressed conditions:

(a)

)

(d)

Respondents shall thoroughly examine the drawings, specifications, schedule(s), instructions
and all other contract documents.

Respondents shall make all investigations necessary to thoroughly inform themselves
regarding the conditions at the Project site, the Specifications, the Plans and any Addenda to
the Specifications and/or Plans issued. No plea of ignorance by the Respondent of conditions
that exist or that may hereafter exist as a result of failure or omission on the part of the
Respondent to make the necessary examinations and investigations, or failure to fulfill in
every detail the requirement$ of the contract docuinents, will be accepted as a basis for
varying the requirements of the City or the compensation to the vendor.

Respondents are advised that all City contracts are subject to all legal requirements provided
for in the City Charter and/or applicable City Ordinances, state and federal statutes. Any
offer, after being opened or awarded, becomes subject to the Open Information Act, V.T.C.A.
Government Code Chapter 552, therefore vendors must clearly indicate any portion of the
submitted offer that the vendor claims is not subject to public inspection under the Open

Information Act.

No officer or employee of the City shall have a financial interest, direct or indirect, in any
contract with the City, or shall benefit financially, directly or indirectly, in the sale to the City
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of any materials, supplies or services, except on behalf of the City as an officer or employee.
This prohibition extends to the City Public Service Board, San Antonio Water System, and all
City boards and commissions other than those which are purely advisory. In this instance a
City employee is defined as any employee of the City who is required to file a financial
involvement report pursuant to the City’s ethics ordinance.

For federally funded projects, the Respondent certifies the following:

Certifies that he does not and will not maintain or provide for his employees any segregated
facilities at any of his establishments, and that he does not and will not permit his employees
to perform their services at any location, under his control, where segregated facilities are

maintained.

Certifies (in accordance with the guidelines below) that neither it nor its principals is
presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily
excluded from participation in this transaction by any Federal department or agency OR
where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this offer.

GUIDELINES FOR CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITYAND VOLUNTARY EXCLUSION -- LOWER TIER COVERED

TRANSACTIONS
By signing and submitting this offer, the prospective lower tier participant is providing the
certification set out below.

1. The certification in this clause is a material representation of fact upon which reliance
was placed when this transaction was entered into. If it is later determined that the prospective
lower tier participant knowingly rendered an erroneous certification, in addition to other
remedies available to the Federal Government the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or debarment.

2. The prospective lower tier participant shall provide immediate written notice to the
person to which this offer is submitted if at any time the prospective lower tier participant
learns that its certification was erroneous when submitted or had become erroneous by reason
of changed circumstances. .

3. The terms covered transaction, debarred, suspended, ineligible, lower tier covered
transaction, participant, person, primary covered transaction, principal, proposal, and
voluntarily excluded, as used in this clause, have the meaning set out in the Definitions and
Coverage sections of rules implementing Executive Order 12549. You may contact the person
to which this offer is submitted for assistance in obtaining a copy of those regulations.

4. The. prospective lower tier participant agrees by submitting this offer that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is proposed for debarment under 48 CFR part 9,
subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, unless authorized by the department or agency with
which this transaction originated.

5. The prospective lower tier participant further agrees by submitting this offer that it
will include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion -- Lower Tier Covered Transaction," ‘without modification, in all
lower tier covered transactions and in all solicitations for lower tier covered transactions.

6. A participant in a covered transaction may rely upon a certification of a prospecﬁve
participant in a lower tier covered transaction that it is not proposed for debarment under 48
CFR part 9, subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded from covered
transactions, unless it knows that the certification is erroneous. A participant may decide the




method and frequency by which it determines the eligibility of its principals. Each participant
may, but is not required to, check the List of Parties Excluded from Federal Procurement and

Nonprocurement Programs.

7. Nothing contained in the foregoing shall be construed to require establishment of a
system of records in order to render in good faith the certification required by this clause. The
knowledge and information of a participant is not required to exceed that which is normally
possessed by a prudent person in the ordinary course of business dealings.

8. Except for transactions authorized under paragraph 5 of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a person
who is proposed for debarment under 48 CFR part 9, subpart 5.4, suspended, debarred,
ineligible, or voluntarily excluded from participation in this transaction, in addition to other
remedies available to the Federal Government, the department or agency with which this
transaction originated may pursue available remedies, including suspension and/or debarment.

2. DISCREPANCIES AND INTERPRETATION

(a) Prospective Respondents shall notify Consultant and City in writing at least five (5) calendar

days prior to scheduled Offer Opening date if discrepancies and ambiguities or omissions are
found in the Project Plans and/or Specifications, or if further information or interpretation is

desired,

(b) Answers by Consultant and/or City will be given in writing to all prospective Respondents in

Addendum form. All provisions and requirements of such addenda will supersede or modify
affected portions of the Project Plans and/or Specifications. All addenda will be incorporated
in and bound with the Contract Documents. No other explanation or interpretation will be
considered official or binding upon the City.

PREPARATION OF OFFERS

Offers will be prepared in accordance with the following:

(a)

®

All information required by the invitation for offers shail be furnished or the offer may be.

deemed pon-responsive.

Respondents shall submit unit pricing esither on the forms provided by the City or its
Consultant or an original computer printout sheet bearing certification by and signature for the
offering firm. The unit prices shown on acceptable printouts will be unit prices used to
tabulate the offer and used in the contract if awarded by the City. As a minimum, computer
printouts must contain the information and in the arrangement shown on the "Example of
Offer Prices Submitted by Compater Printout" form in the proposal. Proposals with unit
prices by computer printout will be considered as nonresponsive if: '

1. The proposal does not bear the certification verbatim, as shown on the example in the
proposal.

2.. The computer printout does not show the name of the firm submitting the proposal.
3. The computer printout omits or alters required offer items or includes items not shown in

the proposal.

If the proposal submitted by the Respondent contains both the form furnished by the City,

_ completed according to the instructions, and also a computer printout, completed according to




(d)
(e)

®

2)

)

o

the instructions, only one will be considered. In this situation the offer prices shown on the
computer printout will be used to determine the offer.

Respondents shall submit a unit price for each Work element pay item for which a offer is
requested, except in the case of an alternate. In such a case, the procedure is as follows:

1. Additive Alternate: In the case of Additive Alternates, unit prices must be submitted for
the base offer and the items in all proposed additive alternates.

2. Substitute Alternate: In the case of a Substitute Alternate (these alternates appear in sets of
two or more related alternates), unit prices must be submitted for all the items in the base
offer and for all the items in one of the related substitnte alternates in each set,

Where there is an error in extension of price, the unit price shall govern.

If a Respondent detects an error in quantities on the specifications or solicitation documents,
unit price shall govern. Respondent shall notify the City of such error by indicating in the
comments section of the bid/pricing form or beside the item on the City's proposal form or
computer printout referenced in 3. (d) above. Respondent should not attempt to correct the

error by inflating unit pricing.

In the event additional or extra blank spaces remain after completion of the various forms,
Contractor shall enter the terms "none" or "not applicable" on any remaining blank spaces to
indjcate that the Contractor has considered City requests for information on every line
presented. Any blank unit prices will be tabulated and evaluated as "no cost” to the City.

The combined total offers for Mobilization and Preparing Right-of-Way, shall not exceed
fifteen percent (15%) of the total project offer. The 15% allowed for Mobilization and
Preparing Right-of-Way will be calculated based upon the total of all offer components A
offer containing a combined total for Mobilization and Preparing Right-of-Way in excess of
fifteen (15%) percent may be considered unbalanced and may be rejected.

The unit price shall be inserted on the Offer Proposal sheet in words (not figures) in the
"DESCRIPTION AND UNIT PRICE OFFER" column. Extensions, which are the unit prices
multiplied by the approximate quantities for each item, shall be inserted in figures in the
"EXTENSION" column. Offers shall be submitted only on the City's proposal form or
approved computer printout sheets. Offers not so submitted will be considered nonresponsive.

Separated Contract: This project will be offer as a "separated contract” in accordance with a
recent amendment to section 151.311 of the tax code in order for the contractor to claim a tax
exemption on the contract price of materials. )

SUBMISSION OF OFFERS

(@

Offers shall be enclosed in sealed envelopes addressed to the City Clerk, City of San
Antonio 100 Military Plaza, San Antonio, Texas, as set forth in the Invitation for Bid (IFB)
or Invitation for Competetive Sealed Proposals (IFCSP). The name and address of
Respondent, the date and hour of the offer opening and the title of the offer solicitation shall
be placed on the outside of the envelope. )
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(@)
(e)

Information and Solicitation documents are obtainable from the Consultant as set forth in the
published IFB/IFCSP. Solicitation documents are also on file in the Office of Plans and
Records, 9th Floor, Municipal Plazz Building, 114 W. Commerce.

Offers must be submitted on the forms furnished. Offers, however, may be modified provided
such modifications are sealed and received by the City Clerk prior to the submission deadline.

City of San Antonio shall not be responsible for lost or misdirected offers or modifications,

By submittal of this offer, Respondent certifies to the best of his/her knowledge that all
information is true and correct.

5.  REJECTION OF OFFERS

(a)

®)

(©

(d)

The City may reject an offer if:

1. The Respondent misstates or conceals any material fact in the offer; or

2. The offer does not strictly conform to law or the requirements of the offer;

3. The offer is conditional.
4. The Respondent is deemed by the City to be ungualified.
5. The Respondent has exceeded its bonding capacity.

6. The offer is unbalanced.

7. Good Faith Effort Plan or List of Subcontractors is not submitted with bid, if
applicable. :

In the event that a Respondent is or subsequently becomes delinquent in the payment of his,
her or its City taxes, including state and loca! sales taxes, such fact shall constitute grounds
for rejection of the offer or if awarded the offer, for cancellation of the contract. The City
reserves the right to deduct any delinquent taxes from payments that the City may owe to the
delinquent Respondent as a result of such contract.

The City may, however, reject all offers whenever it is deemed in the best interest of the City
to do so, and may reject any part of an offer unless the offer has been qualified as provided in

(a) 3 above. :

The City at its sole discretion may also waive any minor informalities or irregularities in any
offer, to include failure to submit sufficient offer copies, failure to submit literature or similar
attachments, or business affiliation information,

6. WITHDRAWAL OF OFFERS

Offers may not be withdrawn after the solicitation deadline, unless approved by the City.

*7.  LATE OFFERS OR MODIFICATIONS

(a) Offers and modifications received after the solicitation deadline will not be considered.
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(b) Prcposal amounts may not be amended or modified in any manner after the Solicitation Deadline
in the published IFB/IFCSP, except as hereinafter provided.

(c) The City will perform a cursory review to determine if the Offers are complete as to required
centents, in proper form, and are properly signed. An offer that is obviously defective will not be
read aloud at bid opening, nor will the offer prices included therein be publicly revealed. If a minor
clerical error or omission is discovered and classified by the City as a technicality which the City of

San Antonio has reserved the right to waive, or applicable law allows the City a right to waive, the

Respondent's representative shall have the opportunity to make the appropriate correction.

PROPOSAL GUARANTY:

(a) Each Offer must be accompanied by a certified or cashier's check (if the offer is less than
$25,000) or an original Bid Bond issued by a corporate surety company licensed to conduct business
in the State of Texas, in the amount of not less than five percent (5%) of the greatest total amount of
the Offer Proposal, payable without recourse to the order of the City of San Antonio, Texas. These
forms of security will serve as a guarantee that, if awarded the Contract, the Respondent will
promptly enter into Agreement with the City as required by the Contract Documents and execute
Performance and Payment Bonds on the City forms provided.

(b) Termination of Offer: No Offer shall be withdrawn or terminated by Respondent without
consent of the City for a period of ninety (90) calendar days after the Solicitation Deadline.

(c) Should the successful Respondent fail to execute the Contract and Bonds and provide the
required insurance within twenty (20) calendar days after the date of transmittal of the Contract
Documents by City to Contractor, said Proposal Guaranty shall become the property of the City, not
as a penalty, but as liquidated delay and administrative damages suffered by the City as a result of
the successful Respondent failing to enter into the awarded City Contract.

(d) Proposal guarantees from the first, second and third ranked Respondents (for IFCSP) or first,
second and third lowest Bidders (for IFB) will be retained until after the Contract Agreement and
Bonds have been executed. Proposal Guarantees in the form of any certified or cashier's check of all
except the three above-referenced Respondents will be returned by mail to unsuccessful Respondents
upon certification of the three above-referenced Respondents, unless there is a justifiable reason for
City to hold them for the full ninety (90) calendar day period.

9. QUALIFICATIONS OF RESPONDENT:

10.

(a) The City or its agents may make such investigations as it deems necessary to determine the
ability and responsibility of the Respondent to perform the Work. Respondent shall furnish to the
City reasonable information and data for this purpose as the City may reasonably request. The City

reserves the right to reject any offer if the evidence submitted by. or investigation of, such .

Respondent fails to satisfy the City that such Respondent is responsible to carry out the obligations
of the Contract and to complete the Work contemplated therein.

(b) The City has implemented a Contractor performance evaluation system. The evaluation will
cover: accomplishment of the Project with adequate manpower, ability to meet schedule, adequacy
of materials and equipment; Citizen complaint response; adjacent-to-Project, property Owner
relations; and attendance at public Project meetings. The Contractor's evaluation history may also be
used by the City Staff as a basis for recommendations of award to the City Council.

AWARD OF CONTRACT

' .




11.

(a)

(®)

(©)

(d)

(e)

®

For Invitation for Bids, the contract will be awarded to the lowest responsible Respondent
whose offer, conforming to the Invitation for Bids, is most advantageous to the City.

For Invitation for Competetive Sealed Proposals the contract will be awarded to the
Respondent whose offer, conforming to the Invitation for Competetive Sealed Proposals, is

most advantageous to the City.

A written award of acceptance (manifested by a City Ordinance} and appropriation
(evidenced by Purchase Order) mailed or otherwise furnished to the successful
Respondent results in a binding contract without further action by either party.

Breaking of tie offers shall be in accordance with V.T.C.A. Local Government Code §
271.901.

The City reserves the right to accept any items or groups of items on this offer, unless the
Respondent qualifies his/her offer by specific limitations. Re Par.5 (a) (3) above.

Although the information furnished to Respondents specified the approximate guantities
needed, based on the best available information where a contract is let on a unit price basis,
payment shall be based on the actual quantities supplied. The City reserves the right to delete
items, prior to the awarding of the contract, and purchase said items by other means; or after
the awarding of the contract, to increase or decrease the quantities offer in accordance with §
252.048 of the Texas Local Government Code. No changes shall be made without written

notification of the City.

Effective January 1, 2006, Chapter 176 of the Texas Local Government Code requires that
persons, or their agents, who seek to contract for the sale or purchase of property, goods, or
services with the City, shall file a compieted conflict of interest questionnaire with the City
Clerk not later than the 7 business day after the date that the person: (1) begins contract
discussions or negotiations with the City; or (2) submits to the City an application, response to
a request for proposals, bids, offers, correspondence, or another writing related to a potential
agreement with the City. The conflict of interest questionnaire form is available from the
Texas Ethics Commission at www.ethics state.tx.us. Completed conflict of interest
questionnaires may be mailed to Office of the City Clerk, P.O. Box 839966, San Antonio, TX
78283-3966 or delivered by hand to the Office of the City Clerk, City Hall, 2™ floor, 100
Military Plaza, San Antonio, TX 78205. Please consult your own legal advisor if you have
questions regarding the statute or form.

SITE INVESTIGATION

(a) The submittal of an Offer by Respondent shall constitute an admission that the Respondent has -

(0

fully examined the location of the proposed Work and the requirements of the Work. The
Respondent shall be familiar with all of the Contract Documents and other City instructions
including Respondent's ability to submit inquiries to City and Design Consultant before
submitting an Offer so that no Contractor misunderstanding shall exist regarding the nature
and character of the Work to be performed. No allowance will be made by City for any
Respondent claim that the Offer Proposal is based upon incomplete information as to the
nature and character of the site or the Work involved.

After investigating the Project site ‘and comparing the Plans and Specifications and other
Contract Documents with the existing conditions, the prospective Respondent should
immediately notify the Consultant of any conditions for which the requirements of labor and
materials are not clear, and pose any question regarding the quantity and extent of the Work

}
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involved. Respondent inquiry notifications to the City and/or Consultant must be made in
writing at least five (5) calendar days prior te the scheduled solicitation deadline.

(c) It is understood and acknowledged by Respondent that full and complete allowance for
conditions under which the Contractor will be required to perform construction, or that will in
any manner affect Work under this Contract, are included in the Respondent's Proposal and
reflected in the proposed Contract sum. If a soils investigation was conducted as a potential
aid to the Consultant in preparation of the Contract Plans and Specifications, this information
is available to prospective Respondents for review at the Project Consultant's office and is
non-refundable. Copies may be purchased from the Consultant, THIS INFORMATION IS
AVAILABLE TO PROSPECTIVE RESPONDENTS WITHOUT EXPRESS OR IMPLIED
REPRESENTATION, ASSURANCE, WARRANTY OR GUARANTEE BY CITY OR
CONSULTANT THAT IT IS COMPLETE OR CORRECT OR THAT IT REPRESENTS A
TRUE, OR APPROXIMATELY TRUE, PICTURE OF THE SUB-SURFACE
CONDITIONS TO BE ENCOUNTERED ACROSS THE PROPOSED WORK SITE. THIS
INFORMATION IS SPECIFICALLY NOT PART OF THE CONTRACT DOCUMENTS.
Before submitting its Offer, each Respondent may, at Respondent’s own expense, make
reasonable Work site investigations and tests as the Respondent may deem necessary to
formulate its Offer for performance of the Work in accordance with the Contract Documents.
Access for such investigations and tests must be reasonably coordinated with the City.

12. RESTRICTION ON COMMUNICATION

Respondents are prohibited from communicating with City staff and City officials regarding this
solicitation with the following exceptions:

(a) Questions or other communication at the pre-submittal conference are allowed.

(b) Written questions and comments concerning this solicitation shall be sent to the consultant (see
address for purchasing plans and specifications on the IFB or IFCSP) and a copy to the City’s
Plans and Records at 114 W. Commerce St. 9" Floor Municipal Plaza Building, San Antonio,
TX 78205. These questions must be received no Jater than one week prior to submittal date.

Answers by Consultant and/or City will be given in writing to all prospective Respondents in Addendum
form. All provisions and requirements of such addenda will supersede or modify affected portions of the
Project Plans and/or Specifications. All addenda will be incorporated in and bound with the Conmact
Documents. No other explanation or interpretation will be considered official or binding upon the City. No
other explanation or interpretation will be considered official or binding upon the City. All addenda will be
posted on the City’s website with this solicitation. It is respondent’s responsibility to obtain addenda.

Violation of this provision by Respondent or his agent may lead to disqualification of their offer from
consideration. .
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3.

SMALL BUSINESSS ECONOMIC DEVELOPMENT ADVOCACY (SBEDA) PROGRAM

GUIDELINES

POLICY
It is the policy of the City of San Antonio to attempt to provide a remedy for past underutilization of Small, Minority, Women,
African-American-owned (S/M/W/AABE) businesses and prevent ongoing underutilization of S/M/W/AA/BEs in the City’s
contracting process by ensuring full and equitable participation of S/M/W/AAWBE:s in the provision of goods and services to the
City on a contractual basis. Reasonable S/M/W/AABE contracting goals will be established for ‘each project. Bids for construction
contracts between $25,000 and $200,000 that have subcontracting opportunities and bids for construction contracts over $200,000
should include S/M/W/AABE participation in an amount which equals or exceeds the SM/W/AABE goals. Only South Central
Texas Regional Certification Agency (SCTRCA)-certified S/M/W/AABE contractors and subcontractors/suppliers will

count toward the S/M/W/AABE contracting goals.

BIDDER OBLIGATION

Bidders must ensure that certified S/M/W/AABEs have the maximum opportunity to participate in the performance of contracts
funded in whole or in part by the City of San Antonio. The bidder shall take all necessary and reasonable steps (Good Faith Effort)
to ensure certified S/M/W/AABEs have the maximum opportunity to compete and perform as subcontractors/suppliers. The
bidder’s good faith effort to meet the City's S/M/W/AABE contracting goals will be documented on Small Business Program’s)
List of Subcontractors/Suppliers or Good Faith Effort Plan (GFEP). Good faith effort consists of the measures taken to identify
and utilize small, minority, women, African — American, owned, or disadvantaged businesses for subcontracting opportunities.
Nothing in the good faith effort requirement shall be construed to require the utilization of any S/M/W/AABE
subcontractor/supplier who is not qualified or who does not submit the lowest responsible bid.

REQUIRED FORMS

A LIST OF SUBCONTRACTORS/SUPPLIERS - For projects under $200,000
s The complete name of each subcontractor/supplier.
e  The certificate number of the certified S/M/W/AABE or N/A if the subcontractor /supplier is not certified by
SCTRCA.
e The approximate percent and dollar amount of the subcontract.
e Attach certificates (SCTRCA)
* HUE (Historically Underutilized Enterprise)

B. GOOD FAITH EFFORT PLAN - For projects greater than $200, 000
All bidders must make a good faith effort to utilize certified S/M/W/AABE subcontractors/supphers and documcnt
such effort on SBEDA Good Faith Effort Plan. To award a contract to a bidder who has failed to meet the project
S/M/W/AABE contracting goals, the City must determine that the bidder made efforts to actively and aggressively
seek to include certified S/M/AA/WBE businesses. The City may consider the following guidelines, listed in
Appendix A to 49 CFR section 23.45 (1981), in determining whether the bidder undertook good faith efforts to

utilize certified S/M/W/AABE subcontractors/suppliers. These guidelines are not intended to be exclusive or
exhaustive.

*  Whether the contractor attended any pre-solicitation or pre-bid meetings scheduled by the recipient to inform
S/M/W/AABES of contracting and subcontracting opportunities.

e  Whether the contractor advertised in general circulation, trade associations, and minority-focus media

- concerning subcontracting opportunities.

®  Whether the contractor provided written notice to 2 reasonable number of specific S/M/W/AABESs that their
interest in the contract was being solicited in sufficient time to allow the S/M/W/AABEs to participate
effectively.

»  Whether the contractor followed up initial solicitations of interest by contacting S/M/AA/WBEs to determine
with certainty if the S/M/W/AABEs were interested.




4.

Whether the contractor selected portions of the work to be performed by S/M/W/AABESs in order to increase the
likelihood of meeting the S/M/W/AABE goals (including, where appropriate, breaking contracts into
economically feasible units to facilitate S/M/W/AABE participation).

Whether the contractor provided interssted S/M/W/AABEs with adequate information about the plans,
specifications, and requirements of the contract.

‘Whether the contractor negotiated in good faith with interested S/M/W/AABEs, not rejecting SIM/W/AABES as
unqualified without sound reasons based on a thorough investigation of their capabilities.

Whether the contractor made efforts to assist the S/M/W/AABEs in obtaining bonding, lines of credit, or
insurance required by the recipient or contractor.

Whether the contractor effectively used the services of available minority community organizations, minority
contractors’ associations, local, state, and federal minority business assistance offices, and other organizations
which provide assistance in the recruitment and placement of S/M/W/AABE:.

A bidder who fails to adequately document good faith efforts to utilize certified S/M/W/AABE subcontractors/suppliers
may be denied award of the contract by the City based on the bidder’s failure to be responsive.

C.

GENERAL

REQUEST FOR APPROVAL OF CHANGE TO ORIGINAL AFFIRMED LIST OF

SUBCONTRACTORS

The City shall review for its approval all substitutions, deletions, and additions of subcontractors/suppliers during
contract performance through a Request For Approval of Change to Original Affirmed List of Subcontractors. If
after award of the contract, the contractor is unable to utilize the subcontractors/suppliers specified at bid opening or
requires additional subcontractors/suppliers, the contractor shall make good faith efforts to utilize certified
S/M/W/AABESs in the substitutions and additions. The Request for Approval of Changes to Original Affirmed List of
Subcontractors shall be subimitted to the Directors of Public Works and Economic Development for approval.

City Ordinance number 100182 details the Small Business Economic Development Advocacy Program. The Small Business
Policy Program Office within the City’s Economic Development Department will supply additional information and a Directory of
Certified S/M/AA/WBEs upon request. (Ph. 210-207-3900). Information may also be obtained from the City’s Plans & Records
office (Ph. 210-207-8035) as well as the SCTRCA (Ph. 210-227-4722).




Instructions for Completing the Good Faith Effort Plan

Question #1List all subcontractors/suppliers that will be used for this contract. (Indicated all MBEs-
WBEs-AABEs-SBEs. Use additional sheets as needed). If S/M/W/AABE goals was met, skip to #9.

Identify all subcontractors/suppliers that will be used for this project, regardless of SBE, MBE or WBE status. Firms identified as
SBE, MBE or WBE must be certified by SCTRCA to count toward utilization goals. Certification number must be given and
certificates attached for any S/M/W/AABE firms. Attainment of goals is calculated by adding the dollar amount of selected
S/M/W/AARBE firms and dividing by the base bids (base, water, sewer) for the project. If after making calculations, each goal was

met, skip to question #9.

Question #2 If S/IM/W/AABE contracting goals were not achieved in a percentage that equals or exceeds

the City’s S/M/W/AABE goals, please give explanation.
Explain why each goal (SBE,MBE, WBE, and AABE) was not met (e.g. no responses were received, bids received were too high,
etc.).

Question #3 List all S/M/W/AABE Listings or Directories utilized to solicit participation.
List all S/M/W/AABE Listings or Directories utilized to solicit participation. Describe where names of S/M/W/AABE firms were
acquired (e.g. SCTRCA Directory, Bexar County Directory, Company listing of previously uvsed S/M/W/AABE firms, etc.).

Question #4 List all contractor associations or otherassociations solicited for SBE-MBE-WBE-AABE

referrals.
List all contractor associations and other business associations solicited for S/IM/W/AABE referrals. Were industry associations or
chambers of commerce contacted? If so, please list those contacts.

Question #5 Discuss all efforts aimed at utilizing SBE-MBE-WBE-AABEs.

Discuss all efforts aimed at utilizing S/M/W/AABEs. Were bids requested from S/M/W/AABEs? If so, how were these firms
contacted (e.g. phone calls, mailings, fax requests etc.)? Do you maintain a list of SIM/W/AABE firms which you have utilized or

contacted in the past?
Question #6 Indicate advertising medium used for soliciting bids from SBE-MBE-WBE-AABE’s.

Did you advertise in commercial or industry publications to request bids from S/M/WAABEs? Did you advertise in minority-
targeted media? If so, please describe the advertising source(s).

Question #7 List all SIM/W/AABE bids received but rejected. (Use additional sheets as needed).

If bids were received from SM/W/AABEs but rejected, explain why. Were bids hxc,hc; than other solicited subcontractors? Did -
they fail to meet requirements?

Question #8 Please attach a copy of company’s MBE-WBE-AABE policy.
Does your firm have a policy concerning utilization or support of S/M/W/AABEs? If so, please attach a copy.

Question #9 Name and telephone number of person appomted to coordmate and administer the Good

Faith Efforts of your company on this project.
If the SBEDA Office has questions or needs information concerning your company’s Good Faith Effort Plan, who may we
contact? Please indicate name, title, and contact telephone number.

Question #10 This Good Faith Effort Plan is subject to the Economic Development Department’s
approval.




Please sign the Good Faith Effort Plan form to verify that these are
actions you have taken.
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SMALL BUSINESS PROGRAM
For Use with Contracts Between $25,000 - $200,000

Small Business Participation

Pursuant to Ordinance No. 100182, it is the policy of the City of San Antonio to involve Small, Minority,
Women and African-American Owned Business Enterprises (S/M/W/AABE) to the greatest extent feasible
in the City’s discretionary contracts. The intent and purpose of the policy is to ensure that S/M/W/AABE
firms have the opportunity to compete for City contracts without discrimination on the basis of race, color,
religion, national origin, age, sex or handicap. To accomplish the objectives of the Small Business policy,
the City has established 'specific goals for local S/M/W/AABE participation in this contract.

DEFINITIONS related to the Small Business Program Provisions:

Small Business Program: the Small Business Economic Development Advocacy (“SBEDA”) Program
governed by this ordinance and managed by the SMALL BUSINESS Program Office.

Small Business Enterprises (SBE): a corporation, partnership, sole proprietorship or other legal entity,
for the purpose of making a profit, which is independently owned and operated and which meets the U.S.

Small Business Administration (SBA) size standard for a small business. All firms meeting these
thresholds will be considered an SBE.

Local Business Enterprise (LBE): a corporation, partnership, sole proprietorship, or other legal entity
which is headquartered within Bexar County for at least one year. For a branch office of a non-
headquartered business to qualify as an LBE, the branch office must be located in Bexar County for at least
one-year and employ a minimum of ten (10) residents of Bexar County for use at the local branch office.

Minoritv Business Enterprise (MBE): a sole proprietorship, partnership, or corporation owned, operated,
and controlled by a minority group member(s) who has at least 51% ownership. The minority group '
member(s) must have operational and managerial control, interest in capital, expertise and earnings
commensurate with the percentage of ownership and be legal residents or citizens of the United States or its
territories. To qualify as an MBE, the enterprise shall be headquartered in Bexar County or the San
Antonio Metropolitan Statistical Area (the SAMSA) for any length of time, or shall be doing business in a
locality or localities from which the City regularly solicits, or receives bids on or proposals for, City
contracts within the MBES’s category of contracting for at least one year.

Woman Business Enterprise (WBE): a sole proprietorship, partnership, or corporation owned, operated
and controlled by women who have at least 51% ownership. The woman or women must have operational
and managerial control, interest in capital, expertise and earnings commensurate with the percentage of
ownership and be legal residents or citizens of the United States or its territories. To qualify as a WBE, the
enterprise shall be headquartered in Bexar County or the SAMSA for any length of time or shall be doing
business in a locality or localities from which the City regularly solicits or receives bids on or proposals for,
City contracts within the WBE’s category of contracting for at least one year. ;
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African-American Business Enterprise (AABE): a sole proprietorship, partnership, or corporation
owned, operated and controlled by an African-American group member(s) who has at least 51% ownership.
The African American Group member(s) must have operational and managerial control, interest in capital,
expertise and earnings commensurate with the percentage of ownership and be legal residents or citizens of
the United States or its territories. To qualify as an AABE, the enterprise shall be headquartered in Bexar
County or the SAMSA for any length of time or shall be doing business in a locality or localities from
which the City regularly solicits, or receives bids on or proposals for, City contracts within the AABE’s

category of contracting for at least on year.

3. Goals for Small Business Participation

The goals for the utilization and participation of SBE-MBE-WBE-A ABE businesses on this contract are as
follows:

MBE 24%
WBE 11%
AABE 1.5%
SBE 50%

Please note that a small business could be classified in multiple categories and thus their utilization could in
theory be counted in each category of goals. For example, Prime Contractor X submits a proposal, which
specifies that they intend to subcontract with Subcontractor A for 10% of the contract. Subcontractor A is
certified by the City as an SBE and MBE (a male-owned Hispanic Business owner can be certified as an
SBE and MBE). Prime Contractor X also intends to subcontract with Subcontractor B for 13% of the
contract. Subcontractor B is certified by the City as SBE, MBE and a WBE (a female-owned Hispanic
Business owner can be certified as SBE, MBE and WBE). In addition, Prime Contractor X also intends to
subcontract 10% of the contract to Subcontractor C—a City certified SBE, MBE and AABE (a male-owned
African-American business owner can be certified as both a MBE and as a AABE Business). Prime
Contractor X is also classified as a local SBE. Prime Contractor X’s compliance with the Small Business

goals under this scenario would be as follows:

B | City’s Small Business Priﬁxe Contractor X’s
Goals Compliance
MBE ] 24% 33%
WBE 11% 13%
AABE 1.5% 10%
SBE | 50% | 100%

Under this scenario, the contractor would be in full compliance with the Small Business policy.

Another example regarding compliance with the policy is as follows: Prime Contractor Y submits a
proposal, which specifies that they intend to partner through a joint-venture agreement with Company D.
Company D is certified by the City as both an SBE and MBE (a male-owned Hispanic Business—certified




as an SBE and MBE). As part of their joint-venture agreement, Company D will perform on 32.5% of the
contract. Prime Contractor Y also intends to subcontract 13% of the contract with Subcontractor F.
Subcontractor F is a City certified SBE/MBE/WBE and AABE business. Prime Contractor Y is also

classified as a local SBE.

Prime Contractor Y compliance with the Small Business goals would be as follows:

City’s Small Business Prime Contractor Y’s
Goals ‘ Compliance
MBE | 24% 45.5%
WBE 11% 13%
AABE 1.5% : 13%
SBE 50% 100%

Under this scenario, the contractor would be in full compliance with the Small Business policy.

. _List of Subcontractors/Suppliers Required
Proposals shall include a List of Subcontractors/Suppliers (ATTACHED), which shall identify the pamcular

SBEs, MBEs, WBEs and AABESs to be utilized in the performance of a contract awarded pursuant to this
RFP.

. MBE-WBE-AABE Certification Required

Only companies certified as MBE, WBE, or AABE through the South Central Texas Regional Certification
Agency (SCTRCA), or as approved by the City of San Antonio Director of Economic Development, can be
- applied towards the contracting goals. Proof of certification must be submitted.

. Small Business Program Information

Interested contractors/proposers are encouraged to contact the Small Business Outreach Office for
information regarding the City’s Small Business Program Policy. Please call (210) 207-3900 or FAX (210)

207-3909.




- SMALL BUSINESS PROGRAM
For Use with Contracts Over $200,000

Small Business Participation

!\)

Pursuant to Ordinance No. 100182, it is the policy of the City of San Antonio to involve Small, Minority,
‘Women and African-American Owned Business Enterprises (S/M/W/AABE) to the greatest extent feasible
in the City’s discretionary contracts. The intent and purpose of the policy is to ensure that S/M/W/AABE
firms have the opportunity to compete for City contracts without discrimination on the basis of race, color,
religion, national origin, age, sex or handicap. To accomplish the objectives of the Small Business policy,
the City has established specific goals for local S/M/W/AABE participation in this contract.

DEFINTITIONS related to the Small Business Program Provisions:

. Small Business Program: the Small Business Economic Development Advocacy (“SBEDA™) Program

governed by this ordinance and managed by the SMALL BUSINESS Program Office.

. Small Business Enterprises (SBE): a corporation, partnership, sole proprietorship or other legal entity, for

the purpose of making a profit, which is independently owned and operated and which meets the U.S. Small
Business Administration (SBA) size standard for a small business. All firms meeting these thresholds will

be considered an SBE.

Local Business Enterprise (LBE): a corporation, parmership, sole proprietorship, or other legal entity
which is headquartered within Bexar County for at least one year. For a branch office of a non-

headquartered business to qualify as an LBE, the branch office must be located in Bexar County for at least
one-year and employ 2 minimum of ten (10) residents of Bexar County for use at the local branch office.

. Minority Business Enterprise (MBE): a sole proprietorship, partnership, or corporation owned, operated,

and controlled by a minority group member(s) who has at least 51% ownership. The minority group
member(s) must have operational and managerial control, interest in capital, expertise and earnings
commensurate with the percentage of ownership and be legal residents or citizens of the United States or its
territories. To qualify as an MBE, the enterprise shall be headquartered in Bexar County or the San Antonio
Metropolitan Statistical Area (the SAMSA) for any length of time, or shall be doing business in a locality or
localities from which the City regularly solicits, or receives bids on or proposals for, City contracts within
the MBES’s category of contracting for at least one year. v ~

Woman Business Enterprise (WBE): a sole proprietorship, partnership, or corporation owned, operated
and controlled by women who have at least 51% ownership. The woman or women must have operational
and managerial control, interest in capital, expertise and earnings commensurate with the percentage of
ownership and be legal residents or citizens of the United States or its territories. To qualify as a WBE, the
enterprise shall be headquartered in Bexar County or the SAMSA for any length of time or shall be doing
business in a locality or localities from which the City regularly solicits or receives bids on or proposals for,
City contracts within the WBE’s category of contracting for at least one year.




f.

African-American Business Enterprise (AABE): a sole proprietorship, partnership, or corporation
owned, operated and controlled by an African-American group member(s) who has at least 51% ownership.
The African American Group member(s) must have operational and managerial control, interest in capital,
expertise and earnings commensurate with the percentage of ownership and be legal residents or citizens of
the United States or its territories. To qualify as an AABE, the enterprise shall be headquartered in Bexar
County or the SAMSA for any length of time or shall be doing business in a locality or localities from which
the City regularly solicits, or receives bids on or proposals for, City contracts within the AABE’s category of

contracting for at least on year.

(zoals for Small Business Participation

The goals for the utilization and participation of SBE-MBE-WBE-AABE businesses on this contract are as
follows:

MBE 24%
WBE 11%
AABE 1.5%
SBE 50%

Please note that a small business counld be classified in multiple categories and thus their utilization could in
theory be counted in each category of goals. For example, Prime Contractor X submits a proposal, which
specifies that they intend to subcontract with Subcontractor A for 10% of the contract. Subcontractor A is
certified by the City as an SBE and MBE (a male-owned Hispanic Business owner can be certified as an
SBE and MBE). Prime Contractor X also intends to subcontract with Subcontractor B for 13% of the
contract. Subcontractor B is certified by the City as SBE, MBE and a WBE (a female-owned Hispanic
Business owner can be certified as SBE, MBE and WBE). In addition, Prime Contractor X also intends to
subcontract 10% of the contract to Subcontractor C—a City certified SBE, MBE and AABE (a male-owned
African-American business owner can be certified as both a MBE and as a AABE Business). Prime
Contractor X is also classified as a local SBE. Prime Contractor X’s compliance with the Small Business

goals under this scenario would be as follows:

City’s Small Business . Prime Contractor X’s
Goals Compliance
MBE 24% 33%
WBE ’ 11% 13%
AABE » 1.5% 10%
SBE 50% 100%

Under this scenario, the contractor would be in full compliance with the Small Business policy.

Another example regarding compliance with the policy is as follows: Prime Contractor Y submits a
proposal, which specifies that they intend to partner through a joint-venture agreement with Company D,
Company D is certified by the City as both an SBE and MBE (a male-owned Hispanic Business—certified
as an SBE and MBE). As part of their joint-venture agreement, Company D will perform on 32.5% of the
contract. Prime Contractor Y also intends to subcontract 13% of the contract with Subcontractor F.




Subcontractor F is a City certified SBE/MBE/WBE and AABE business. Prime Contractor Y is also
classified as a local SBE.

Prime Contractor Y compliance with the Small Business goals would be as follows:

City’s Small Business |  Prme Contractor Y’s
Goals Compliance
MBE 24% 45.5%
WBE 11% 13%
AABE 1.5% 13%
SBE 50% 100%

Under this scenario, the contractor would be in full compliance with the Small Business policy.

4. Good Faith Effort Required
Proposals shall include a Good Faith Effort Plan (GFEP—ATTACHED). The GFEP shall include specific

documentation to utilize local, small, MBE-WBE-AABE businesses in a percentage, which equals or
exceeds the above goals. Any proposal that does not include the GFEP shall be declared non-

responsive, and excluded from consideration.

5. MBE-WBE-AABE Certification Required
Only companies certified as MBE, WBE, or AABE through the South Central Texas Regional Certification

Agency (SCTRCA), or as approved by the City of San Antonio Director of Economic Development, can be
applied towards the contracting goals. Proof of certification must be submitted.

6. Small Business Program Information .
Interested contractors/proposers are encouraged to contact the Small Business Outreach Office for

information regarding the City’s Small Business Program Policy. Please call (210) 207-3900 or FAX:
(210) 207-3909.




Comments and Frequently Asked Question About the Good Faith Effort Plan

What is the Good Faith Effort Plan?

The Good Faith Effort Plan is the documented evidence of the bidder’s effort to utilize small, minority African-American
and women owned business enterprises (S/M/W/AABEs) as subcontractors/suppliers to achieve S/M/W/AABE
utilization goals. The Good Faith Effort Plan is submitted by the bidder with the bid proposal and forwarded to the Small
Business Economic Development Advocacy (SBEDA) Office for use in verifying compliance with the City of San
Antonio’s small, minority and women owned business utilization goals. The specific utilization goals are based on
availability of small, minority and women-owned businesses providing a particular product or service. These goals are
intended to ensure small, minority and women-owned businesses participate equitably in all areas of City contracting.

Who qualifies as a Minority or Woman-Owned Business?

A Minority Business Enterprise (MBE) is a business in which at least 51% of the ownership and operational or
managerial control is held by a member(s) of a recognized minority group. These groups are specified in the text of City
Ordinance 100182, and SCTRCA Certification Affidavit. A Woman Business Enterprise (WBE) is a business in which at
least 51% of the ownership and operational or managerial control is held by women.

How Do I Know if a Business is an MBE or WBE?

In order to be recognized in one of these categories for City contracts, a business must be certified by the SCTRCA. A
certified company will be listed in the SCTRCA Categorical Directory of Certified Disadvantaged/Minority/Woman
Business Enterprise. The SBEDA directory is updated on a quarterly basis. Copies may be obtained from the SBEDA

Office at 1901 S. Alamo, 2™ Floor.

After submitting a Certification Affidavit, the SCTRCA Office will determine if the firm meets the criteria for
certification. The certification process takes approximately 90 days. If the application is approved, the company will be
issued a certification number and a certificate reflecting its status. The certificate is valid for three years. The company
will be notified prior to its certification expiration date to re-certify. (NOTE: a qualified company should apply for
certification prior to beginning work on a City contract.)




Why is it Important to Complete Form 117C Fully and Accurately?

A low bid is not the only factor in deciding which bidder is awarded a contract. The extent of good faith effort to utilize
M/AA/WBEs is also used in evaluating a bid. A bid opening tabulation form, the List of Subcontractors/Suppliers or the
Good Faith Effort Plans (GFEPs) are forwarded from the contracting Department to the SBEDA Office, where GFEPs for
the (Public Works, Aviation, Parks, etc.) project are approvec or denied. GFEPs will be approved if they meet or exceed
the M/AA/WBE utilization goals, or if they demonstrate good faith efforts to utilize M/AA/WBE
subcontractors/suppliers, such as actively seeking bids from certified M/AA/WBE firms.

What if My GFEP is Not Approved?

If the GFEP is not approved, the contract award may be delayed. The SBEDA staff is available to assist contractors in
completing the GFEP. The office staff may be contacted by phomne at (210) 207-3900, or by FAX at (210) 207-3909.

.Correspondence should be directed to:

City of San Antonio

Economic Development Department
Small Business Outreach Office
1901 S. Alamo, Room 283

San Antonio, TX 78204




SUPPLEMENTAL CONDITIONS

1. Scope of the Work - The Contractor shall furnish all the materials and perform all the Work called for in the Contract
Documents and more specifically described in the Plans and Specification for the Project entitled.

2. The Contractor shall begin Work at the job site within seven (7) calendar days after the date. of the Owner’s written
Authorization to Proceed issued by the Owner’s Representative.

3. For each Calendar Day that any Work is not completed after the expiration of Calendar Days stated in the Invitation for Bids or
Invitation for Competitive Sealed Proposals, plus any Extended Calendar Days granted by Owner in accordance with the Contract
Documents, the sum as shown in the table below will be deducted from the money due or to become due the Contractor, not as a
penalty, but as mutually agreed to liquidated damages and added expense for Owner Contract administration, not otherwise
susceptible to exact determination by Owner and Contractor prior to the execution of this Agreement.

Amount of Contract Lignidated Damages per Day
$ 1,000,001 or Over $ 700.00
$ 750,001 to $1,000,000 $ 600.00
§ 500,001 to $ 750,000 $ 500.00
$§ 250,001 to § 500,000 $ 400.00
$ 100,001 to $ 250,000 $ 300.00
$ 50,001 to § 100,000 $ 200.00
§ 1 to $ 50,000 $ 100.00

3. The Contract Sum - The Owner shall pay the Contractor for the proper performance of the Contract, subject to additions and
deduction provided therein, the Contract sum is listed in the Purchase Order.

4. Partial Payment - Each month, the Owner shall make a Drogress Daymcnt as approved by the Owner’s Representative in
accordance with the General Conditions. .

5. Acceptance and Final Payment - Fina! Payment shall be due on final Owner acceptance of the Project Work, provided the
. Contract has been completed by Contractor as provided in the General Conditions.

Before issuance of the final payment, the Contractor shall submit an affidavit and reasonable additional supporting evidence if
required, as satisfactory to the Director of Finance, City of San Antonio, that all labor payrolls, construction materials and supply
bills, subcontractors, and other indebtedness connected with the Work have been paid in full, or that an outstanding debt is being
disputed -and that the corporate surety or its agent is processing the outstanding claim and is willing to defend and/or indemnify

the City should the City make final Contract payment.

6. Contractor shall comply with Standard Specification 700 in its invoicing.
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GENERAL CONDITIONS FOR
CITY OF SAN ANTONIO HEAVY/HIGHWAY CONSTRUCTION CONTRACTS

ARTICLE I. GENERAL PROVISIONS

1.1

CONTRACT DEFINITIONS. Wherever used in the Contract Documents and printed with initial capital
letters, the terms listed below will have the meanings indicated, which are applicable to both the

singular and plural thereof.

1.1.1  The Coniract Documents.

1.1.1.1 The Contract Documents consist of the formal Building Construction Services
Agreement between the Owner and the Contractor, ihe procurement solicitation
documents, the Ordinance, these General Conditions and other supplementary conditions
included by special provisions or addenda, Drawings, Specifications, addenda issued
prior to execution of the Contract, other documents listed in the Contract and
Amendments issued after execution of the Contract. An Amendment is a written
supplemental agreement fo the Contract signed by authorized representatives of both
parties; a Change Order, including Change Orders signed only by the Owner as described
in Section 7.1; or a written order for a minor change in the Work issued by the Design

Consultant as described in Section 7.3.

1.1.1.2 The Contract Documents also inciude bid documents such as the Owner's
Instructions to Bidders, sample forms, the Contractor's Bid Proposal and portions of
addenda relating to any of these documents, and any other documents, exhibits or
attachments specifically enumerated in the Building Construction Services Agreement,
but specifically exclude geotechnical and subsurface reports that the Owner may have

provided to the Contractor.
1.1.2 The Contract. The Contract Documents, as defined in Section 1.1, are expressly
incorporated "into and made a part of the formal Building Construction Services Agreement
between the Owner and the Contractor by reference in this Section and Section 1.1 (which
documents are sometimes also referred to collectively in these General Conditions as the
"Contract”). The Contract Documents represent the entire and integrated agreement between the
Owner and the Contractor and supersede all prior negotiations, representations or agreements,
either written or oral. The terms and conditions of the Contract Documents may be changed only
by an Amendment. The Contract Documents shall not be construed to create a contractual

relationship of any kind:

1.1.2.1  between the Design Consultant and Contractor;
1.1.2.2 between the Owner and a Subcontractor or Sub-subcontractor; or
1.1.2.3  between any persons or entities other than the Owner and Contractor.

The Design Consultant shall, however, be entitled to performance and enforcement of obligations
under the Contract Documents intended to facilitate performance of the Design Consultant's

duties.

1.1.3 The Work. The term "Work” means the construction and services required by the
Contract Documents, whether completed or partially completed, and includes all labor, materials,
equipment, and services provided or to be provided by the Contractor, or any Subcontractors,
Sub-subcontracters, material suppliers, or any other entity for whom the Contractor is responsible,
to fulfill the Contractor's obligations. The Work may constitute the whole or a part of the Project.

1.1.4 The Project. * The Project is the total construction more particularly described in the

- Building Construction Services Agreement, of which the Work performed under the Contract

Documents may be the whole or a part of the Project and which may include construction by the
Owner or by separate contractors. All references in these General Conditions to or concerning the
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Work or the site of the Work will use the term “Project,” notwithstanding that the Work may only
be a part of the Project.

1.1.5 The Drawings. The Drawings (also known as the “Plans”) are the graphic and pictorial
portions of the Contract Documents, wherever located and whenever issued, showing the design,
location and dimensions of the Work, generally including plans, elevations, sections, details,

schedules, and diagrams.

1.1.6 The Specifications. The Specifications are that porticn of the Contract Documents
consisting of the written requirements for materials, equipment, construction systems, standards,
and workmanship for the Work, performance of related services, and other technical

requirements.

1.1.7 The Project Manual. The Project Manual is the volume or volumes which contain the
bidding reguirements, sampie forms, General Conditions for Building Canstruction, special
provisions, and Specifications. The Project Manual may be modified by written addendums issued
by the Owner during bidding, in which case the written addendums become a part of the Project
Manual upon their issuance, unless otherwise indicated by the Owner in writing.

1.1.8 Alternate. An Alternate is a variation in the Work on which the Owner requires a price
separate from the Base Bid. If an Alternate is accepted by the Owner, the variation will become a
part of the Contract through the execution of a Change Order or Amendment to the Contract and
the Base Bid will be adjusted to include the amount quoted. [f an Alternate is accepted by the
Owner, and later deleted, the Owner will be entitled to a credit in the full value of the Alternate as

priced in the Contractor's Bid Proposal.

1.1.9 Base Bid. The Base Bid is the price guoted for the Work before Alternates are
considered. '

1.1.10 Hazardous Substance. The term Hazardous Substance is defined to- include the
following: i

1.1.10.1 any asbestos or any material which contains any hydrated mineral silicate,
including chrysolite, amaosite, crocidolite, tremolite, anthophylite or actinolite, whether
friable or non-friable; ’

1.1.10.2 any polychiorinated biphenyls ("PCBs"), or PCB-containing materials, or fluids;

1.1.10.3 radon;

1.1.10.4 any other hazardous, radioactive, toxic or noxious substance, material,
pollutant, or solid, liquid or gaseous waste;

1.1.10.5 any poliutant or contaminant (including but not limited to petroleum, petroleum
hydrocarbons, petroleum products, crude oil or any fractions thereof, any oil or gas
exploration or production waste, any natural gas, synthetic gas or any mixture thereof,
lead, or other toxic metals) which in its condition, concentration or area of release could
have a significant effect on human health, the environment, or natural resources;

1.1.10.6 any substance that, whether by its nature or its use, is subject to regulation or
requires environmental investigation, monitoring, or remediation under any federal, state,
or local environmental laws, rules, or regulations;

1.1.10.7 any underground storage tanks, as defined in 42 U.S.C. Section 6391(1)}(A)(l)
(including those defined by Section 9001(1} of the 1984 Hazardous and Solid Waste
Amendmenis to the Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et
seq.; the Texas Water Code Annotated Section 26.344; and Title 30 of the Texas
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Administrative Code Sections 334.3 and 334.4), whether empty, filled or partially filled with
any substance; and

1.1.10.8 any other hazardous material, hazardous waste, hazardous substance, solid
waste, and toxic substance as those or similar terms are defined under any federal, state,

or local environmental laws, rules, or regulations.

1.1.11. City Council. The duly elected members of the City Council of the City of San Antonio,
Texas.

1.1.12 Construction Observer/inspector. ("COI") The authorized representative of the Director of
Capital Improvements Management Services or Public Works, or City of San Antonio designee
department, assigned by the Owner to observe and inspect any or all parts of the Project and the
materials to be used therein. Sometimes also referred to as the Resident Inspector. Also

referred to as Resident Inspector.

1.1.13 DRepartment. The Department of Capital Improvements Management Services, City of
San Antonio, Texas or other department designee of the Department of Capital Improvements

Management Services.

1.1.14 Federally Assisted Contract. Any contract financed in whole or in part with federal funds

1.1.15 Field Work Directives. A written order issued by the Design Consultant or the Owner
Designated Representative (ODR) which orders minor changes in the Work, but which does not
involve a change in the Contract Sum or the Contract Time.

1.1.16 Major Bid ltem. Any individual bid item submitted by Contractor that constitutes, at a
minimum, five percent (5%) of the total Contract Sum proposed by the Contractor or, the dollar
amount defined in the Special Conditions as constituting a "Major Bid ltem", whichever is less; or
in some instances specific bid Items which are identified and defined in other sections of the

Contract Documents as constituting “Major Bid ltems”

1.1.17 Notice to Proceed. (alsc "Work Project Authorization”} A written notice given by Owner to
Contractor establishing the date on which the Contract Time will commence to run, and on which
Contractor may begin performance of its contractual obligations.

1.1.18 Owner Designated Representative (ODR). Person designated by Owner to Act for
Owner.

1.1.19 Site. Lands or areas {as indicated in the Contract Documents) furnished by Owner upon
which the Work is to be performed, including rights-of-way and easements for access thereto, and
such other lands furnished by Owner which are designated for the use of Contractor.

1.1.20 Other Definitions. As used in the Contract Documents, the following additional terms
have the foliowing meanings:

1.1.20.1 ‘“provide” means to furnish, install, fabricate, deliver and erect, including all
services, materials, appurtenances and other expenses to complete in place, ready for

operation or use;

1.1.20.2 “shall” means the action of the party to which reference is being made is
mandatory,

1.1.20.3 “as reguired” means as prescribed in the Contract Documents; and
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1.2

1.3

1.1.20.4 “as necessary” means all action essential or needed to complete the work in
accordance with the Contract Documents and applicable laws, ordinances, construction

codes, and regulations.

1.1.20.5 “Design Consultant” means the architect or engineer retained by the City as
more specifically defined in Sections 4.1.1 through 4.1.3 hereof.

1.1.20.6 “Program Management Team” is comprised of the Owner, its representatives,
the Design Consultant and the Program Manager (if any) for this Work.

PRELIMINARY MATTERS.

1.2.1  Delivery of Bonds. When Contractor delivers the executed Contracts to City, Contractor
shall also deliver to City such bonds as Contractor may be required to furnish, including but not
limited to a payment bond in the form and amount specified in the Contract Documents and a
performance bond in the form amount specified in the Contract Documents.

1.2.2 Delivery of Evidence of Insurance. Prior to the commencement of any Work under this
Contract, Contractor shall furnish an original completed Certificate of Insurance and a copy of all
insurance policies, together with all required endorsements thereto, required by the Contract
Documents to the Department, or its delegate department, clearly labeled with the name of the
Project, which shali furnish and contain all information required by Contract Documents. The
Contractor shall be prohibited from commencing the Work and the City shall have no duty to pay
or perform under this Contract until such evidence of insurance shall have been delivered to the
City. No officer or employee, other than the City's Risk Manager, shall have authority to waive this

reguirement.

1.2.3 Notice to Proceed and Commencement of Contract Times. “Unless otherwise stated in

the Notice to Proceed, the Contract Times will commence to run on the earlier of the date work
actually commenced, or seven calendar days after issuance of City's Notice to Proceed. No Work
shall be done at the Site prior to issuance of the Notice to Proceed.

1.2.4 Submission of Preiiminary Schedules. Within ten (10) calendar days after receipt of City’s
Notice to Proceed (unless otherwise specified elsewhere in the Contract Documents) Conitractor
shall submit to the Director of Capital Improvements Management Services or his designee the

following:

1.2.4.1  As required in Specification 700

1.2.4.2 A Preliminary Schedule of Shop Drawing and Sample Submittals, which shall
list each reguired submittal and the times for submitting, reviewing and processing such

submittal; and

"1.2.5 Preconstruction Conference. Before any Work at the Site is stdried, a conference

attended by Coniractor, Design Consultant and others as appropriate will be held to establish a
working understanding among the parties as to the Work and discuss the Preliminary Work
Progress Schedule referenced in this Article, procedures for handling Shop Drawings and other
submittal, processing Applications for Payment and maintaining required records.

CONTRACT DOCUMENTS,

1.3.1  Execution of Contract Documents. The Contract Documents shall be signed by Owner
and Contractor. [f either the Owner or Contractor or both do not sign all of the Contract
Documents, the Design Consultant shall identify such unsigned documents to both the Owner and

the Contractor upon request. Execution of the Contract by the Contractor is a representation that

the Contractor has been provided unrestricied access to the existing improvements and
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conditions on the Project Site, that it has thoroughly investigated the visible conditions at the Site
and the general local conditions affecting the Work, and that Contractor's investigation was
instrumental in preparing its bid or proposal for the Work. Contractor shall not make or be entitled
to any claim for any adjustment to the Contract Time or the Contract Sum arising from conditions
that Contractor discovered or, in the exercise of reasonable care, should have discovered in

Contractor's investigation.

1.3.2 Qwnership and Use of Drawings, Specifications and Other Instruments of Service.

1.3.2.1  The Drawings, Specifications and other documents, including those in
electronic form, prepared by the Design Consultant, its consultants, or other consultants
retained by the City for the Project that describe the Work to be executed by the Contractor
(the "Construction Documents”™) are Instruments Of Service and shall remain the property of
their authors whether the Project(s) for which they are made is executed or.not. The
Contractor shall be permitted fo retain one record set. Neither the Contractor nor any
Subcontractor, Sub-subcontractor or material or equipment supplier shall own or claim a
copyright in the Drawings, Specifications and other documents prepared by the Design
Consultant or the Design Consultant’s consultants, and unless otherwise indicated the
Design Consultant and the Design Consultant’s consultants shall be deemed the authors
of them and will retain all common law, statutory and other reserved rights, in addition to
the copyrights. All copies of Construction Documents, except the Contractor's record set,
shall be returned or suitably accounted for to the Design Consultant, on request, upon
completion of the Work. The Drawings, Specifications and other documents prepared by
the Design Consultant and the Design Consultant’s consultants, and copies thereof
furnished to the Contractor, are for use solely with respect to this Project. They are not to
be used by the Contractor or any Subcontractor, Sub-subcontractor or material or
equipment supplier on other projects or for additions to this Project outside the scope of
the Work without the specific written consent of the Owner, Design Consultant and the
Design Consultant's consultants. The Contractor, Subcontractors, Sub-subcontractors
and material or eguipment suppliers are authorized to use and reproduce applicable
portions of the Drawings, Specifications and other documents prepared by the Design
Consultant and the Design Consultant’s consultants appropriate to and for use in the
execution of their Work under the Contract Documents. All copies made under this
authorization shall bear the statutory copyright notice, if any, shown on the Drawings,
Specifications and other documents prepared by the Design Consultant and the Design
Consultant’s consultants. Submittal or distribution to meet official regulatory requirements
or for other purposes in connection with this Project is not to be construed as publication
in derogation of the Design Consultant’s or Design Consultant’s consuitants’ copyrights or

other reserved rights.

1.3.2.2  All of the Contractor's non-proprietary, documentary Work product, including
reports and correspondence to City prepared pursuant to this Contract, shall be the
property of the City and, upon compietion of this Contract, such documentary Work
product shall, upon written request by the City, be promptly delivered to City in a
reasonably organized form, without restriction on its future use by City on any additional
Work associated with the any of the Projects. For the avoidance of doubt, documentary
Work product does not include privileged communications, proprietary information and
documents used to prepare Contractor’s Bid Proposal.

1.3.2.3  The Contractor may retain for its files any copies of documents it chooses to
retain and may use its Work product as it deems fit. Any materially significant Work
product lost or destroyed by the Contractor shall be replaced or reproduced at the
Contractor's non-reimbursable, sole cost. In addition, City shall have access during
normal business hours and following reasonabie notice during the time this Contract is in
“effect, and for four (4) years after the final completion of the Work, to all of Contractor's
records and documents covering reimbursable expenses, actual base hourly rates, time
cards, annual salary escalation records maintained in connection with this Contract, for
purposes of auditing same at the sole cost of the City. The purpose of any such audit
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shall be for the verification of such costs. The Contractor shall not be required to keep
records of, or provide access to the make up of any negotiated and agreed-to lump sums,
unit prices or fixed overhead and profit multipliers. At the conclusion of any City audit,
Contractor will be afforded an audit exit conference to review the results of City's audit.
Nothing herein shall deny the Contractor the right to retain duplicates. Refusal by the
Contractor to comply with the provisions hereof shall entitle City to withhold further
payments to Contractor until compliance is obtained.

1.3.2.4  All of the Contractor's documentary Work product shall be maintained within the
Contractor's San Antonio offices, unless otherwise authorized by the City. After expiration
of this Contract, the Contractor's documents may be archived in the Contractor's central

record storage facility.

Correlation and Intent.

1.3.3.1  The intent of the Contract Documents is to include all items necessary for the
proper execution and completion of the Work by the Contractor. The Contract
Documents are complementary, and what is required by one shall be as binding as if
required by all; performance by the Contractor shall be required only to the extent
consistent with the Contract Documents and reasonable inferable from them as being
necessary to produce the indicated results. In cases of discrepancy between any
drawing and the dimension figures written thereon, the dimension figures shall govern
over scaled dimensions; Detailed Drawings and accompanying notations shall govern
over general Drawings; Specifications shall govern over Drawings, subject to Section
1.3.3.6; and Special Conditions shall govern over Specifications, Drawings and these
General Conditions. The most recent revision of Plans shall contro! over older revisions.

1.3.3.2 Organization of the Specifications into divisions, sections and articles, and
arrangement of Drawings shall not control the Contractor in dividing the Work among
Subcontractors or in establishing the extent of Work to be performed by any trade.

1.3.3.3  Unless otherwise stated in the Contract Documents, words which have well-
known technical or construction industry meanings are used in the Contract Documents in
accordance with such recognized meanings. Where the phrases "directed by", "ordered
by" of "to the satisfaction of" the Design Consultant or the City's Resident Inspector occur,
it is to be understood that the directions, orders, or instructions to which they relate are

" those within the scope of, and authorized by the Contract Documents.

1.3.34 Reference to manufacturer's instructions, standard specifications, manuals or
codes of any technical society, organization or association, Laws or Regulations of any
governmental authority, or to any other documents, whether such reference be specific or
by implication, shall mean the latest standard specification, manual, code or Laws or
Regulations in effect at the time of opening of Contractor’s Bid Proposal except as may
be otherwise specifically stated or where a particular issue is indicated. Municipal and
utility standards shall govern except in case of conflict with the Specifications. In case of a
conflict between the Specifications and the referenced standard, the more stringent shall

govern.

1.3.3.5 The most recently issued Document takes precedence over previous issues of
the same Document. The order of precedence is as follows with the highest authority

listed as "1".

Contract Modifications signed by Contractor and Owner.

Addenda, with those of later date having precedence over those of earlier date.
Special Conditions

Supplementary Conditions.

Building Construction Services Agreement.

General Conditions

Do LN

General Conditions




7. Specifications
8. Drawings.

1.3.3.6  Relation of Specifications and Drawings.

1.3.3.6.1 Drawings and Specifications are intended to be equivalent in
authority and priority. Should they disagree in themselves, or with each other,

prices shall be based on the better quality and greater quantity of work .

indicated. In the event of the above-mentioned disagreements, the Design
Consultant shail determine the resolution.

1.3.3.6.2 Where in the Drawings and Specifications, certain products,
manufacturer's trade names, or catalog numbers are given, that is done for the
scle and express purpose of establishing a standard of function, dimension,
appearance, and quality of design, in harmony with the Work, and is not
intended for the purpose of limiting competition. Materials or equipment shall
not be substituted unless such substitution has been specifically accepted for
use on this Project by the Design Consultant.

1.3.3.7 When the work is governed by reference to standards, building codes,
manufacturer's instructions, or other documents, unless otherwise specified, the current
edition as of the date of the submission of the bid shall apply.

1.3.3.8 Requirements of public authorities apply as minimum requirements only and do
‘ot supersede more stringent specified requirements.

1.3.4 Interpretation. In the interest of brevity the Contract Documents frequently omit modifying
words such as “all” and “any” and articles such as "the"” and "an”, but the fact that & modifier or an
article is absent from one statement and appears in another is not intended to affect the

interpretation of either statement.

ARTICLE2. OWNER

21

2.2
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GENERAL

2.1.1  Qwner Defined. The City of San Antonio, Texas, a home-rule, Texas Municipal Corporation
located in Bexar County, and identified as "Owner” or as "the City” in the Contract, is referred to
throughout the Contract Documents as if singular in number. The Owner shall designate in
writing a representative who shall have express authority to bind the Owner with respect to all
matters concerning this Contract requiring the Owner’s approval or authorization. (“Owner's
Designated Representative” or “ODR")  Whenever the term “City” or "Owner” is found in this
Contract, such term shall include the City's agents, elected officials, employees, officers, directors,
volunteers, and representatives, successors and assigns.

2.1.2  The Contractor acknowledges that no lien rights exist with respect to public property.

INFORMATION AND SERVICES TO BE PROVIDED BY OWNER.

2.2.1 The City will provide and maintain the Preliminary Budget developed by the Program
Management and general schedule for the Project, if any. The Prefiminary Budget will include the
anticipated construction cost, contingencies for changes in the Work during construction, and other
costs that are the responsibility of the Owner. The general schedule will set forth the Owner’s plan
for milestone dates and completion of the Project.

2.2.2 Except for permits and fees which are the responsibility of the Contractor under the
Contract Documents, the Owner shall secure and pay for necessary approvals, easements,
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assessments and charges required for construction, use or occupancy of permanent structures or
for permanent changes in existing facilities.

2.2.3 The Owner shall furnish surveys describing physical characteristics, legal limitations, and
utility locations. The furnishing of these surveys and reports shall not relieve the Contractor of any
of its duties under the Contract Documents or these General Conditions. Information or services
required of the Owner by the Contract Documents shall be furnished by the Owner with
reasonable promptness following actual receipt of & written request. It is incumbent upon the
Contractor to identify, establish, and maintain a current schedule of latest dates for submittal and
approval by the Owner, as required in Section 3.10, including when such information or services
must be delivered. If Owner delivers the information or services to the Contractor as scheduled
and Contractor is not prepared to accept or act on such information or services, then Contractor
shall reimburse Owner for all extra costs incurred of holding, storage, or retention, including
redeliveries by the Owner to comply with the current schedule.

2.24 Unless otherwise provided in the Contract Documents, the Contractor will be furnished,
free of charge, five (5) complete sets of the Plans and Specifications. Additional complete sets of
Plans and Specifications, if requested, will be furnished at reproduction cost to the Contractor

requesting such additional sets.

2.2.5 Owner's personnel may, but are not required to be present at the construction site during
progress of the Work tc assist the Design Consultant in the performance of his duties, and to
verify the Contractor's record of the number of workmen employed on the Work, their
occupational classification, the time each is engaged in the Work, and the equipment used in the
performance of the Work for purpose of verification of Contractor's Applications for Payment.

2.26 OWNER’s RIGHT To STOP THE WORK. If the Contractor fails to correct Work which is not
in accordance with the requirements of the Contract Documents as required by Section 12.2,
“CORRECTION OF WORK,” or fails to carry out Work in accordance with the Contract Documents,
the Owner may issue a written order to the Contractor to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, the right of the Owner to stop the
Work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit of
the Contractor or any other person or entity. This right shall be in addition fo, and not in restriction

of, the Owner's right under Paragraph 12.2.

2.2.7 OWNER’s RIGHT To CARRY OUT THE WORK. If the Contractor defauits or neglects to carry
out the Work in accordance with the Contract Documents and fails within a three-day period after
receipt of written notice from the Owner to commence and continue correction of such default or
neglect with diligence and promptness, the Owner may, after such three-day period, give the
Contractor a second written notice to correct such deficiencies within a three-day period. If the
Contractor, within such three-day period after receipt of such second notice, fails to commence
and coritinue to correct any deficiencies, the Owner may, without prejudice to other remedies the
Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be
issued deducting from payments then or thereafter due the Contractor the reasonable cost of
correcting such deficiencies, including Owner's expenses and compensation for the Design
Consultant's additional services made necessary by such default, neglect or failure. If payments
then or thereafter due the Contractor are not sufficient to cover such amounts, the Contractor

shall pay the difference to the Owner.

ARTICLE 3. CONTRACTOR

3.1 GENERAL.
3.1.1  The Contractor is the person or entity identified as such in the Agreement and is referred
to throughout the Contract Documents as if singular in number. The term "Contractor” means the
Contractor or the Contractor’s authorized representative.
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3.1.2  The Contractor shall perform the Work in a good and workmanlike manner except to the
extent the Contract Documents expressly specify a higher degree of finish or workmanship.

3.1.3  The Contractor shall not be relieved of obligations to perform the Work in accordance with
the Contract Documents either by activities or duties of the Design Consultant in the Design
Consultant's administration of the Contract, or by tests, inspections or approvals required or
performed by persons other than the Contractor.

REVIEW OF CONTRACT DOCUMENTS AND FIELD CONDITIONS BY CONTRACTOR.

3.2.1  Since the Contract Documents are complementary, before starting each portion of the
Work, the Contractor shall carefully study and compare the various Drawings and other Contract
Documents relative to that portion of the Work, as well as the information furnished by the Owner,
shall take field measurements of any existing conditions related to that portion of the Work and
shall observe any conditions at the Site affecting it. Any error, inconsistencies or omissions
discovered by the Contractor shall be reported promptly to the Design Consultant as a Request
for Information in such form as the Design Consultant may require.

3:2.1.1  The exactness of grades, elevations, dimensions, or locations given on any
Drawings issued by the Design Consultant, or the work installed by other contractors, is
not guaranteed by the Design Consultant or the Owner. The Contractor shall, therefore,
satisfy itself as to the accuracy of all grades, elevations, dimensions, and locations.

3.2.1.2 In all cases of interconnection of its Work with existing or other work, the
Contractor shall verify at the site all dimensions relating to such existing or other work.
Any errors due to the Contractor's failure to so verify all such grades, elevations,
dimensions, or locations shall be promptiy rectified by the Contractor without any

additional cost to the Owner.

3.2.2 As between Owner and Contractor, and subject to the provisions of Section 3.2.4 below,
Contractor has no responsibility for the timely delivery, completeness, accuracy and/or sufficiency
of the Specifications or Drawings (or any errors, omissions, or ambiguities therein), and is not
responsible for any failure of the design of the facilities or structures as reflected thereon to be
suitable, sound or safe. The Contractor shall be deemed to have satisfied itself as to the design
contained in and reflected by the Specifications and the Drawirigs. In particular, but without
prejudice to the generality of the foregoing, the Contractor will review the Contract Documents to

establish that:

3.2.2.1 the information is sufficiently complete to perform the Work; and

3.2.2.2 there are no obvious or patent ambiguities, inaccuracies or inconsistencies within -

or between the documents forming the Contract; and

3.2.2.3 the Contractor can work with the aforementioned Contract Documents so as to
perform the Work and of each and every part thereof such that the Work and each and
every part thereof will, jointly and severally, be in accordance with the requirements of the
Contract Documents and in particular, but without limiting the generality of the foregoing,
such that the Work as a whole and, as appropriate, each and every part thereof, shall
comply with the requirements of any performance specifications.

3.2.3 Any design errors or omissions noted by the Contractor during its review shall be reported
promptly to the Design Consultant, but it is recognized that the Contractor’s review is made in the
Contractor's capacity as a contractor and not as a licensed design professional unless otherwise
specifically provided in the Contract Documents. The Contractor is not required to ascertain that
the Contact Documents are in accordance with applicable laws, statutes, ordinances, building
codes, and rules and regulations, but any nonconformity discovered by or made known to the
Contractor shal! be reported promptly to the Design Consultant.

General Conditions

FINAL DRAFT 08/9/07

12




3.3

FINAL DRAFT 08/9/07

3.2.4 If the Contractor believes that additional cost or time in involved because of clarifications
or instructions issued by the Design Consultant in response to the Contractor's Notices or
Reguests for Information the Contractor shall make Claims as provided in Sections 4.3.6 and
4.3.7. If the Contractor fails to perform the obligations of Sections 3.2.1 and 3.2.2, the Contractor
shall pay such costs and damages to the Owner as would have been avaided if the Contractor
had performed such obligations. The Contractor shall not be liable to the Owner or Design
Consultant for damages resulting from errors, inconsistencies or omissions in the Contract
Documents or for differences between field measurements or conditions and the Contract
Documents unless the Contractor recognized such error, inconsistency, omission or differences
and knowing failed to report it to the Design Consuftant.

3.2.5 Notwithstanding the delivery of a survey or other documents by the Owner, Contractor
shall use reasonable efforts to perform all Work in such a manner so as to avoid damaging any
utility fines, cables, pipes, or pipelines on the property. Contractor shall be responsible for, and
shall repair at Contractor's own expense, any damage done to lines, cables, pipes, and pipelines

identified to Contractor.

SUPERVISION AND CONSTRUCTION PROCEDURES.

3.3.1 The Contractor shall supervise, inspect and direct the Work compstently and efficiently,
exercising the skill and attention of a reasonably prudent Contractor, devoting such attention and
applying such skills and expertise as may be necessary to perform the Work in accordance with
the Contract Documents. Contractor shall be solely responsible for the means, methods,
techniques, sequences, procedures, and for coordinating all portions of the Work under the
Contract, unless the Confract Documents give other specific instructions concerning these

.matters. |f the Contract Documents give specific instructions concerning construction means,

methods, techniques, sequences or procedures, the Contractor shall evaluate the jobsite safety
thereof and, except as stated below, shall be fully and solely responsible for the jobsite safety of
such means, methods, techniques, sequences or procedures. If the Contractor determines that
such means, methods, techniques, sequences or procedures may not be safe, the Contractor
shall give timely written notice to the Owner and Design Consultant and shall not proceed with that
portion of the Work without further written instructions from the Design Consultant. If the
Contractor is then instructed to proceed with the required means, methods, technigues,
seguences or procedures without acceptance of changes proposed by the Contractor, the Owner
shall be solely responsible for any resulting loss or damage.

3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the
Contractor's employees, Subcontractors and their agents and employees, and other persons or
entities performing portions of the Work for or on behalf of the Contractor or any of its

Subcontractors.

3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed
to determine that such portion are in proper condition to receive subsequent Work.

3.3.4 Contractor shall bear responsibility for design and execution of acceptable trenching and
shoring procedures, in accordance with Texas Government Code, Section 2166.303 and Texas

Health and Safety Code, Subchapter C, Sections 756.021, et seq.

3.3.5 ltis understood and agreed that the relationship of Contractor to Owner shall be that of an
independent contractor. Nothing contained herein or inferable herefrom shall be deemed or
construed to (1) make Contractor the agent, servant, or employee of the Owner, or (2) create any
partnership, joint venture, or other association between Owner and Coniractor. Any direction or
instruction by Owner in respect of the Work shall relate to the results the Owner desires to obtain
from the Work, and shall in no way affect Contractor's independent contracior status as described

herein.
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3.3.6 The Contractor shall review subcontractor safety programs, procedures, and precautions
in connection with performance of the Work. However, the Contractor's duties shall not relieve
any subcontractor(s) or any other person or entity (e.g. a supplier), including any person or entity
with whom the Contractor does not have a contractual relationship, of their responsibility or liability
relative to compiiance with all applicable federal, state and local laws, ruies, regulations, and
ordinances, which shall include the obligation to provide for the safety of their employees,
persons, and property and their requirements to maintain a work environment free of recognized
hazards. The foregoing notwithstanding, the requirements of this paragraph are not intended to
impose upon the Contractor any additional obligations that the Contractor would not have under
any applicable state or federal laws including, but not limited to, any rules, regulations, or statutes
pertaining to the Occupational Safety and Health Administration.

LABOR AND MATERIALS.

3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and -

pay for all labor, materials, equipment, tools, construction equipment and machinery, water, heat,
utilities, transportation, and other facilities and services necessary for proper execution and
completion of the Work, whether temporary or permanent and whether or not incorporated or to
be incorporated in the Work.

3.4.1.1 PREVAILING WAGE RATE AND GENERAL LABOR CONDITIONS. The
Provisions of Chapter 2258, Texas Government Code, are expressly made a part of this
contract. In accordance therewith, the City will provide Contractor with a schedule of the
general prevailing rate of per diem wages in this locality for each craft or type of workman
needed to perform this contract prior to the bidding of the Projects described in Section
2.3.3 of the Agreement and this schedule will become a part hereof. The Contractor shall
forfeit as a penalty to the City sixty dollars ($60.00) for each laborer, workman, or
mechanic employed, for each calendar day, or portion thereof, that such laborer,
workman or mechanic is paid less than the said stipulated rates for any work done under
said contract, by the contractor or any sub-contractor under him. The establishment of
prevailing wage rates pursuant to Chapter 2258, Texas Government Code shall not be
construed to relieve the Contractor from his obligation under any Federal or State Law
regarding the wages to be paid to or hours worked by laborers, workmen or mechanics
insofar as applicable to the work to be performed hereunder. The Contractor, in the
execution of this Project, agrees that he shall not discriminate in his employment
practices against any person because of race, color, creed, sex or origin. The Contractor
agrees that he/she will not engage in employment practices which have the effect of
discriminating against employees or prospective employees because of race, . color,
religion, national origin, sex, age, handicap or political belief or affiliation. In addition,
Contractor agrees that he/she will abide by all applicable terms and City "General
Conditions" governing wages and labor standards and practices, established by City
ordinance 60110, amended by City ordinance 71312, and provisions of the
Nondiscrimination Clause and the Small and/or Minority Business Advocacy Clause as
contained in the City of San Antonio’s current Affirmative Action Plan on file in the City

Clerk’s Office.

3.4.2 Substitutions.

3.4.2.1 Substitutions and alternates may be rejected without explanation and will" be
considered only under one or more of the following conditions: (i) the proposal is required
for compliance with interpretation of code requirements or insurance regulations then
existing; (i) specified products are unavailable through no fault of the Contractor (jii) and
when in the judgment of the Owner or the Design Consultant, a substitution would be
substantially in the Owner’s best interests in terms of cost, time, or other considerations.

3.4.2.2 The Contractor must submit to the Design Consultant and the Owner (i) a full
explanation of the proposed substitution and submittal of all supporting data, including
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technical information, catalog cuts, warranties, test results, instaliation instructions,
operating procedures, and other like information necessary for a complete evaluation of i
the substitution; (ii) a written explanation of the reasons the substitution is necessary,
including the benefits to the Owner and the Work in the event the substitution is
acceptable; (iii) the adjustment, if any, in the Contract Sum; (iv) the adjustment, if any, in
the time of completion of the Contract and the construction schedule; and {v) and in the
event of a substitution under clause (ii) of Section 3.4.2.1, an affidavit stating the (a) the
proposed substitution conforms to and meets all the requirements of the pertinent
Specifications and the requirements shown on the Drawings, and (b) the Contractor
accepts the warranty and correction obligations in connection with the proposed
substitution as if originally specified by the Design Consultant. Proposals for substitutions
shall be submitted in triplicate to the Design Consultant in sufficient time to allow the
Design Consultant no less than twenty-one (21) working days for review. No substitutions
will be considered or allowed without the Contractor’s submittal of complete substantiating |
data and information as stated hereinbefore.

3.4.2.3 In the event of substitution under clause (if) of Section 3.4.2.1, and whether or not
any such proposed substitution is accepted by the Owner or the Design Consultant, the ,
Contractor shall reimburse the Cwner for any fees charged by the Design Consultant or !
other consultants for evaluating each proposed substitute.

3.4.3 Except as otherwise required for safety or protection of persons or the Work or property
at the Site or adjacent thereto, no Work will be allowed by Owner between the hours of 10:00 p.m.
and 6:00 a.m. of the following day unless directed by the ODR or reguested in writing by
Contractor and approved by the Director of Capital Improvements Management Services or its

Designee Department Director.

3.4.4 The Contractor shall at all times enforce strict discipline and good order among persons
working on the Project, and shall not employ or continue to employ any unfit person on the project |
or any person not skilled in the assigned work. The Contractor shall be responsible to the Owner |
for all acts and omissions of its employees, all tiers of its Subcontractors, material suppliers, !
anyone whom the Contractor may allow to perform any Work on the Project, and their respective
officers, agents, employees, and consultants whom the Contractor may allow to come on the job
site with the exception of the Owner, the Design Consultant, and the Program Management
Team. In addition, if the Goniractor receives written notice from the Owner complaining about any
Subcontractors or employees or anyone who.is a hindrance to proper or timely execution of the
Work, Contractor shall remedy such complaint without delay to the Project and at no additional
cost to the Owner. This provision shall be included in all contracts between the Contractor and all

Subcontractors of all tiers.

3.45 . The Contractor recognizes that the Project Site is a public facility which represents the 5
City of San Antonio, and the Contractor shall prohibit the possession or use of alechol, controlled ' ‘
substances, tobacco, and any prohibited weapons on the Project Site and shall require adequate
dress of the Contractor's forces consistent with the nature of the work being performed, including
wearing shirts at all times. Sexual harassment of employees of the Contractor or employees of
the Owner by employees of the Contractor is strictly forbidden. Any employee of the Contractor
who is found to have engaged in such conduct shall be subject to appropriate disciplinary action
by the Contractor, including removal from the job Site.

3.4.8 The Contractor shall only employ or use labor in connection with the Work capable of
working harmoniously with all trades, crafts, and any other individuals associated with the Project.

3.4.7 Al materials and equipment shall be as specified in the Contract Documents, and if not
specified, shall be of good quality and new, except as otherwise provided in the Contract
Documents. [f required by the Design Consultant, Contractor shall furnish satisfactory evidence
(including reports of required tests) as to the source, kind and quality of materials and equipment.
The Contractor may make substitutions only with the consent of the Owner, after Contractor's

compliance with Section 3.4.2 hereof.
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3.4.8 Al materials shall be shipped, stored and handled in a manner that will protect and
ensure their condition at the time of incorporation in the Work. After installation, all materials shall
be properly protected against damage to ensure their being in the condition required by Section
3.5.1 when the Work is Substantially Completed or Owner takes over use and occupancy,

whichever is earlier.

3.4.9 The Contractor shall procure and furnish to the Owner all guarantees, warranties, spares
and maintenance manuals that are called for by the Specifications or that are normally provided
by a manufacturer. The maintenance manual shall include a catalog and price list for any
equipment, materials, supplies, or parts used in the inspection, calibration, maintenance or repair
of the eguipment. ltems in the catalog shall be readily available for purchase.

3.4.10 During construction of the Work and for four years after final completion, the Contractor
shall retain and shall require all Subcontractors to retain for inspection and audit by the City all
books, accounts, reports, files, time cards, material invoices, payrolls, and evidence of all other
direct or indirect costs related to the bidding and perfarmance of this Work. Upon request by the
Owner, a legible copy or the original of any or all such records shall be produced by the Contractor
at the administrative office of the Owner. To the extent that it requests copies of such documents,
the City will reimburse the Contractor and its Subcontractors for copying costs. The Contractor
shall not be required to keep records of, or provide access to the make up of any negotlated and
agreed-to lump sums, unit prices or fixed overhead and profit multipliers.

WARRANTY.

3.5.1 The Coniractor warrants to the Owner that materials and equipment furnished under the
Contract will be of good gquality and new uniess otherwise required or permitted by the Contract
Documents, that the Work will be free from defects not inherent in the quality required or
permitted, and that the Work will conform to the requirements of the Contract Documents. Work
not conforming to these requirements, including substitutions not properly approved and
authorized, may be considered defective. The Contractor's warranty excludes remedy for
damage or defect caused by abuse, modifications not executed by the Contractor, improper or
insufficient maintenance, improper operation, normal wear and tear and normal usage, and
additional damage or defects caused by Owner's failure to promptly notify Contractor. If required
by the Owner, the Contractor shall furish satisfactory evidence as to the kind and quality of

materials and equipment.

3.5.2 The Contractor agrees to assign to the Owner, at the time of final completion of the Work,
any and all manufacturer's warranties relating to materials and labor used in the Work and further
agrees to perform the Work in such manner so as to preserve any and all such manufacturer's
warranties; provided that such assignment shall contain a reservation of Contractor’s right to also
enforce the manufacturer's warranties. As a condition precedent to final payment, the Contractor
shall submit to Owner a complete set of warranties from subcontractors, manufacturers, or
suppliers as appropriate, and executed by Contractor as required, with, as between Owner and
Contractor, a warranty commengcement date as required by the Contract Documents.

3.5.3 A right of action by the Owner for any breach of the Contractor's express warranty herein
shall be in addition fo, and not in lieu of, any other remedies Owner may have under this Contract,

at law, or in equity regarding any defective Work.

3.5.4 The warranty provided in paragraph 3.5.1 shall be in addition to and not in limitation of any
other warranty or remedy required by law or by the Contract Documents, and such warranty shall
be interpreted to require Contractor, upon written timely demand by Owner, to replace defective
materials and equipment and re-execute defective Work which is disclosed to the Contractor by
the Owner within a period of one (1) year after (i} Substantial Completion of the applicable Work,
(it} such earlier date contemplated by Section 9.9 or, (iii) in the event of a latent defect, within one
(1) year after discovery thereof by Owner.
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3.5.5 The Contractor shall issue in writing 10 the Owner, as a condition precedent to final
payment, a "General Warranty" reflecting the terms and conditions of paragraphs 3.5.1 and 3.5.2
for all Work under the Contract Documents. This General Warranty shall be assignable.
Submittal of all warranties and guarantees are required as a prerequisite to the final payment.

3.5.6 Except when a longer warranty time is specifically called for in the Specification Sections
or is otherwise provided by law, the General Warranty shall be for twelve (12) months and shall be
in form and content otherwise reasonably satisfactory to the Owner. Owner and Contractor
acknowledge that the Project may involve construction work on more than one (1) building for the
Owner. Each building, or approved phase of each building, shall have its own, separate, and
independent date of Substantial Completion or final completion. Contractor shall maintain a
complete and accurate schedule of the dates of Substantial Completion, dates upon which the
one year warranty on each phase or building which is substantially complete will expire, and dates
of . Contractor agrees to provide notice of the warranty expiration date to Owner and Design
Consultant at least one month prior to the expiration of the one year warranty period on each
building or each phase of the building which has been substantially completed. Prior to
termination of the one year warranty period, Contractor shall accompany the Owner and Design
Consultant on reinspection of the building and be responsible for correcting any reasonable
additional deficiencies not caused by the Owner or by the use of the building which are observed
or reported during the reinspection. For extended warranties required by the Contract
Documents, Owner will notify the Contractor of deficiencies and Contractor shall start remedying
these defects within seven (7) days of initial notification from Owner Contractor shall prosecute
the work without interruption until accepted by the Owner and the Design Consuitant, even though
such prosecution should extend beyond the limit of the warranty period. [f Contractor fails to
provide notice of the expiration of the one-year warranty period at least one month prior to the
expiration date, Contractor's warranty obligations described in this paragraph shall continue until
such inspection is conducted and any deficiencies found in the inspection corrected.

3.5.7 Warranties shall become effective on a date established by the Owner and Design

Consultant in accordance with the Contract Documents. This date shall be the Date of
Substantial Completion of the entire Work, unless otherwise provided in any Certificate of Partial
Substantial Completion approved by the parties, except for work to be completed or corrected
after the date of Substantial Completion and prior to final payment. Warranties for Work to be

.completed or corrected after the date of Substantial Completion and prior to Final Completion

shall become effective on the later of the date the Work is completed or corrected and accepted
by the Owner and Design Consuitant or the date of final completion of the Work.

3.5.8 Neither final payment nor compliance by the Contractor with any provision in the Contract
Documents shall constitute an acceptance of Work not done in accordance with the Contract
Documents or relieve the Contractor or its sureties of liability with respect to any warranties or
responsibility for faulty materials and workmanship. The Contractor warrants that the Work will
conform to the requirements of the Contract Documents. '

Taxes. The Contractor will not include in the Contract Sum or any Modification any amount for
sales, use, or similar taxes for which (1) the City is exempt, and (2} the Owner has provided the
Contractor with. a tax exemption certificate or other documentation necessary to establish the

Owner's exemption from such taxes. ’

PERMITS, FEES AND NOTICES.

3.7.1 Permits. Unless otherwise provided in the Contract Documents, the Contractor shall
secure and pay for the building permit and other permits and governmentai fees, licenses, and
inspections necessary for proper execution and completion of the Work which. are customarily
secured after execution of the Contract and which are legally required when bids are received or
negotiations concluded. Owner and Design Consultant shall assist Contractor, when necessary,

in obtaining such permits and licenses.
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3.7.2 The Contractor shall comply with and give notices required by laws, ordinances, rules,
regulations and lawful orders of public authorities applicable to performance of the Work.

3.7.3 It is not the Contractor's responsibility to ascertain that the Contract Documents are in
accordance with applicable laws, statutes, ordinances, buiiding codes, and rules and regulations.
However, if the Contractor observes that portions of the Contract Documents are at variance
therewith, the Contractor shall promptly notify the Design Consultant and Owner in writing, and
necessary changes shall be accomplished by appropriate Modification before the Word affected

by such modification is performed.

3.7.4 If the Contractor performs Work knowing it to be contrary to laws, statutes, ordinances,
building codes, and rules and reguiations without such notice to the Design Consultant and
Owner, the Contractor shall assume appropriate responsibility for such Work and shall bear the

costs attributable to correctionv

3.7.5 The Contractor shall also assist Owner in obtaining all permits and approvals, and pay all
fees and expenses, if any, associated with National Poliutant Discharge Elimination System

- (NPDES) regulations administered by the Environmental Protection Agency (EPA) and local

authorities, if applicabie, that require completion of documentation and/or acquisition of a "Land
Disturbing Activities Permit" for the Project. Contractor's obligations under this paragraph do not
require it to perform engineering services during the pre-construction phase to prepare proper
drainage for the Site. However, any drainage alterations made by Contractor during the
construction process which require the issuance of a permit shall be at Contractor's sole cost.

ALLOWANCES.

3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract
Documents. ltems covered by aliowances shall be supplied for such amounts and by such
persons or entities as the Owner may direct, but the Contractor shall not be required to employ
persons or entities to whom the Contractor has reasonable objection.

3.8.2 Unless otherwise provided in the Contract Documents:

3.8.2.1 Allowances shall cover the cost to the Contractor of materials and equipment
delivered at the site and all required taxes, less applicable trade discounts;

3.8.2.2 Contractor's costs for unloading and handling at the site, labor, installation
costs, overhead, profit and other expenses contemplated for stated allowance shall be
included in the Contract Sum but not in the allowances;

3.8.2.3 Whenever actual costs are more than or less than allowances, the Contract Sum

shall be adjusted accordingly by Change Order. The amount of the Change Order shall

reflect: (1) the difference between actual costs and the allowances under Section 3.8.2.1,
- and (2) changes in Contractor's costs under Section 3.8.2.2.

3.8.3 Materials and equipment under an allowance shall be selected by the Owner within such
time as is reasonably specified by the Contractor as necessary to avoid delay in the Work.

SUPERINTENDENT.

3.9.1 At all times during the progress of the Work Contractor shall assign a competent resident
superintendent, able to communicate fluently in English, and any necessary assistants, all
satisfactory to the Director of Capital Improvements Management Services or Designee
Department Director, as applicable. Any Superintendent designee shall be identified in writing to
the ODR promptly after Owner issues written Notice to Proceed. The Superintendent shall
represent the Contractor and all directions given to him shall be binding on the Contractor. The
designated Superintendent shall not be replaced without written notice to the ODR and approval
of the Director, which approval will not be unreasonably withheld, except with good reason
(including any termination or disability of the Superintendent) or under extraordinary
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circumstances. The Superintendent may not be employed on any other project prior to Final
Completion of the Work, without the approval of the Director, which approval will not be
unreasonably withheld.

3.9.2 The Contractor shall furnish a list to the Design Consultant of all engineers, consultants,
job-site superintendents, subcontractors and suppliers involved in construction. The Design
Consultant shall provide such information o the Owner.

3.9.2.1 The Owner, upon the showing of good and reasonable cause, may reject or
require removal of any engineer, consultant, job superintendent, or employee of the
Contractor, Subcontractor or Sub-subcontractor involved in the Project.

3.9.2.2 Contractor shall provide an adequate staff for the proper coordination and
expedition of the Work. Owner reserves the right to require Contractor to dismiss from
the Work any employee or employees that Owner may deem incompetent, careless,
insubordinate, or in violation of any provision in these Contract Documents. This
provision is applicable to Subcontractors, Sub-subcontractors and their employees.

3.9.2.3 The Owner reserves the right to utilize one or more of its employees to function in
the capacity of the City's Inspector, whose primary function will be daily inspections,
checking pay requests, construction timelines, and storage of supplies and materials.

CONTRACTOR’S WORK PROGRESS SCHEDULES.

3.10.1 The Work Progress Schedule and successive updates or revisions thereof are for the
Contractor's use in managing the Work. The Work Progress Schedule is for the information of
the Owner and to demonstrate that the Contractor has complied with requirements for planning
the Work. The Owner’s acceptance of a schedule and schedule updates or revisions constitutes
the Owner's agreement to coordinate its own activities with the Contractor’s activities as shown on

the schedule.

3.10.1.1  Acceptance of the Work Progress Schedule, or update and/or revision thereto,
does not indicate any approval of the Contractor’s proposed sequences and duration.

3.10.1.2 Acceptance of a Work Progress Schedule update or revision indicating early or
late completion does not constitute the Owner’s consent to any changes, alter the terms
of the Contract, waive either the Contractor’s responsibility for timely completion, or waive
the Owner’s right to damages for the Contractor’s failure to do so.

3.10.1.3 The Contractor's scheduled dates for completion of any activity or of the entire
Work do not constitute a change in terms of the Contract. Change Orders are the only
method of modifying the completion date(s) and Contract Times.

3.10.2 Submittal of a schedule, schedule revision or schedule update constitutes the Contractdr's
representation to the Owner, as of the date of the submittal, of the accurate depiction of all
progress to date and that the Contractor will follow the schedule as submitted in performing the

Work.

3.10.3 Schedule Updates. The Work Progress Schedule and the Submittal Schedule shall be
updated monthly, as a minimum, to reflect progress to date and current plans for completing the
Work. A paper and an electronic copy of the update shall be submitted to the Design Consultant
and ODR as directed. The Owner has no duty to make progress payments unless accompanied
by the updated Work Progress Schedule. The anticipated date of Substantial Completion shall
show all extensions of time granted through Change Order(s} as of the date of the update. The
Contractor, after coordination and consultation with the Owner, may revise the Work Progress
Schedule logic only with the Owner’s concurrence, which will not be unreasonably withheld, when,
in the Contractor's judgment, it becomes necessary for the management of the Work. The
Corttractor shall identify all proposed changes to schedule logic to Owner and to the Design
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Consultant via an Executive Summary accompanying the updated schedule for review prior to
implementation of any revisions.

3.10.3.1 Each schedule shall segregate the Work into a sufficient number of activities to
facilitate the efficient use of critical path method scheduling by the Contractor, Owner, and
Design Consultant. Each schedule activity shall be assigned a cost value consistent with
the Schedule of Values so as to aliow the Owner and Contractor to project cash flow for

the Project.

3.10.3.2 Each schedule shall include activities representing manufacturing, fabrication,
or ordering lead time for materials, equipment, or other items for which the Design
Consultant is required to review submittals, shop drawings, product data, or samplies.

3.10.3.3 Each schedule, other than the initial schedule, shall indicate the activities, or
portions thereof, which have been completed; shall refiect the actual time for completion
of such activities; and shall reflect any changes to the sequence or planned duration of all

activities.

3.10.3.4 It any updated schedule exceeds the time limits set forth in the Contract -
Documents for Substantial Completion of the Work, the Contractor shall include with the
updated schedule a statement of the reasons for the anticipated delay in Substantial
Completion of the Work and the Contractor’s planned course of action for completing the
Work within the time limits set forth in the Contract Documents. If the Contracior asserts
that the failure of the Owner or the Design Consultant to provide information to the
Contractor is the reason for anticipated delay in completion, the Contractor shall also
specify what information is required from the Owner or Design Consultant.

3.10.3.5 Neither the Owner or the Contractor shall have exclusive ownership of float
time in the schedule, and all fioat time shall inure to the benefit of the project. The
Contractor agrees to use its best efforts not to sequence the Work or assign activity
duration so as to produce a schedule in which more than one-fourth of the remaining

activities have no float time.

3.10.3.6 Submission of any schedule under this Contract consfitutes a representation by
the Contractor that as of the date of the submittal: (1) the schedule represents the
sequence in which the Contractor intends 1o prosecute the remaining Work; (2) the
schedule represents the actual sequence and duration used to prosecute the completed
Work; (3) that to the best of its knowledge and belief the Contractor is able to complete
the remaining Work in the sequence and time indicated; and, {4) that the Contractor
intends to complete the remaining work in the sequence and time indicated.

3.10.4 Completion of Work. The Contractor is accountable for Substantially Completing the
Work in the Contract Time, or as otherwise amended by Change Order.

3.10.4.1 If, in the judgment of the Owner, the Schedule update reflects that the Work is
behind schedule and the rate of performance of the Work is inadequate to regain
scheduled progress to insure timely Substantial Completion of the entire Work or a
separable portion thereof, the Contractor, when so informed by the Owner, shall
immediately take action to increase the rate of Work performance by: increasing working
forces; increasing equipment or tools; increasing hours of work or number of shifts;
expediting delivery of materials; changing, with the approval of the Owner, the schedule
logic and Work sequences; or taking other action proposed if acceptable to Owner.

3.10.4.2 Within ten {10} calendar days after such notice from the Owner or the ODR, the
Contractor shall notify the ODR in writing of the specific measures taken and/or planned
to increase the rate of progress. The Contractor shall include an estimate as {o the date of
scheduled progress recovery and an updated Work Progress Schedule illustrating the
Contractor's plan for achieving timely completion of the project.
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3.10.4.3 Should the ODR deem the plan of action inadequate, the Owner shall have the
right to order the Contractor to take corrective measures necessary to expedite the
progress of construction, including, withoui limitations, (i) working additional shifts of
overtime, (i) supplying additional manpower, eguipment and facilities, and (iii) other
similar measures (hereinafter referred to collectively as “Extraordinary Measures”). Such
Extraordinary Measures shall continue until the progress of the Work complies with the
stage of completion required by the Contract Documents.

3.10.4.4 The Owner's right to reguire Extraordinary Measures is solely for the purpose of
ensuring the Substantial Completion of the Work within the Contract Time. The
Contractor shall not be entitled to an adjustment in the Contract Sum in connection with
Extraordinary Measures required by the Owner under or pursuant to this Section, except
as may be provided under the provisions of Article 4.3.11.

3.10.4.5 The Owner may exercise the rights furnished the Owner under or pursuant to
this Section 3.10.5 as freguently as the Owner deems necessary to ensure that the
Contractor’'s performance of the Work will comply with any Milestone Date or completion
date set forth in the Contract Documents.

3.10.5 If reasonably required by Owner, Contractor shall also prepare and furnish Project cash
flow projections, manning data for critical activities, and schedules for the purchase and delivery
of all critical equipment and material, together with periodic updating thereof.

3.10.6 The Contractor shall recommend to the Owner and to the Design Consultant a schedule
for procurement of long-lead time items, which will constitute part of the Work as required to meet

the project schedule

3.10.7 This Article pertains to construction phase schedules. Additional requirements for design
phase scheduling for Construction Manager-at-Risk and Design Build contracts are outlined in
Division 1 Project Planning and Scheduling Specification. Refer to Special Conditions and Division
1 General Administration Specifications for additional scheduie reguirements.

DOCUMENTS AND SAMPLES AT THE SITE.

3.11.1 The Contractor shall maintain at the Site for the Owner one record copy of the Drawings,
Specifications, Addenda, Change Orders and other Amendments, in good order and currently
marked, to record field changes and selections made during construction, and one record copy of
approved Shop Drawings, Product Data, Samples and similar required submitials. These shall be
available to the Design Consultant and shall be delivered to the Design Consuitant for submittal to

. the Owner upon completion of the Work.

3.11.2 Contractor shall at all times maintain job records, including, but not limited to, invoices,
payment records, payroll records, daily reports, logs, diaries, and job meeting minutes applicable
to the Project. Contractor shall make such repoits and records available to inspection by the
Owner, Design Consultant, or their respective agents, within five (5) working days of request by
Owner, Design Consultant, or their respective agents.

SHOP DRAWINGS, PRODUCE DATA AND SAMPLES

3.12.1 Shop Drawings are drawings, diagrams, illustrations, schedules, performance charts,
brochures and other data which are prepared and furnished by the Contractor or its agents,
manufacturers, suppliers or distributors, and which iliustrate and detail some portion of the Work.

3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions,
brochures, diagrams and other information furnished by the Contractor to illustrate materials or

equipment for some portion of the Work.
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3.12.3 Samples are physical samples of materials, equipment, or workmanship that are
representative of some portion of the Work, furnished by the Contractor to Owner to assist Owner
and Design Consultant in the establishment of workmanship and quality standards by which the

Work will be judged.

3.12.4 Shop Drawings, Product Data, Samples and similar submittals are not Contract
Documents. The purpose of their submittal is to demonstrate, for those portions of the Work for
which submittals are required by the Contract Documents, the way by which the Contractor
proposes 1o conform to the information given and the design concept expressed in the Contract
Documents. Review by the Design Consultant is subject to the limitations of Section 4.2.8.
Informational submittals upon which the Design Consultant is not expected to take responsive
action may be so identified in the Contract Documents. Submittals which are not required by the
Contract Documents may be returned by the Design Consuitant without action.

3.12.5 The Contractor shall review for compliance with the Contract Documents, approve and
submit to the Design Consultant Shop Drawings, Product Data, Samples and similar submitials

required by the Contract Documents with reasonable promptness and in such seguence as to 3
cause no delay in the Work or in the activities of the Owner or of separate contractors. Submittals {
which are not marked as reviewed for compliance with the Contract Documents and approved by
the Contractor may be returned by the Design Consuiltant without action.

3.12.6 By approving and submitting Shop Drawings, Product Data, Samples and similar
submittals, the Contractor represents that the Contractor has determined and verified materials,
field measurements and filed construction criteria related thereto, or will do so, and has checked i
and coordinated the information contained within such submittals with the reguirements of the

Work and of the Contract Documents.

3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents
require submittal and review of Shop Drawings, Product Data, Samples or similar submittals until
the respective submittal has been approved by the Design Consultant. The Design Consultant will
review and return such submittals within ten (10 } working days or within a reasonable period so |
as to not delay the project. '

3.12.8 The Work shall be in accordance with approved submittals, except that the Contractor
shall not be relieved of responsibility for deviations from requirements of the Contract Documents
by the Design Consultant’s approval of Shop Drawings, Product Data, Samples or similar
submittals unless the Contractor has specifically informed the Design Consultant in writing of such
deviation at the time of submitial and (1) the Design Consultant has given written approval in the
specific deviation as a minor change in the Work, or (2) a Change Order cr Field Work Directive
has been issued authorizing the deviation. The Contractor shall not be relieved of responsibility !
for errors or omissions in Shop Drawings, Product Data, Samples or similar submittals by the i

Design Consuitant’s approval thereof.

3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings,
Product Data, Samples or similar submittals, to revisions other than those requested by the
Design Consultant on previous submittals. In the absence of such writien notice, the Design
Consultant's approval of a resubmission shall not apply to such revisions.

3.12.10 The Contractor shall not be required to provide professional services which constitute the
practice of architecture or engineering unless such services are specifically required by the i
Contract Documents for a portion of the Work or unless the Contractor needs to provide such
services in order to carry out the Contractor's responsibilities for construction means, methods,
techniques, sequences and procedures. The Contractor shall not be required to provide
professional services in violation of applicable law. If professional design services or certifications
by a design professional related to systems, materials, or equipment are specifically required of
the Contractor by the Contract Documents, the Owner and the Design Consultant will specify all
performance and design criteria that such services must satisfy. The Contractor shall cause such
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services or certifications to be provided by a properly licensed design professional, whose
signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop
Drawings and other submittals prepared by such professional. Shop Drawings and other
submittals related to the Work designed or certified by such professional, if prepared by others,
shall bear such professional’s written approval when submitted to the Design Consultant. The
Owner and the Design Consultant shall be entitled to rely upon the adequacy, accuracy and
completeness of the services, certifications or approvals performed by such design professionals,
provided the Owner and Design Consultant have specified to the Contractor all performance and
design criteria that such services must satisfy. Pursuant to this Section 3.12.10, the Design
Consultant will review, approve or take other appropriate action on submittals only for the limited
purpose of checking of conformance with information given and the design concept expressed in
the Contract Documents. The Contractor shall not be responsible for the adequacy of the
performance or design criteria required by the Contract Documents.

Use OF SITE

3.13.1 Contractor shall confine construction equipment, the storage of materials and equipment
and the operations of workers to areas permitted by law, ordinances, permits, or the requirements
of the Contract Documents, and shall not unreasonably encumber the premises with construction

equipment or other materials or equipment.

3.13.2 Contractor shalf not load nor permit any part of any structure tc be loaded in any manner
that will endanger the structure, nor shall Contractor subject any part of the Work or adjacent

property 1o stresses or pressures that will endanger it.

3.18.8 The Contractor will abide by all applicabte rules and regulations of the Owner with respect
to conduct, including smoking, parking of vehicles, security regulations and entry into adjacent

facilities owned by the City.

3.18.4 The Contractor shall provide access to residents and businesses affected by the
construction of this project to the greatest extent possible, including temporary base and asphalt.

3.13.5 CONSTRUCTION STAKING AND LAYOUT

The owner will have appropriate Temporary Bench Marks (TBM) and baseline (horizontal and
vertical) established. As of the date of the nofice to proceed, it will be the Contractor's
responsibility to protect, preserve and reestablish (if required) the TBM and/or baseline.
Construction staking and tolerances shall be in accordance with the "Manual of Practice for Land

Surveying in the State of Texas Category 5".

The contractor shall layout his work from established baseline and TBM indicated on the

drawings, and shall be responsible for all measurements in connection with the layout. The
Contractor shall furnish, at his own expense, all stakes, templates, platforms, equipment, tools,
materials, and labor required to layout any part of the work. The Contractor shall be responsible
for maintaining and preserving baseline and TBM indicated on the drawings for duration of
construction. If such marks are destroyed, the Contractor shall replace them at his own expense.
At the end of Construction of the project, the Contractor shall provide the City a grade certificate
prepared by a Registered Profession Land Surveyor. This certificate should state that the
infrastructure is constructed in accordance to the construction documents or as approved by the
owner and Engineer of Record which is noted on the record plan set.

CUTTING AND PATCHING

3.14.1 The Contractor shall be responsible for cutting, fitting or patching required to complete the
Work or to make its parts fit together properly
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3.14.2 The Contractor shall not damage or endanger a portion of the Work or fully or partially
completed construction of the Owner or separate contractors by cutting, patching or otherwise
altering such construction, or by excavation. The Contractor shall not cut or otherwise alter such
construction by the Owner or a separate contractor except with written consent of the Owner and
of such separate contractor, which consent shall not be unreasonably withheld. The Contractor
shall not unreasonably withhold from the Owner or a separate contractor the Contractor’s consent

to cutting or otherwise altering the Work.

3.14.3 Any part of the finished Work damaged during installation or prior to Substantial
Completion of the Work (or such earlier date established in Section 8.9) shall be repaired so as io
be equal in quality, appearance, serviceability and other respects to an undamagec item or part of
the Work. Where this cannot be fully accomplished the damaged item or part shall be replaced.

CLEANING UP.

3.15.1 During the progress of the Work, Contractor shall keep the Site and surrounding area free
from accumulations of waste materials, rubbish, and other debris resulting from the Work.
Contractor shall clean, sweep, mop, brush anc polish, as appropriate, the interior of the
improvements or renovated areas, including but not limited to, any fioors, carpeting, ducts,
fixtures, and ventilation units operated during construction, and shall clean exterior gutters,
drainage, walkways, driveways and roofs of debris. if the Contractor fails to clean up as provided
in the Contract Documents, the Owner may do so and the cost therefore shall be charged to the

Contractor

3.15.2 Prior to Substantial Completion of the Work, Contractor shall remove all waste materials,
rubbish and debris from and about the premises as well as all tools, appliances, construction
equipment and machinery, and surplus materials, and shall leave the site clean and ready for
occupancy, by Owner. Contractor shall clean, sweep, mop, brush and polish, as appropriate, the
interior of the improvements or renovated areas, including but not limited ta, any floors, carpeting,
ducts, fixtures, and ventilation units operated during construction, and shall clean exterior gutters,
drainage, walkways, driveways and roofs of debris. Contractor shall restore to their original
condition those portions of the Site not designated for alteration by the Contract Documents. If
the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and

the cost therefore shall be charged to the Contractor.

Access To WoRrkK. The Contractor shall provide the Owner and Design Consultant access o the
Work in preparation and in progress wherever located.

PATENT FEES AND ROYALTIES.

3.17.1 Contractor shall pay al! license fees and royalties and assume all costs incident to the use
of the performance of the Work or the incorporation in the Work of any invention, design, process,
product, or device which is the subject of patent rights or copyrights held by others. If a particular
inventicn, design, process, product or device is specified in the Contract Documents for use in the
performance of the Work and if to the actual knowledge of Owner its use is subject to patent
rights or copyrights calling for the payment of any license fee or royalty to others, the existence of
such rights shall be disclosed by Owner in the Contract Documents.

INDEMNITY PROVISIONS.

Contractor covenants and agrees to HOLD HARMLESS and UNCONDITIONALLY INDEMNIFY, -

PROTECT and DEFEND the City, its elected officials, employees, officers, directors, volunteers
and representatives of the City, individually or collectively, from and against any and all third party
claims, demands, actions, liabilities, liens, losses, damages, costs and expenses, of every kind

and character whatsoever, including without limitation by enumeration the amount of any

judgment, penalty, interest, court costs and reasonable legal fees incurred in connection with the

same, or the defense thereof, for or in connection with loss of life or personal injury (including
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employees of Contractor and of Owner) damage to property (other than the Work itself and
including property of Contractor and of Owner), bu* only to the exient caused by the negligent acts
or omissions of, or incident to or in connection with or resulting from the negligent acts or
omissions of, Contractor, its agents, servents, and employees, or its subcontractors and their
agents, servants, and employees, in connection with the Work to be performed, services to be
rendered, or materials to be furnished, under this Contract. Notwithstanding anything to the
contrary included herein, in no event shall the Contractor be liable for claims arising out of
accidents resulting from the sole negligence of Owner, all without however, waiving any
governmental immunity available to the City under Texas Law and without waiving any defenses

of the parties under Texas Law.

3.18.2 In addition to the above, Contractor also covenants and agrees to HOLD HARMLESS and
UNCONDITIONALLY INDEMNIFY, PROTECT and DEFEND the City, its elected officials,
employees, officers, directors, volunteers and representatives of the City, individually or
coliectively, from and against any and all third party claims, demands, actions, liabilities, liens,
losses, damages, costs and expenses, of every kind and character whatsoever, including without
limitation by enumeration the amount of any judgment, penalty, interest, court costs and
reasonable legal fees incurred in connection with the same, or the defense thereof, for or in
connection with loss of life or personal injury (including employees of Contractor and of Owner)}
damage to property (other than the Work itself and including property of Contractor and of
Owner), but only to the extent caused by the intentional or deliberate misconduct, grossly
negligent, willful acts or omissions of, Contractor, its agents, servants, and employees, or its
subcontractors and their agents, servants, and employees, or in connection with the Work to be
performed, services to be rendered, or materials to be furnished, under this Contract, including
but not limited to violations of any statute, regulation, ordinance or provision of this Contract.
Notwithstanding anything to the contrary included herein, in no event shall the Contractor be liable
for claims arising out of accidents resulting from the sole negligence of Owner, all without
however, waiving any governmental immunity available to the City under Texas Law and without
waiving any defenses of the parties under Texas Law.

3.18.3 Intellectual Property Indemnification Contractor shall protect, indemnify, and defend
and/or handle at its own cost and expense any claim or action against City, its elected officials,
employees, officers, directors, volunteers and representatives of the City, individually or
collectively, for infringement of any United States Patent, copyright or similar property right
including, but not limited to, misappropriation of frade secrets and any infringement by Contractor
and its employee or its subcontractors and their agents, servants, and employees, based on any
deliverable or any other materials furnished hereunder by the Contractor, and used by either City
or Contractor within the scope of this agreement {unless said infringement results directly from
Contractor's compliance with City's written standards or specifications). Contractor does not
warrant against infringement by reason of Owner's or Design Consultant’s design of articles or their
use in combination with other materials or in the operation of any process. Contractor shall have
the sole right to conduct the defense of any such claim or action and all negotiations for its
seftlement or compromise, unless otherwise mutually agreed upon and expressed in writing
signed by the parties hereto. Contractor agrees to consult with the City Attorney during such
defense or negotiations, and make good faith efforis to avoid any position adverse to the interest
of the City. City will make available to Contractor any deliverables and/or works made for hire by
Contractor which are necessary to the defense of Contractor against any claim of infringement for

the duration of Contractor’s legal defense.

3.18.4 if such infringement claim or action has occurred or, in Contractor's judgment is likely to
occur, City shall allow the Contractor at Contractor's option and expense, (unless such
infringement results directly from Contractor's compliance with City's written standards or
specifications or by reason of City's or Design Consultants’ design of articles or their use in
combination with other materials or in the operation of any process for which the City shall be
liable) to either: {a) procure for City the right to continue using said deliverable and/or materials;
(b) modify such deliverable and/or materials to become non-infringing (provided that such
modification does not adversely affect City's intended use of the deliverable and/or materials as
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contemplated hereunder); (c) replace said deliverable and/or materials with an equally suitabie,
compatible and functionally equivalent non-infringing deliverable and/or materials at no additional
charge to City; or (d) if none of the foregoing alternatives is reasonably available to Contractor,
upon written request City shall return the deliverable and/or materials in question to Contractor
and Contractor shall refund all monies paid by City with respect to such deliverable and/or
materials and accept return of same. If any such cure provided for in this Section shall fail to
satisfy the third-party claimant, these actions shall not relieve Contractor from its defense and

indemnity obligations set forth in this Article.

3.18.5 The indemnification obligations under this Article 3.18 shall not be limited in any way by the
limits of any insurance coverage or any limitation on the amount or type of damages,
compensation, or benefits payable by, for, or to Contractor or any subcontractor, supplier, or any
other individual or entity under any insurance policy, workers' compensation acts, disability benefit

acts, or other employee benefits acts.

3.18.6 Workmen Safety. The indemnification hereunder shall include, without limiting the
generality of the foregoing, liability which could arise to the Owner, its agents, consultants, and
representatives or the Design Consultant pursuant to State staiutes for the safety of workmen and

in addition, all Federal statutes and rules existing there under for protection, occupational safety -

and health to workmen. It is agreed that the primary obligation of the Contractor is to comply with
these statutes in the performance by Contractor of the Work and that the obligations of the Owner,
its agents, consultants, and representatives under said statutes are secondary to that of the

Contractor.
3.18.7 Other Provisions Regarding Indemnity.

3.18.7.1 The provisions of this indemnification are solely for the benefit of the Parties
hereto and are not intended to create or grant any rights, contractual or otherwise, to any

other person or entity.

3.18.7.2 The indemnities contained herein shall survive the termination of this Contract
for any reason whatsoever.

3.18.7.3 Contractor shall promptly advise the City in writing of any claim or demand
against the City or Contractor, as the case may be, known to Contractor, related to or
arising out of Contractor’s activities under this Contract, and shali see to the investigation
and defense of such claim or demand at Coniractor’s cost. The City shall have the right,
at its option and at its own expense, to participate in such defense without relieving
Contractor of any of its obligations under this Article.

3.18.7.4 Defense Counsel. City shall have the right to approve defense counsel ,of which
approval will not be unreasonably withheld, to be retained by Contracior in fulfilling its
obligation hereunder to defend and indemnify City, unless such right is expressly waived
by City in writing. Contractor shall retain City approved defense counsel within seven {7)
business days of City’s written notice that City is invoking its right to indemnification under
this Contract. If Contractor fails to retain counsel within such time period, City shall have
the right to retain defense counsel on its own behalf and Contractor shall be liable for zll
costs incurred by City. City shall also have the right, at its option, to be represented by
advisory counsel of its own selection and at its own expense, without waiving the

foregoing.

' REPRESENTATIONS AND WARRANTIES. The Coniractor represents and warrants the following to the

Owner (in addition to the other representations and warranties contained in the Contract
Documents), as an inducement to the Owner to execute this Contract, which representations and
warranties shall survive the execution and delivery of the Contract and the Final Completion of the

Work:
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3.19.1 that it is financially solvent, able to pay its debts as they mature and possessed of
sufficient working capital to complete the Work and perform its obligations under the Contract

Documents;

3.19.2 that it is able to furnish the plant, tools, materials, supplies, eguipment and labor required
to complete the Work and perform its obligations hereunder and has sufficient experience and

competence 1o do so;

3.19.3 that it is authorized to do business in the State of Texas and properly licensed by all
necessary governmental and public quasi-public authorities having jurisdiction over it and over the

Work and the site of the Project;

3.19.4 that the execution of the Contract and its performance thereof is within its duly authorized
powers; and

3.19.5 that its duly authorized representative has visited the Site of the Work, familiarized itself
with the local conditions under which the Work is to be performed and correlated its observations
with the requirements of the Contract Documents.

BusINESS STANDARDS. Contractor, in performing it's obligations under Contract, shall establish
and maintain appropriate business standards, procedures, and controls, inciuding those
necessary to avoid any real or apparent impropriety or adverse impact on the interest of Owner or
affifiates. Contractor shall review, with Owner, at a reasonable frequency during the performance
of the Work hereunder, such business standards and procedures inciuding, without limitation,
those related to the activities of Contractor's employees and agents in their relations with Owner's
employees, agents, and representatives, vendors, subcontractors, and other third parties, and
those relating to the placement and administration of purchase orders and subcontracts.

ARTICLE 4. ADMINISTRATION OF THE CONTRACT.

4.1

4.2

DESIGN CONSULTANT.

4.1.1  Definition. A person registered as an Architect pursuant to Tex. Occupations Code Ann.,
Chapter 1051, as a landscape Architect pursuant to Texas Occupations Code, Chapter 1052, and/or
a person licensed as a professional engineer pursuant to Texas Occupations Code, Chapter 1001,
or a firm employed by Owner or Design-Build Contractor to provide professional Architectural or
engineering services and exercising overall responsibility for the design of a Project or a significant
portion thereof, and performing certain contract administration responsibilities as set forth in the
Contract. The term "Design Consultant”, unless the context clearly indicates otherwise, means an
engineer or other Design Consultant in private practice retained for a specific project under a

contractual agreement with the City.

4.1.2 Duties, responsibilities and limitations of authority of the Design Consultant as set forth in
the Contract Documents shall not be restricted, modified or extended without written consent of the
Owner, Contractor and Design Consultant. Consent shall not be unreasonably withheld. The Owner
shall, and shall cause the Design Consultant to, exercise good faith and commercially reasonable
standards in the administration, control, and approval of the Work.

4.1.3 If the employment of the Design Consultant is terminated, the Owner shall employ a new
Design Consultant whose status under the Contract Documents shall be that of the former Design

Consultant.
ROLE OF THE DESIGN CONSULTANT IN ADMINISTRATION OF THE CONTRACT.
4.2.1  The Design Consultant will provide administration of the Contract as described in the

Contract Documents, and will be an Owner’s representative (1) during construction, (2} until final
payment is due and (3) with the Owner's concurrence, from time to time during the one-year
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period for correction of Work described in Section 12.2. The Design Consultant will have authority
to act on behalf of the Owner only to the extent provided in the Contract Documents, unless
otherwise modified in writing in accordance with other provisions: of the Contract.

4.2.2 The Design Consultant will advise and consult with the Owner. The Owner's instruction to
the Contractor may be issued through the Design Consultant, but the Owner reserves the right to
issue instructions directly to the Contractor through other designated City representatives.
Contractor understands that City may modify the authority of such Design Consultant as provided
in the terms of its contract relationship with the Design Consultant, and the Director shall, in such
event, be vested with powers formerly exercised by such Design Consultant, provided written
notice of such modification shall be immediately served on the Contractor in writing. Nothing
herein shall authorize independent agreements between Contractor and such Design Consultant,
nor shall the Design Consultant be deemed to have a legal relationship with the Contractor.

4.2.3 The Design Consultant will make visits to the Site at intervals appropriate to the various
stages of construction to operations (1} to become generally familiar with and to keep the Owner
informed about the progress and guality of the portion of the Work completed, (2) to endeavor to
guard the Owner against defects and the Work. However, the Design Consultant will not be
required to make exhaustive or continuous on-site inspections to check the quaiity or quantity of
the Work. The Design Consultant will neither have control over or charge of, nor be responsible
for, the construction means, methods, techniques, sequences or procedures, or for the safety
precautions and programs in connection with the Work, since these are solely the Contractor’s
rights and responsibilities under the Contract Documents, except as provided in Section 3.3.1.
The Design Consultant’s efforts will be directed toward providing for Owner a greater degree of
confidence that the completed Work will generally conform to the Contract Documents.

4.2.4 The Design Consuitant will not be responsible for the Contractor's failure to perform the
Work in accordance with the requirements of the Contract Documents. The Design Consultant
will not have control over or charge of and will not be responsible for acts or omissions of the
Contractor, Subcontractor, or their agents or employees, or any other persons or entities
performing portions of the Work

4.2.5 Communications Facilitating Contract Administration. Except as otherwise provided in
the Contract Documents or when direct communication have been specifically authorized, the
Owner and Contractor shall endeavor to communicate with each other through the Inspectors
about matters arising out of or relating to the Contract. Communications by and with the Design
Consultant's consultants shall be through the Design Consultant. Communications by and with
Subcontractors and material suppliers shall be through the Contractor. Communications by and
with separate contractors shall be through the Owner. «

4.2.6 Based on the Design Consultant's evaluations of the Contractor’s Application for
Payment, the Design Consultant will review and certify the amounts due the Contractor and will
issue Certificates for Payment in such amounts.

4.2.7 Except as otherwise provided in the Supplementary or Special Conditions, the Design
Consultant and the Owner wili have authority to reject Work that does not conform to the Contract
Documents. Whenever the Design Consultant or Owner considers it necessary or advisable, the
Design Consultant will have authority to require inspection or testing of the Work in accordance
with Sections 13.5.2 and 13.5.3, whether or not such Work is fabricated, installed or completed.
However, neither this authority of the Design Consuitant or Owner nor a decision made by either,
in good faith, to exercise or not to exercise such authority shall give rise to a duty or responsibility
of the Design Consultant to the Contractor, Subcontractors, material and equipment suppliers,
their agents or employees, or other persons or entities performing porticns of the Work.

4.2.8 The Design Consultant will review and approve or take other appropriate action upon the
Contractor's submittals such as Shop Drawings, Product Data and Samples, but only for the
limited purpose of checking for conformance with information given and the design concept
expressed in the Contract Documents. The Design Consultant will perform these reviews in a
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timely fashion so as to not delay the Work. The Design Consultant will respond to submittals such
as Shop Drawings, Product Data, and Samples pursuant to the procedures set forth in Division 1
of the Project Specifications. Review of such submittals is not conducted for the purpose of
determining the accuracy and compieteness of eguipment or systems, all of which remain the
responsibility of the Contractor as required by the Contract Documents. The Design Consultant’s
review of the Contractor's submittals shall not relieve the Contractor of the obligations under
Sections 3.3, 3.5 and 3.12. The Design Consultant’s review shall not constitute approval of safety
precautions or, unless otherwise specifically stated by the Design Consultant, or any construction
means, methods, techniques, sequences or procedures. The Design Consultant’s approval of a
specific item shall not indicate approval of an assembly of which the item is a component.

4.2.9 The Design Consultant will prepare Change Orders and Field Work Directives, and with
concurrence of the ODR, will have authority to order minor changes in the Work not involving an
adjustment in the Contract Sum or an extension of the Contract Time. Such changes shall be
effected by written order, which the Contractor shall carry out promptly and record on the as-buitt
record documents.

4.2.10 The Design Consuitant and the Owner will conduct inspections to determine the date or
dates of Substantial Completion and the date of final completion. The Design Consultant will
receive and forward to the Owner, for the Owner’s review and records, written warranties and
related documents required by the Contract and assembled by the Contractor, and will issue a
final Certificate for Payment upon compliance by the Contractor with the reguirements of the

Contract Documents.

4.2.11 Upon wriiten request of the Owner or Contractor, the Design Consultant will issue its
interpretation of the requirements of the plans and specifications The Design Consultant’s
response to such requests will be made in writing within any time limits agreed upon or otherwise
with reasonable promptness. |If no agreement is made concerning the time within which
interpretations required for the Design Consultant shall be furnished in compliance with this
Section 4.2, then no delay will be recognized on account of any failure by the Design Consultant to
furnish such interpretations except for actual substantiated delays for which the Contractor is not
responsible occurring more than 15 days after written request is made for the interpretations.

4.2.12 Interpretations and decisions of the Design Consultant will be consistent with the intent of
and reasonably inferable from the Contract Documents and will be in writing or in the form of

drawings.

4.2.13 The Design Consultant’s decisions on matters relating to aesthetic effect will be final if
consistent with the intent expressed in the Contract Documents and not expressly overruled in

writing by the Owner. :

CLAIMS AND DISPUTES.

4.3.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of
right, adjustment or interpretation of Contract terms, payment of money, extension of time or other
relief with respect to the terms of the Contract. The term “Ciaim” also includes other disputes and
matters in guestion between the Owner and Contractor arising out of or relating to the Contract.
Claims must be initiated by written notice. Except as contemplated by Section 4.3.10, every Claim
of the Conitractor, whether for additional compensation, additional time, or other relief, including
but not limited to claims arising from concealed conditions, shall be signed and sworn to by an
authorized corporate officer (if not a corporation, then an official of the company authorized to bind
the Contractor by his signature) of the Contractor, verifying the truth and accuracy of the Claim..
The responsibility to substantiate Claims shall rest with the party making the Claim.

4.3.2 Time Limit on Claims. Claims by the Contractor must be initiated within 21 days after
occurrence of the event giving rise to such Claim. Claims by the Contractor must be initiated by
written notice to the Design Consultant and the Owner. Claims by the Owner must be initiated by

written notice 1o the Contractor.
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4.3.3 Continuing Contract Performance. Pending final resoiution of a Claim, except as :
otherwise agreed in writing or as provided in Sections 4.5.1 or 9.7.1 and Article 14, the Contractor

shalt proceed diligently with performance of the Contract and the Owner shall continue to make '
payments in accordance with the Contract Documents.

4.3.4 Claims for Concealed or Unknown Conditions. If conditions are encountered at the site
which are (1) subsurface or otherwise concealed physical conditions which were not known to the i
Contractor and which differ materially from those indicated in the Contract Documents or the |
reports of investigations and tests of subsurface and latent physical conditions provided by Owner I
to-Contractor prior to the preparation by Contractor of its Bid and referred to above or (2) unknown
physical conditions of an unusual nature, which differ materially from those ordinarily found to
exist and generally recognized as inherent in construction activities of the character provided for in
the Contract Documents in the general vicinity of the Project site, then the Contractor shall notify
the Owner and the Design Consuliant of such conditions promptly before conditions are disturbed,
and in no event less than 3 days after first observation of the conditions. The Design Consultant

will promptly investigate such conditions and report its findings to the Owner. If the Owner and the J
Contractor cannot agree on an adjustment to the Contract Sum or Contract Time, the adJustment
shall be subject to dispute resolution pursuant to Article 4.5.

4.3.5 Claims for Additional Cost. If the Contractor wishes to make Claim for an increase in the
Contract Sum, written notice as provided in this Section 4.3 shall be given befere proceeding to i
execute the Work; provided that prior notice is not reguired for Claims relating to an emergency :’
endangering life or property. If the Contractor believes additional cost is involved for reasons
including but not limited to (1) a written interpretation from the Design Consultant, (2) an order by
the Owner to stop the Work where the Contractor was not at fault, (3) a written order for a minor
change in the Work issued by the Design Consultant, (4} failure of payment by the Owner, (5}
termination of the Contract by the Owner for convenience, (8} Owner's suspension or (7) other
reasonable grounds, a Claim shall be filed in accordance with this Section 4.3.

4.83.6 Claims for Additional Time.

4.3.6.1 If the Contractor wishes to make Claim for an increase in the Contract Time,
written notice as provided in this Section 4.3 shall be given. The Contractor’s Claim shall
include an estimate of probable effect of delay on progress of the Work. In the case of a
continuing delay only one Claim is necessary.

4.3.6.2 The Contractor shall be entitied to an extension of the Contract Time for delays
or disruptions due to unusually severe weather in excess of that normally experienced at “
the job site, as determined from climatological data set forth in Specification 700 of the
Project specifications. The Contractor shall bear the entire economic risk of all weather
delays and disruptions, and shall not be entitled to any increase in the Contract Sum by
reason of such delays or disruptions. Requests for an extension of time pursuant to this
Section shall be submitted to the Design Consultant not iater than the fifteenth (15™) day
of the month following the month during which the delays or disruptions occurred, and
shall include documentation and all details reasonably available demonstrating the nature
and duration of the delays or disruptions and their effect on the critical path of the

Schedule.

4.3.7 [njury or Damage to Person or Property. If either party to the Contract suffers injury or
damage to person or property because of an act or omission of the other party, or of others for i
whose acts such party is legally responsible (including, with respect to the Owner, the acts or
omissions of the Owner's separate contractors), written notice or such.injury or damage, whether
or not insured, shall be given to the other party within a reasonable time not exceeding three (3)
business days after the discovery of the injury or damage. The notice shall provide sufficient
detall to enable the other party to investigate the matter.
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4.3.8 Change in Unit Prices. If unit prices are stated in the Contract Documents or subsequently
agreed upon, and if quantities originally contemplated are materially changed in a proposed
Change Order or Field Work Directive so that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Owner or Contractor, the applicable unit prices

shall be eguitably adjusted.

4.3.9 Claims for Consequential Damages. Except as otherwise provided in this Contract, in
calculating the amount of any Claim or any measure of damages for breach of contract (such
provision to survive any termination following such breach}, the following standards will apply both
to claims by the Contractor and to claims by the Owner:

4.3.9.1 No consequential, indirect, incidental, punitive, or exemplary damages will be
allowed, whether or not foreseeable, regardiess of whether based on breach of contract,
tort (including negligence), indemnity, strict liability, or other bases of liability.

4.3.9.2 No recovery shall be based on a comparison of planned expenditures to total
actual expenditures, or on estimated losses of labor efficiency, or on a comparison of
planned manloading to actual manloading, or any other similar analysis that is used to
show total cost or other damages.

4.3.8.3 Damages are limited to extra costs specifically shown to have been directly
caused by a proven wrong for which the other party is claimed to be responsible.

4.3.9.4 The maximum amount of any recovery for delay, to the extent damages for delay
are not otherwise disallowed by the terms of the Contract, shall be as is provided in

Section 8.3.2 hereof.

4.3.2.5 No damages will be allowed for home office overhead or other home office
charges or any Eichleay formula calculation, except as expressly authorized by. the
Contract Documents.

4.3.9.6 No profit will be allowed on any damage claim, except as expressly authorized by
the Contract Documents.

4.3.10 Subcontractor Pass-Through Claims. In the event that any Subcontractor of the
Contractor asserts a claim to the Contractor that the Contractor seeks to pass through to the
Owner under the Contract Documents, any entitlement to submit and assert the claim as to the

Owner shall be subject to:

4.3.10.1 the requirements of Section 4.3 of these General Conditions; and

43102 the following additional three. requirements listed below, all three of which
additional requirements shall be conditions precedent to the entitlement of the Contractor
to seek and assert such claim against the Owner:

(i) the Contractor shall either {A) have direct legal liability as a matter of
contract, common law, or statutory law to the Subcontractor for the claim that
the Subcontractor is asserting or (B) the Contractor shall have entered into a
written liguidating agreement with the Subcontractor, under which agreement
the Contractor has agreed to be legally responsible to the Subcontractor for
pursing the assertion of such claim against the Owner under the Contract and
for paying to the Subcontractor any amount that may be recovered, less
Contractor's included markup (subject to the limits in the Contract Documents
for any markup). The liability or responsibilities shall be identified in writing by
the Contractor to the Owner at the time such claim is submitted to Owner, and
. a copy of any liquidating agreement shall be included by the Contractor in the

claim submittal materials..
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(i) The Contractor shall have reviewed the claim of the Subcontractor prior to
its submittal to Owner anc shall have independently evaluated such claim in
good faith to determine the extent to which the ciaim is believed in good faith to
be valid. The Contractor shall inform the Owner that the Contractor has made a
review, evaluation, and determination that the claim is made in good faith and is
believed to be valid.

(i) The Subcontractor making the claim to the Contractor shall certify to the
Contractor and to the Owner that it has compiled, reviewed and evaluated the
merits of such claim and that the claim is believed in good faith by the
Subcontractor to be valid. A copy of the certification by the Subcontractor shall
be included by Contractor in the claim submittal materials.

4.3.10.3 Any failure of the Contractor to comply with any of the foregoing requirements
and conditions precedent with regard to any such claim shall constitute a waiver of any
entitlement to submit or pursue such claim.

4.3.10.4 Receipt and review of a claim by the Owner under this Section shall not be
construed as a waiver of any defenses to the claim available to the Owner under the

Contract Documents or law.

4.3.11 Owner’s Right to Order Acceleration and to Deny Claimed and Appropriate Time
Extensions, in Whole or in Part. The Contractor acknowledges and agress that Substantial
Completion of the Work by or before the Scheduled Completion Date is of substantial importance
to Owner. The following provisions, therefore, will apply:

(1) If the Contractor falls behind the approved construction schedule for whatever reason, the
Owner shall have the right, in the Owner’s sole discretion, to order the Contractor to develop a
schedule recovery plan to alter its work sequences or to otherwise accelerate its progress in such
a manner as to achieve Substantial Completion on or before the Contract Time completion date or
such other date as Owner may reasonably direct and, upon receipt, the Contractor shall take all
action necessary to comply with the order. In such event, any possible right, if any, of the
Contractor to additional compensation for any acceleration shall be subject to the terms of this

Section 4.3.11.

2) In the event that the Contractor is entitied to an extension of Contract Time and has
properly initiated a Claim for a time extension in accordance with Section 4.3(a) above, the Owner
shall have the right, in the Owner's sole discretion, to deny all, or any part, of the Claim for
extension of Contract Time and to order Contractor to exercise its commercially reasonable
efforts to achieve Substantial Completion on or before the date that would have been required but
for the existence of the event giving rise to the Claim by giving written notice to the Contractor
provided within fourteen (14) days after receipt of the Contractor's Claim. lf the Owner denies the
Contractor's claim for an extension of Contract Time under this Subparagraph 4.3.11(2), either in
whole or in part, the Contractor shall proceed to prosecute the Work in such a manner as to
achieve Substantial Completion on or before the then existing Scheduled Completion Date. If,
after initiating good faith acceleration efforts and through no fault of the Contractor, the Contractor
is unable to achieve Substantial Completion within the originally scheduled Contract Time, the
Owner will not be entitled to liquidated damages.

(3) If the Owner orders the Contractor to accelerate the Work under Section 4.3.11(2) above,
and the Contractor would have been entitled to a time extension for a reason specifically allowed
under the Contract Documents for an amount of time that would have justified approval by the
Owner if not for the need and right to complete the Project within the stipulated period, the
Contractor may initiate a Claim for schedule recovery or acceleration costs pursuant to Section
4.3.1. Any resulting Claim for these costs properly initiated by the Contractor under Section 4.3.1
above shall be limited to those reasonable and documented direct costs of labor, materials,
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equipment, and supervision solely and directly atfributable to the actual recovery or acceleration
activity necessary to bring the Work back within the then existing approved construction schedule.
These direct costs inciude, but are not limited to, the premium portion of overtime pay additional
crew, shift, or equipment costs if requested in advance by the Contractor and approved in writing
by the Owner. A percentage markup for the prorated cost of premium on the existing performance
and payment bonds and required insurance, profit and field overhead, not to exceed the markups
permitted by this Contract, will be allowed on the claimed costs. NO OTHER MARKUP FOR
PROFIT, OVERHEAD (INCLUDING BUT NOT LIMITED TO HOME OFFICE OVERHEAD) OR
ANY OTHER COSTS WILL BE ALLOWED ON ANY ACCELERATION CLAIM. The Owner shall
not be liable for any costs related to an acceleration claim other than those described in this

Clause 4.3.11.

4.3.12 Attorney’s Fees. IN ACCORDANCE WITH SECTION 271.158 OF THE TEXAS LOCAL
GOVERNMENT CODE, AS AMENDED, THE CONTRACTOR SHALL NOT BE ENTITLED TO
RECOVER ATTORNEY’S FEES OR CERTAIN DIRECT OR CONSEQUENTIAL DAMAGES AS
A PART OF ANY CLAIM MADE UNDER THE CONTRACT DOCUMENTS OR IN ANY
SUBSEQUENT LAWSUIT OR ALTERNATIVE DISPUTE RESOLUTION PROCEEDING, AND
CONTRACTOR HEREBY EXPRESSLY WAIVES SUCH CLAIMS,

4.3.13_No Waiver of Governmental immunity. NOTHING IN THIS CONTRACT SHALL BE
CONSTRUED TO WAIVE THE OWNER'S GOVERNMENTAL IMMUNITY FROM LAWSUIT,
WHICH IMMUNITY IS EXPRESSLY RETAINED TO THE EXTENT [T IS NOT CLEARLY AND

UNAMBIGUQUSLY WAIVED BY STATE LAW.

RESOLUTION OF CLAIMS AND DISPUTES.

441 Recommendation of Design Consultant.

4.4.1.1 Claims by the Contractor against the Owner and Claims by the Owner against the
Contractor, including those alleging an error or omission by the Design Consultant but
exciuding those arising under Sections 10.3 and 10.5, shall be referred initially to the
Design Consultant for consideration and recommendation to the Owner. An initial
recommendation by the Design Consultant shall be required as a condition precedent to
mediation or litigation of all Claims by the parties arising prior to the date final payment is
due, unless 30 days have passed after the Claim has been referred to the Design
Consultant with no recommendation having been rendered by the Design Consuitant.

4.4.1.2 The Design Consultant will review Claims and within 10 days of receipt of the
Claim and take one or more of the following actions: (1) request additional supporting
data from the party making the Claim; (2) issue an initial recommendation; (3) suggest a
compromise; or (4) advise the parties that the Design Consultant is unable to issue an
initial recommendation due to a lack of sufficient information or conflict of interest.

4.41.3 Following receipt of the Design Consultant’s initial recommendation regarding a
claim, the Owner and Contractor shall attempt to reach agreement as to any adjustment
to the Contract Sum and/or Contract Time. If no agreement can be reached either party
may request mediation of the dispute pursuant to Section 4.5.

4.4.1.4 If the Design Consultant reguests a party to provide a response to a Claim or to
furnish additional supporting data, such party shall either provide a response or the
requested supporting data, advise the Design Consultant when the response or
supporting data-will be furnished, or advise the De31gn Consultant that no response of

supporting data will be furnished.

4.4.2 Waiver of Lien. It is understood that by virtue of this Contract, no mechanic, contractor,
materialman, artisan, or laborer, whether skilled or unskilled, shall ever in any manner have,
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claim, or acquire any lien upon the building, or any of the improvements of whatever nature or
kind so erected or to be erected by virtue of this Contract nor upon any of the land upon which
said building or any of the improvements are so erected, built, or situated.

ALTERNATIVE DISPUTE RESOLUTION.

4.5.1 Continuation of Work Pending Dispute Resolution. Each party is required to continue to

perform its obligations under this Contract pending final resolution of any dispute arising out of or
relating to this Contract unless it would be impossible or impracticable under the circumstances.

452 Reguirement for Senior Level Negotiations. Before invoking mediation or any other
alternative dispute process set forth herein the parties agree that they shall first try to resolve any
dispute arising out of or related to this Contract through discussions directiy between those senior
management representatives within their respective organizations who have overall managerial
responsibiiity for similar projects. This step shall be a condition precedent to use of any other
alternative dispute resolution process. If the parties’ senior management representatives cannot
resolve the dispute within thirty days afier a party delivers a written notice of such dispute, then
the parties shall proceed with the alternative dispute resolution process contained herein,
including-mediation and/or litigation. All negotiations pursuant to this clause are confidential and
shall be freated as compromise and settlement negotiations for purposes of applicable rules of

evidence.

453 Mediation.

4.5.3.1 In the event that the Owner or the Coniractor shall contend that the other has
committed a material breach of this Contract, the party alleging such breach shall, as a
condition precedent to filing any lawsuit, request mediation of the dispute.

4.5.3.2 Request for mediation shall be in writing, and shall request that the mediation
commence not less than 30 or more than 90 days following the date of the request,

except upon agreement of both parties.

4.5.3.3 In the event the Owner and the Contractor are unable to agree to a date for the
mediation or to the identity of the mediator or mediators within 30 days following the date
of the request for mediation, all conditions precedent in this Section 4.5 shall be deemed

to have occurred.

4.5.3.4 The parties shall share the mediator’s fee and any filing fees equally. Venue for
any mediation or lawsuit arising under this Contract shall be in Bexar County, Texas Any
agreement reached in mediation shall be enforceable as a setllement agreement in any
court having jurisdiction thereof. No provision of this Contract shall waive any immunity or
defense. No provision of this Contract is a consent to suit.

ARTICLE5. SUBCONTRACTORS

5.1

52

FINAL DRAFT 08/9/07

DEFINITION. A Subconiractor is & person or entity who has a direct contract with the Contractor to
perform a portion of the Work at the site. The term "Subcontractor” is referred to throughout the
Contract Documents as if singular in number and means a Subcontractor or an authorized

.representative of the Subcontractor. The term “Subcontractor” does not include a separate
. contractor or subcontractors of a separate contractor. : .

AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

5.2.1 The Contractor shall, prior to entering into an agreement with such persons; notify the
Director in writing of the names of all proposed first tier Subcontractors for the Work.
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522 Contractor shall not employ any Subcontractor or other person or organization (including
those who are to furnish the principal items of materials or equipment), whether initially or as a
substitute, against whom Owner may have reasonable objection. A Subcontractor or other person or
organization identified in writing to Owner prior to the Notice of Award and not objected to in writing
by Owner prior to the Notice of Award will be deemed acceptable to Owner.  Acceptance of any
Subcontractor, other person, or organization by Owner shall not constitute a waiver of any right of
Owner to reject defective Work. If Owner, after due investigation, has reasonable objection to any
Subcontractor, other person or prganization proposed by Contractor after the Notice of Award, the
Contractor will be required to submit an acceptable substitute. The Contract Sum will be equitably
adjusted, if permitted by applicable law, for any change in the price of the subcontract work resulting
from such substitution. Contractor shall not be required to employ any Subcontractor, other person,
or organization against whom Contractor has reasonable objection.

523 Contractor shall be fully responsible toc Owner for all acts and omissions of his
Subcontractors and of persons and organizations directly or indirectly employed by them and of
persons and organizations for whose acts any of them may be liable to the same extent that
Contractor is responsible for the acts and omissions of persons directly employed by Contractor.
Nothing in the Contract Documents shall create any contractual relationship between Owner and any

Subcontractor or other person or organization having a direct contract with Contractor, nor shall it -

create any obligation on the part of Owner to pay or to see to the payment of any moneys due any
Subcontractor or other perscn or organization, except as may otherwise be reguired by law. Owner
may furnish o any Subcontractor or other person or organization, to the extent practicable, evidence
of amounts paid to Contractor on account of specific Work done.

524 The divisions and sections of the Specifications and the -identifications of any Drawings
shall not controf Contractor in dividing the Work among Subcontractors or delineating the Work to be

performed by any specific trade.

5.25 All Work performed for Contractor by & Subcontractor will be pursuant to an appropriate
agreement between Contractor and the Subcontractor which specifically binds the Subcontractor to
the applicable terms and conditions of the Contract Documents for the benefit of Owner.

5.2.6 SBEDA/DBE Reporting and Auditing. During the term of the contract, the Contractor must
report the actual payments to all SBEDA or DBE (as applicable) Subcontractors and Suppiliers in the
time intervals and format prescribed by the City of San Antonio. The City reserves the right, at any
time during the term of this Contract, to request additional information, documentation or verification
of payments made to such Subconiractors and Suppliers in connection with this Contract.

Verification of amounts being reported may take the form of requesting copies of canceled checks

paid to SBEDA or DBE Subcontractors and Suppliers and/or confirmation inquiries directly to the
SBEDA or DBE participants. Proof of payments, such as copies of canceled checks must properly
identify the project name or project number to substantiate a SBEDA or DBE payment for the

Project. ‘

5.2.7 Small Business Subcontractor_Substitutions. See SBEDA or DBE Requirements in

" Supplementary Conditions for Substitution of Subcontractors. Failure to follow such procedures is

an event of default under this Contract and may be grounds for termination.

5.2.8 Internet-based Project Management Systems. At its option, Owner may administer its
design and construction management through an Internet-based management system. In such
cases, the Contractor shall conduct communication through this media and perform all Project
related functions utilizing this database system. This includes correspondence, submittals, requests

for information, vouchers, or payment requests and processing, Amendment, Change Orders and

other administrative activities. When such systems are employed, the Owner shall administer the
software, shall provide training to Project Team Members, and shall make the software accessible
via the Internet to all Project Team Members.

SUBCONTRACTUAL RELATIONS. By appropriate agreement, written where legally required for
validity, the Contractor shall require each Subcontractor, to the extent of the Work to be
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performed by the Subcontractor, io be bound to the Contractor by terms of the Contract
Documents and to assume toward the Contractor all the obligations and responsibilities, including
the responsibility for safety of the Subcontractor's Work, which the Contractor, by these
Documents, assumes toward the Owner and Design Consultant. Each subcontract agreement
shall preserve and protect the rights of the Owner and Design Consultant under the Contract
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting
thereof will not prejudice such rights. Where appropriate, the Contractor shall require each
Subcontractor to enter into similar agreements with Sub-subcontractors. The Contractor shall
make available to each proposed Subcontractor, prior to the execution of the subcontract
agreement, copies of the Contract Documents to which the Subcontractor will be bound.

Subcontractors will simitarly make copies of applicable portions of such documents avaitable to

their respective proposed Sub-subcontractors.
CONTINGENT ASSIGNMENT OF SUBCONTRACTS.

5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to
the Owner provided that:

5.4.1.1 assignment is effective only after termination of the Contract by the Owner and
only for those subcontract agreements which the Owner accepts by notifying the

Subcontractor and Contractor in writing; and

5.4.1.2 assignment is subject to the prior rights of the surety, if any, obligated under bond
relating to the Contract.

5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the
Subcontractor's compensation shall be equitably adjusted for increase in cest resulting from the

suspension.

ARTICLE 6. CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTS.

6.1
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OWNER’S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE CONTRACTS

6.1.1  The Owner reserves the right to perform construction or operations related to the Project
with the Owner’s own forces, and to award separate contracts in connection with other portions of
the Project or other construction or operations on the site under Conditions of the Contract
identical or substantially similar to these. [f the Contractor claims that delay or additional cost is
involved because of such action by the Owner, the Contractor shall make such Claim as provcded

in Section 4.3.

8.1.2 When separate contracts are awarded for different portions of the Project or other
construction or operations on the site, the term “Contractor” in the Contract Documents in each
case shall mean the Contractor who executes each separate Owner-Contractor Agreement.

6.1.3 The Owner shall provide for coordination of the activities of the Owner’'s own forces and
of each separate contractor with the Work of the Contractor, who shall cooperate with them. The
Contractor shall participate with other separate contractors and the Owner in reviewing their
construction schedules when directed to de so. The Contractor shall make any revisions to the
construction schedule deemed necessary after a joint review and mutual agreement.. The
construction schedules shall then constitute the schedules to be used by the Contractor separate

contractors and the Owner until subseguently revised.

68.1.4 Unless otherwise provided in the Contract Documents, when: the Owner performs
construction or operation related to the Project with the Owner's own forces, the Owner shall be
subject to the same obligations and to have the same rights which apply to the Contractor under
the Conditions of the Contract, inciuding, without excluding others, those stated in Article 3, this

Article 6 and Articles 10, 11 and 12.
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MUTUAL RESPONSIBILITY.

6.2.1 The Contractor shall afford the Owner and separate contraciors reasonable opportunity
for the introduction and storage of their materials and equipment and performance of their
activities, and shall coordinate the Contractor’s construction and operations with theirs as required
by the Contract Documents.

6.2.2 If part of the Contractor's Work depends, for proper execution or results, upon the
construction or operations by the Owner or a.separate contractor, the Gontractor shall, prior to
proceeding with that portion of the Work, promptly report to the Design Consultant apparent
discrepancies or defects in such other construction that would render it unsuitable for such proper
execution and results. Failure of the Contractor so to report shall constitute an acknowledgment
that the Owner’s or separate contractor’'s completed or partially completed construction is fit and
proper to receive the Contractor's Work, except as to defects not then reasonably discoverable.

6.2.3 The Owner shall be reimbursed by the Contractor for costs incurred by the Owner which
are payable to a separate contractor because of delays, improperly timed activities or defective
construction of the Contractor. The Owner shall be responsible to the Contractor for costs

. incurred by the Contractor because of delays, improperly timed activities, and damage to the

8.3

Work or defective construction of a separate contractor.

6.2.4 The Contractor shall promptly remedy damage wrongfully caused by the Contractor to
completed or partially completed construction or to property of the Owner or separate contractors
as provided in Section 10.2.5.

5.2.5 Owner and each separate contractor shall have the same responsibilities for cutting and
patching as are described for the Contractor in Section 3.14.

OWNER'’Ss RIGHT To CLEAN UP.  If a dispute arises among the Contractor, separate coniractors
and the Owner as to the responsibility under their respective contracts for maintaining the
premises and surrounding area free from waste materials and rubbish, the Owner may ciean up
and the Design Consultant will allocate the cost among those responsible.

ARTICLE 7. CHANGES IN THE WORK

7.1

GENERAL.

7.1.1  Changes in the Work may be accomplished after the execution of the Contract, and
without invalidating the Contract, by Change Order, Field Work Directive or order for a minor

change in the Work that does not affect the Contract Time or the Contract Sum, subject to the

limitations stated in this Article 7 and elsewhere in the Contract Documents.

7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor and
Design Consultant; a Field Work Directive requires agreement by the Owner and Design

"Consultant and may or may not be agreed to by the Contractor; and an order for & minor change

7.2

FINAL DRAFT 08/9/07

in the Work that does not affect the Contract Time or the Contract Sum may be issued by the
Design Consultant alone. '

7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Contractor shall proceed promptly with the changed Work, unless otherwise
provided in the Change Order, Field Work Directive or order for a minor change in the Work or in

this Articie 7. :

CHANGE ORDERS.
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7.21 A Change Order is a written modification of the Contract prepared by the Design
Consultant and signed by the Owner, Contractor and Design Consultant, (and approved by the City
Council, if required) which authorizes an addition, deletion, or revision in the Work or an adjustment
in the Contract Sum or the Contract Times and is issued on or after the Effective Date of the

Agreement.

Methods used in determining adjustments to the Contract Sum may include those listed in Section
7.3.3.

7.2.3 Acceptance of a Change Order by the Contractor shall constitute a full accord and
satisfaction for any and all claims and costs of any kind, whether direct or indirect, including but
not limited to impact, delay or acceleration damages, arising from the subject matter of the
Change Order. Each Change Order shall be specific and final as to prices and extensions of
time, with no reservations or other provisions allowing for future additional money or time as a
result of the particular changes identified and fully compensated in the change order. The
execution -of a Change Order by the Contractor shall constitute conclusive evidence of the
Contractor’s agreement to the ordered changes in the Work. This Contract, as amended, forever
releases any claim against the Owner for additional time or compensation for matters relating to
or arising out of or resulting from the Work included within or affected by the executed Change
Order. This release applies to claims related to the cumulative impact of all Change Orders and to
any claim related to the effect of & change on unchanged Work.

FIELD WORK DIRECTIVES.

7.3.1 A Field Work Directive is a written order prepared by the Design Consultant, and signed
by the Owner and Design Consultant, directing & change in the Work prior to agreement on
adjustment, if any, in the Contract Sum or Contract time, or both. The Owner may by Field Work
Directive, without invalidating the Contract, order changes in the Work within the general scope of
the Contract consisting of additions, deletions or other revisions, with any changes to the Contract
Sum and/or the Contract Time to be adjusted according to the terms of this Section 7.83.

7.3.2 A Field Work Directive shall be used in the absence of total agreement on the terms of 2
Change Order. .

7.3.3 If the Field Work Directive provides for an adjustment to the Contract Sum, the
adjustment shall be based on one of the following methods:

7.3.3.1 mutual acceptance of a lump sum properly itemized and supported by sufficient
substantiating data to permit evaluation; ’

7.3.3.2 unit prices stated in the Contract Documents or subsequently agreed upon;

7.3.3.3 cost to be determined in & manner agreed upon by the parties and a mutually
acceptable fixed or percentage fee; or

7.3.3.4 as provided in Section 7.3.6.

7.3.4 ° Upon receipt of a Field Work Directive, the Contractor shall promptly proceed with the
change in the Work involved and advise the Design Consultant of the Contractor's agreement or
disagreement with the method, if any, provided in the Field Work Directive for determining the
proposed adjustment in the Contract Sum or Contract Time.

7.3.5 A Field Work Directive signed by the Contractor indicates the agreement of the Contractor
therewith, including adjustment in Contract Sum and Contract Time or the method for determining
them. Such agreement shall be effective immediately and shall be recorded as a Change Order.

7.36 If the Contractor does not respond promptly or disagrees with the method for adjustment
in the Contract Sum, the method.and the adjustment shall be initially determined by the Design
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Consultant on the basis of reasonable costs and savings atiributable to the change, including, in
case of an increase in the Contract Sum, a reasonable allowance for overhead and profit. In such
case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the
Design Consultant may prescribe, an itemized accounting together with appropriate supporting
data. Uniess otherwise provided in the Contract Documents, costs for the purposes of this

Section 7.3.6 shall be limited to the following:

7.3.6.1 costs of labor, including social security, old age and unemployment insurance,
fringe benefits required by Law, agreement or custom, and workers’ compensation

insurance;

7.3.6.2 costs of materials, supplies and equipment, inciuding cost of fransportation,
storage instaliation, maintenance, dismantling and removal, whether incorporated or

consumed;

7.3.6.3 rental costs of machinery and equipment, exclusive of hand tools, whether rented
from the Contractor or others, including costs of transportation, installation, minor repairs
and replacements, dismantling and removal;

7. 3 6.4 Expenses incurred in accordance with Contractor's standard personnel policy for
travel approved by the Owner in advance;

7.3.6.5 cosis of premiums for all bonds and insurance, permit fees, and sales, use or
similar taxes related to the Work; and additional costs of supervision and field office
personnel directly attributable to the change; and

~ 7.3.6.6 Payments made by the Contractor to Subcontractors.

7.3.7 The amount of credit o be allowed by the Coniractor to the Owner for a deletion or
change which results in a net decrease in the Contract Sum shall be actual net cost of the deleted
or change Work, plus the Contractior's allocated percent for profit and overhead as confirmed by
the Design Consultant, subject to equitable adjustment recommended by the Design Consultant
and approved by the Owner. When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for overhead and profit shall be figured on
the basis of net increase or decrease, if any, with respect to that change.

7.3.8  Pending final determination of the total cost of a Field Work Directive to the Owner,
amounts not in dispute for such changes in the Work shall be included in Applications for
Payment accompanied by a Change Order indicating the parties’ agreement with part or all of
such costs. For any portion of such cost.that remains in dispute, the Design Consultant will make
an interim determination for purposes of monthly certification for payment for those costs. That
determination of cost shall adjust the Contract Sum on the same basis as a Change Order,
subject to the right of either party to disagree and assert a claim in accordance with Article 4.

7.3.9 When the Owner and Contractor agree with the determination made by the Design
Consultant concerning the adjustments in the Contract Sum and Contract Time, or otherwise
reach agreement upon the adjustments, such agreement shall be effective immediately and shall
be recorded by preparation and execution of an appropriate Change Order.

MINOR CHANGES TO THE WORK. The Design Consultant will have authority fo order minor changes

in the Work not involving adjustment in the Contract Sum or extension of the Contract Time and
not inconsistent with the intent of the Contract Documents. Such changes shall be effected by
written order and shall be binding on the Owner and Contractor. The Contractor shall carry out

such written orders promptly.

TIME REQUIRED TO PROCESS CHANGE ORDERS
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. 7.5.1 All responses by the Contractor to proposal requests from the Owner or Design Consultant

shall be accompanied by a complete, itemized breakdown of costs. Responses to proposal
requests shall be submitted sufficiently in advance of the required work 1o aliow the Owner and
the Design Consultant a minimum of thirty (30) calendar days after receipt by the Design
Consultant to review the itemized breakdown and to prepare or distribute additional documents as
may be necessary. Each of the Contractor's responses to proposal requests shall include a
statement that the cost and additional time described and requested in the response represents
the complete, total and final cost and additional Contract Time associated with the extra work,
change, addition to, omission, deviation, substitution, or other grounds for seeking extra
compensation or additional time under the Contract Documents, without reservation or further

recourse.

7.5.2 All Change Orders require approval by either the City Council or, where authorized by the
state law and City ordinance, by the City Manager or designee pursuant to Administrative Action.
The approval process requires a minimum of forty-five (45) calendar days after submission to the
Owner in final form with all supporting data. Receipt of a submission by Owner does not constitute
acceptance or approval of a proposal, nor does it constitute a warranty that the proposal will be

authorized by City Council Resolution or Administrative Acticn. THE TIME REQUIRED FOR THE .

APPROVAL PROCESS SHALL NOT BE CONSIDERED A DELAY AND NO EXTENSIONS TO
THE CONTRACT TIME OR INCREASE IN THE CONTRACT SUM WILL BE CONSIDERED OR
GRANTED AS A RESULT OF THIS PROCESS. Pending the approval of a Change Order as
described above, the Contractor will proceed with the work under a pending Change Crder only if

-~ directed in writing to do so by the Owner.

ARTICLES8. TIME

8.1

8.2
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DEFINITIONS.

8.1.1  Contract Time. Unless otherwise provided, Contract Time is the period of time, including
authorized adjustments, allotted in the Contract Documents for Substantial Completion of the
Work. When the plural ("Contract Times”) is used, it refers to milestones designated in the Work

Progress Schedule.

8.1.2 Commencement of Work. The date of commencement of the Work is the date
established in the Contract,

8.1.3  Substantial Completion.- The date of Substantial Completion is the date certified by the
Design Consultant and Owner, in accordance with Section 9.8, when the Work, or a designated
portion thereof, is sufficiently complete in accordance with the Contract Documents so as to be

operational and fit for the use intended by the Owner.

8.1.4 Day. The term “day” as used in the Contract Documents shall mean Calendar Day unless

otherwise specifically defined. A Calendar Day is a day of 24 hours measured from midnight to
the next midnight, unless otherwise specifically stipulated. A Working Day is a day of eleven
hours as measured from seven o'clock a.m. to six o’clock p.m. on weekdays, except Iegal

holidays.
PROGRESS AND COMPLETION,

8.2.1 ‘ TIME LIMITS STATED IN THE CONTRACT DOCUMENTS ARE OF THE ESSENCE OF THE CONTRACT.
By executing the Contract the Contractor confirms that the Contract Time is a reasonable period

for performing the Work.
8.2.2° The Contractor shall not knowingly, except by agreement with or the instruction of the

Owner in writing, prematurely commence operations on the site or elsewhere prior to the effective
date of insurance required by Article 11 to be furnished by the Contractor and Owner. The date of
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commencement is established by the Contract Documents or a Notice To Proceed given by the
Owner.

8.2.3 The Contractor shall proceed with the Work expeditiously using adequate forces and sha]i
achieve Substantial Completion within the Contract Time.

8.2.4 Nothing in sections 8.1 and 8.2 shall be construed as prohibiting the Contractor from
working on Saturdays if he so desires and gives City's “COI” and City’s Project Manager at least
the prerequisite forty-eight (48) hours written notice of intent to perform work on Saturday so that
Owner's representative may be scheduled to observe/inspect said work. Work on Sundays or

. holidays will not be permitted except in cases of extreme emergency and then only with the written

permission of the City’s Project Manager.

DELAYS AND EXTENSIONS OF TIME.

8.3.1 Neither the Owner nor the Contractor, except as provided for in this Section 8.3.1, shall
be liable to the other party for delay to the Contractor's Work by reason of unreascnably severe
weather, fire, act of God, riot, strike, or any other cause beyond the Owner’s control. Should any
of these factors delay the Work’s critical path, as evidenced by a time impact analysis developed
by Contractor and verified by the Design Consultants, the Program Manager (if any), and the
ODR, Contractor shall receive an extension of the Contract Times equal to the delay if a written
claim is made within five work days of the delaying event, and under no circumstances shall the
Owner be liable to pay the Contractor any compensation for such delays.

8.3.2 Should the Contractor be delayed by the act, neglect or default of the Cwner or the
Design Consultants, and should any of these factors delay the Project’s critical path, as evidenced
by a time impact analysis developed by Contractor and verified by the Design Consultants, the
Program Manager and the ODR, Contractor shall receive an extension of the Contract Times
equal to the delay it a written claim is made within twenty one (21) days. In addition, Contractor,
upon timely notice to the City and substantiation by the Design Consultants, the Program Manager
(it any) and the ODR, shall be compensated for its Project facilities and field management
expenses on a per diem basis (said per diem inciudes the costs incurred by the Contractor to
administer its Work and does not inciude costs associated for any tier of Subcontractor or
Supplier to administer their Work. Compensation for the Subcontractor's and Supplier's
compensable delay affecting the Project critical path shall be separate and apart from the per
diem cost due and payable to the Contractor) for the particular Project delayed and for the period
of the critical path delay attributable to the Owner-caused event. In no event will Contractor be
entitled to home office or other off-site expenses or damages.

8.3.3 Claims relating to time shall be made in accordance with applicable provisions of Section

- 4.3

8.3.4 This Contract does not permit the recovery of damages by the Contractor for delay,
disruption or acceleration, other than those described above in Section 8.3.2 and as provided
under Section 4.3.11{3). Contractor agrees that Contractor shall be fully compensated for all
delays solely by an extension of time or as contempiated in Section 8.3.2

ARTICLE 9 PAYMENTS AND COMPLETION

8.1
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CONTRACT SUM.  The Contract sum is stated on the Purchase Order, including change orders.
The estimated quantities of the various elements of Work to'be done and material to be furnished
are approximate only and are provided by Consultant and Owner as a basis for Owner comparison
of proposals and award of Contract. It is expressly understood and agreed by Owner and Contractor
that the actual amounts of Work to be done and material to be furnished may differ somewhat from
these estimates. The quantities of Work actually performed by Contractor will be computed on the

General Conditions




8.3

FINAL DRAFT 08/9/07

e et s e

basis of measurements taken by the Owner's representatives, and these measurements shall be
final and binding on Contractor.

COST LOADED SCHEDULE, Refer to Specification 700

APPLICATIONS FOR PAYMENT.

8.3.1 At least ten days before the date established for each progress payment, the Contractor
shall submit to the Design Consultant an itemized Application for Payment for  operations
completed in accordance with the cost loaded schedule. Such application shall be notarized, if
required, and supported by such data substantiating the Contractor’s right to payment as the
Owner or Design Consultant may require, such as copies of requisitions from Subcontractors and
material suppliers, and refiecting retainage if provided for in the Contract Documents.

9.3.1.1 As provided in Section 7.3.8, such applications may include requests for payment
on account of changes in the Work which have been properly authorized by Field Work
Directives, or by interim determmatlon of the Design Consultant, but not yet included in

-~ Change Orders.

9.3.1.2 Such applications may not include requests for payment for portions of the Work
for which the Contractor does not intend to pay to a Subcontractor or material supplier,
unless such Work has been performed by others whom the Contractor intends to pay.

9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on
account of materials and equipment delivered and suitably stored at the Site for subseqguent
incorporation in the Work. If approved in advance by the Owner, payment may similarly be made
for materials and equipment suitably stored off the Site at a location agreed upon in writing.
Payment for materials and eguipment stored on or off the Site shall be conditioned upon
compliance by the Contractor with procedures reasonably satisfactory to the Owner to establish
the Owner’s title to such materials and equipment or otherwise protect the Owner’s interest. The

- Contractor shall be solely responsible for payment of all costs of applicable insurance, storage

and transportation to the site for materials and equipment stored off the site.

9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will
pass to the Owner no later than the time of payment. The Contractor further warrants that upon
submittal of an Application for Payment, all Work for which Certificates for Payment have been
previously issued and payments received from the Owner shall, to the best of the Contractor’s
knowledge, information and belief, be free and clear of liens, claims, security interests or
encumbrances in favor of the Contractor, Subcontractors, material suppliers, or other persons or
entities making a claim by reason of having provided labor, materials and equipment relating to
the Work. CONTRACTOR SHALL INDEMNIFY AND HOLD OWNER HARMLESS FROM ANY
LIENS, CLAIMS, SECURITY INTEREST OR ENCUMBRANCES FILED BY THE
CONTRACTOR, SUBCONTRACTORS, OR ANYONE CLAIMING BY, THROUGH OR UNDER
THE CONTRACTOR OR SUBCONTRACTOR FOR ITEMS COVERED BY PAYMENTS MADE

BY THE OWNER TO CONTRACTOR.

9.3.4 In each Application for Payment, Contractor shall certify that there are no known liens or
bond claims outstanding at the date of this requisition, that all due and payable bills with respect to

the Work have been paid to date or are included in the amount requested in the current

application and that except for such bills not paid but so included, there is no known basis for the
filing of any liens or bond claims relating to the Work, and that releases from all Subcontractors
ang Contractor's materialmen have been obtained in such form as to constitute an effective
release of lien or claim under the laws of the State of Texas covering all Work theretofore
performed and for which payment has been made by Owner to Contractor; provided that if any of
the foregoing is not true and cannot be certified, Contractor will revise the certificate as
appropriate and identify all exceptions to the requested certifications.
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APPRPOVAL OF APPLICATION FOR PAYMENT.

9.4.1 The Design Consultant will, within seven days after receipt of the Contractor's Application
for Payment, either issue to the Owner an approval of the Application for Payment, with a copy to
the Contractor, for such amount as the Design Consultant determines is properly due, or notify the

Contractor and Owner in wri nng of the Design Consultant’s reasons for withholding certification in

whole or in part as provided in Section 3.5.1.

8.4.2 The issuance of an Approval of Application for Payment will constitute a representation by
the Design Consultant to the Owner, based on the Design Consultant's evaluation of the Work
and the data comprising the Application for Payment, that the Work has progressed to the point
indicated and that, to the best of the Design Consultant’s knowledge, information and belief, the
quality of the work is in accordance with the- Contract Documents. The foregoing representations
are subject fo an evaluation of the Work for conformance with the Contract Documents upon
Substantial completion, to results of subsequent tests and inspections, to correction of minor
deviations from the Contract Documents prior to completion, and to any specific qualifications
expressed by the Design Consultant. The approval on application for Payment will further
constitute a representation that the Contractor is entitled to payment in the amount certified.
However, the approval of an application for Payment will not be- a representation that the Design
Consultant has {1) made exhaustive or continuous on-site inspections to check the quality or
guantity of the Work, (2) reviewed construction means, methods, techniques, sequences or
procedures, (3) reviewed copies of requisitions received from Subcontractors and material
suppliers and other data requested by the Owner to substantiate the Contractor’s right to
payment, or (4) made any examination to ascertain how or for what purpose the Contractor has
used money previously paid on account of the Contract Sum.

DECISIONS To WITHHOLD CERTIFICATION.

8.5.1 The Design Consultant may withhold approval of the Application for Payment in whole or
in part, to the extent reasonably necessary 1o protect the Owner i, in the Design Consultant’s
opinion, the representations to the Owner required by Section 9.4.2 cannot be made. If the
Design Consultant is unable to approve payment in the amount of the Appiication, the Design
Consultant will notify the Contractor and Owner as provided in Section 2.4.1. If the Contractor and
Design Consultant cannot agree on a revised amount, the Design Consultant will promptly issue
an approval for Payment for the amount for which the Design Consuliant is able to make such
representations to the Owner. The Design Consultant may also withhold approval of the
Application for Payment or, because of subsequently discovered evidence, may modify the whole
or a part of a Certificate for Payment to such extent as may be necessary, in the Design
Consultant's opinion, to protect the Owner from loss for which the Contractor is responsible,
including loss resulting from acts and omissions described in Section 3.3.2, because of;

9.5.1.1 defective Work not remedisad;

8.5.1.2  third party claims filed or reasonable evidence indicating probable filing of such
claims for which Contractor is responsible hereunder unless security acceptable to the
Owner is provided by the Contractor;

9.5.1.3 failure of the Contractor to-make payments properly to Subcontractors or for
labor, materials or equipment;

9.5.1.4 reasonable evidence that the Work cannot be completed for the unpaid balance
of the Contract Sum and Contractor has failed to- provide Owner adequate assurance of
its continued performance within a reasonable time after demand;

8.5.1.5 damage to the Owner or another contractor;
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8.5.1.6 reasonébie evidence that the Work will not be completed within the Contract
Time, and that the unpaid balance would not be adequate to cover actual or liquidated
damages for the anticipated delay; or

9.5.1.7 persistent failure by the Contractor to carry out the Work in accordance with the
Contract Documents.

Upon receipt of an invoice, which is approved and accepted by the owner, the Owner will pay the
undisputed portions of such Application for Payment within the time frames established in the

Section 9.

9.5.2 When the above reasons for withholding certification are removed, certification will be
made for amounts previously withheld. The Owner shall not be deemed in default by reason of
withholding payment as provided for in subparagraph 8.5.1.

PROGRESS PAYMENTS.

9.6.1 . During the latter part of .each month as the Work progresses on all City Contracts
regardless of Contract Sum, the City’s Project Manager and Contractor shall determine the cost of
the labor and materials incorporated into the Work during that month and actual invoiced cost of
Contractor acquired materials stored on the Project site, and/or within off-site storage facilities either
owned or leased by the Contractor. Upon receipt of a complete and mathematically accurate
Canstruction Estimate Certification Form from the Contractor, The City shall make payments to
Contractor within thirty (30) calendar days on Coniracts tofaling four hundred thousand
{$400,000.00) dollars or less, based upon such cost determination and at the Contract unit prices in

a sum equivalent to ninety percent (80%;) of each such invoice. At the time the last monthly invoice is

paid by Owner, a Letter of Conditional Approval may be furnished to the Contractor. The remaining
ten percent (10%) retainage shall be held by the City until the final Contract Settlement. However,
where the Contract amount exceeds four hundred thousand dollars ($400,000.00), instaliments shall
be paid to Contractor at the rate of ninety-five percent (95%) of each monthly invoice within thirty (30)
calendar days of Owner receipt of a complete and mathematically accurate Construction Estimate
Certification Form from the Contractor, and the retainage held until final Contract Setilement shall be
five percent (5%). The payments of such instaliments are payments toward satisfaction of the
Contract Sum, and the Contractor invoices upon which such monthly payments are based, are given
to Owner by Contractor only for the purposes of fixing the periodic sums to be paid in compliance
with Paragraph 7.1. Owner's payment of installments shall not in any way be deemed to be a final
acceptance of any part of the Work by Owner, and will not prejudice Owner in the final settlement of
Contract account nor relieve the Contractor from completion of the Work as herein provided.

8.6.2 The Contractor shall, within ten (10} days following receipt of payment from the Qwner,
pay all bills for labor and materials performed and furnished by others in connection with the
construction, furnishing and equipping of the Improvements and the performance of the work, and
shall, if requested, provide the Owner with evidence of such payment. Contractor’s failure to make
payments within such time shall constitute a material breach of this contract, unless the
Contractor is able to demonstrate to Owner bona fide disputes associated with the unpaid
subcontractor or supplier and its work. Contractor shall include a provision in each of its
subcontracts imposing the same payment obligations on its Subcontractors as are applicable to
the Contractor hereunder, and if the Owner so requests, shall provide copies of such
subcontractor payments to the Owner. [f the Contractor has failed to make payment promptly to
the Contractor's Subcontractors or for materials or labor used in the Work for which the Owner
has made payment to the Contractor, the Owner shall be entitled to withhold payment to the
Contractor to the extent necessary to protect the Owner.

9.6.3 The Design Consultant will, on request, furnish to a Subcontractor, if practicable,
information regarding percentages of completion or amounts applied for by the Contractor and
action taken thereon by the Design Consultant and Owner on account of portions of the Work

done by such Subcontractor.
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9.6.4 Neither the Owner nor Design Consultant shall have an obligation to pay or to see to the
payment of money to a Subcontractor, except as may otherwise be required by law, if any.

5.6.5 Paymenis to material suppliers shall be treated in a manner similar to that provided in
Sections 9.6.2, 9.6.3 and 9.6.4 regarding Subcontractors.

9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occcupancy of the
Project by the Owner shall not constitute acceptance of Work that was not performed or furnished
in accordance with the Contract Documents.

9.6.7 The Contractor shall, as a condition precedent to any obligation of the Owner under this
Contract, provide to the Owner payment and performance bonds in the full penal amount of the
Contract in accordance with Texas Government Code Chapter 2253.

FAILURE OF PAYMENT,

9.7.1  If the Design Consultant does not issue a Certificate for Payment, through no fault of the
Contractor, within seven days after receipt of the Contractor's Application for Payment, or if the
Owner does naot pay the Contractor the amount certified by the Design Consultant within seven (7)
days after the date established in the Contract Documents, then the Contractor may, upon seven
additional days' written notice to the Owner and Design Consultant, stop the Work until payment
of the amount owing has been received. The Contract Time shall be extended appropriately and
the Contract Sum shall be increased by the amount of the Contractor's reasonable costs of shut-
down, delay and start-up, plus interest as provided for in the Contract Documents.

SUBSTANTIAL COMPLETION.

9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or
designated portion thereot is sufficiently complete in accordance with the Contract Documents so
that the Owner can occupy or utilize the Work for its intended use. In the event Substantial
Completion is not achieved by the designated date, or as that date may be exiended by Change
Order(s), Owner may withhold payment of sums necessary to pay the estimated liquidated
damages due Owner until Substantial Completion is achieved. Owner shall also be entitled to
deduct out of any sums due to Contractor any or all liquidated damages due Owner in accordance
with the Contract Between the Owner and the Contractor or the Owner and the Construction

Manager-at-Risk.

9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner
agrees to accept separately, is Substantialiy Complete, the Contractor shail prepare and submit to
the Design Consultant a comprehensive list of items to be completed or corrected prior to final
payment. Failure to include an item on such list does not alter the responsibility of the Contractor
to complete all Work in accordance with the Contract Documents.

9.8.3 Upon receipt of the Contractor's list, the Design Consultant will make an ihspection to
determine whether the Work or designated portion thereof is Substantially Complete. If the
Design Consultant’s or Owner’s inspection discioses any item, whether or net included on the

Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so

that the Owner can occupy or utilize the Work or designated portion thereof for its intended use,
the Contractor shall, before issuance of the Certificate of Substantial Completion, complete or
correct such item upon written notification by the Design Consultant. In such case, the Contractor
shall then submit a request for another inspection by the Design Consultant or Owner to

_determine Substantial Completion.

9.8.4 When the Work or designated portion thereof is Substantially Complete, the Design
Consultant or Owner will prepare a Certificate of Substantial Completion which shall (z) establish
the date of Substantial Completion (which will be the date on which the Work met the
requirements under the Contract Documents for Substantial Completion), (b) establish
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responsibilities of the Owner and Contracior, as agreed to by the Owner and Contractor, for
security, maintenance, heat, utilities, damage to the Work and insurance, and {(c) fix the time
within which the Contractor shall finish all iiems on the list accompanying the Certificate.

* Warranties reguired by the Contract Documents shall commence on the date of Substantial

Completion of the Work or desugnated portion thereof unless otherwise provided in the Certificate
of Substantial Completion.

9.8.5 The Certificate of Substantial completion shall be submitted to the Owner and Contractor
for their written acceptance of responsibilities assigned to them in such Certificate.

PARTIAL OCCUPANCY OR USE.

9.9.1  The Owner may occupy or use any completed or partially completed portion of the Work
at any stage when such portion is designated by separate agreement with the Contractor,
provided such occupancy or use is consented to by the insurer as required under Section 11.4.1.5
and authorized by public authorities having jurisdiction over the Work. Such partial occupancy or
use may commence whether or not the portion is Substantially Complete, provided the Owner and
Contractor have accepted in writing the responsibilities assigned to each of them for security,
maintenance, heat, utilities, damage to the Work and insurance, and have agreed in writing
concerning the period for correction of the Work and commencement of warranties required by
the Contract Documents. When the Contractor considers a portion Substantially Complete, the
Contractor shall prepare and submit a list of items to be completed or corrected prior to final
payment and submit such list to the Design Consuiltant as provided under Section 8.8.2. Consent
of the Contractor to partial occupancy or use shall not be unreasonably withheld. The state of the
progress of the Work shall be determined by written agreement between the Owner and
Contractor or, if no agreement is reached, by decision of the Design Consultant.

9.8.2 Immediately prior to such partial occupancy or use, the Owner, Contractor and Design-
Consultant shall jointly inspect the arez to be occupied or portion of the Work to be used in order
to determine and record the condition of the Work.

9.9.3 Unless expressly agreed upon in writing, partial occupancy or use of a portion or portions
of the Work shall not constitute acceptance of Work not complying with the requirements of the

Contract Documents.

9.9.4 Upon such partial occupancy or use, and upon Substantial Completion, the Owner will
assume responsibility for mamtenance security and insuring that portion of the Work that it has

put into use.
FINAL COMPLETION AND FINAL PAYMENT.

8.10.1 When all of the Work is finally completed and ready for final inspection, the Contractor
shall notify the Owner and the Design Consultant thereof in writing. Thereupon, the Design

Consultant and Owner will make final inspection of the Work and, if the Work is complete in full

accordance with this Contract and this Contract has been fully performed, the Design Consultant
will promptly issue a final Certificaie for Payment certifying to the Owner that the Project is
complete and that the Contractor is entitled to the remainder of the unpaid Contract Sum, less any
amount withheld pursuant to this Contract. If the Design Consultant is unable to approve its final
Certificate for Payment for reasons for which the Contractor is responsible and is requirad to
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final
inspection(s), the reasonable cost of which may be deducted by the Owner from the Contractors

final payment.

8.10.2 The Contractor shall not be entitled to final payment unless and until rediines are
accepted, and it submits to' the Design Consultant all general warranties, survey certifications, and
its affidavit that the payrolls, invoices for materials and equipment, and other liabilities connected
with the Work for which the Owner, or the Owner’s property, might be responsible have been fully

General Conditions
46




9.11
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paid or otherwise satisfied or will be paid from final payment; releases and waivers of liens from all
Subcontractors of the Contractor and of any and all other parties required by the Design
Consultant or the Owner that are either unconditional or conditional on receipt of final payment,
Certificates of insurance showing continuation of reguired insurance coverages; such other
documents as Owner may request; and consent of Surety to final payment.

9.10.3 [f, after Substantial Completion of the Work, final completion thereof is materially delayed -

through no fault of the Contractor or by Issuance of Change Orders affecting final completion, and

the Design Consultant so confirms, the Owner shall, upon application by the Contractor and .

certification by the Design Consultant, and without terminating the Contract, make payment of the
balance due for that portion of the work fully completed and accepted. I the remaining balance
for Work not fully completed or corrected is less than retainage stipulated in the Contract
Documents, and if bonds have been furnished, the written consent of surety to payment of the
balance due for that portion of the Work fully completed and accepted shall be submitted by the
Contractor to the Design Consultant prior to certification of such payment. Such payment shall be
made under terms and conditions governing final payment, except that it shall not constitute a

waiver of claims.

9.10.4 The Owner shall make final payment of all sums due the Contractor not more than thirty.

(30) days after the Design Consultant's approval of & final Certificate for Payment.

9.10.5 Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall
constitute a waiver of claims by that payee except those previously made in writing and identified
by that payees as unseitled at the time of final Application for Payment.

Aupit. Contractor agrees to maintain adequate books, payrolls and records satisfactory to the
Owner in connection with any and all Work performed hereunder. Contractor agrees to retain all
such books, payrolls and records (including data stored in computer) for a period of not less than
three (3) years after completion of the Work. At all reasonable times, Owner and its duly
authorized representatives shall have access to all personnel of Contractor and all such books,
payrolis and records, and shall have the right to audit same.

ADDITIONAL INSPECTIONS. In addition to any liquidated damages payable to the Owner by the
Contractor, if: (1) the Design Consultant is required to make more than one inspection for
Substantial Completion, (2) the Design Consultant is required to make more than one inspection
for final completion, or (3) the Work is not substantially complete within sixty days after the date
established for Substantial Completion in the Contract Documents, the Owner shall be entitled to
deduct from the Contract Sum amounts paid to the Design Consultant for any additional
inspections or services, provided that the Design Consultant undertook these services due to the

fault or neglect of the Contractor..

ARTICLE 10. PROTECTION OF PERSONS AND PROPERTY

10.1

FINAL DRAFT 08/9/07

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1 The Contractor shall be responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the performance of the Contract. Contractor shall
develop a safety program applicable to each job site and to the Work to be done, review such
program with Owner in advance of beginning the Work, and enforce such program at all times.
Further, Contractor shall comply with all applicable laws and regulations including but not limited
to, the standards and regulations promulgated by the Secretary of labor under the Occupational
Safety and Health Act of 1870 (OSHA) and any other legislation enacted for the safety and heaith
of contractor employees. Owner shall have the right, but not the obligation, to inspect and verify
Contractor's compliance with Contractor's responsibility for protecting the safety and health of Its
employees and subcontractor.
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10.1.2 Contractor shall notify Owner immediately, by telephone with prompt confirmation in
writing, of all injuries and fatalities, including but not limited to copies of all reports and other
documents filed or provided to Contractor's insurers and the State of Texas in connection with

such injuries or fatalities.

10.1.3 Contractor has adopted or will adopt its own policy to assure a drug and alcohol free work
place while performing the Work. Contractor's employees, agents, and subcontractors shall not
perform any service for Owner while under the infiience of alcohol or any controlled substance.
Contractor, its employees, agents, and subconiractors shall not use, possess, distribute, or sell
iliicit or unprescribed controlled drugs or drug paraphernalia, or misuse legitimate prescription
drugs while performing the Work. Contractor, its employees, agents, and Subcontractors shall
not use, possess, distribute, or sell alcoholic beverages while performing the Work or while on the
site of the Work. Contractor will remove any of its employees from performing the Work any time
there is suspicion of alcohol and/or drug use, possession, or impairment involving such employee,
and at any time an incident occurs where drug or alcohol use could have been a contributing
factor. Owner has the right to require Contractor to remove employees from performing the Work
any time cause exists to suspect alcohol or drug use. In such cases, Contractor's employees may

only be considered for return to work after the Contractor certifies, as a result of a for-cause test

conducied immediately following removal, that said employee was in compliance with this
Contract. Contractor will not use an empioyee to perform the Work who either refuses to take, or

tests pesitive in, any alcohol or drug test.

10.1.4 Contractor will comply with all applicable federal, state, and local drug and alcohol related
laws and regulations (e.g., Department of Transportation regulations, Department of Defense
Drug-free Work-free Workforce Policy, Drug-Free Workplace Act of 1988). The presence of any
firearms or other lethal weapcns by any person is prohibited on the Project site, regardless of
whether the owner thereof has a permit for a concealed weapon.

10.1.5 Both Owner and Contractor agree that these safety and health terms are of the highest
importance, and that a breach or violation of any of the terms of this Section by Contractor will be
a material and substantial breach of this Contract. In the event that Owner shall determine that
Contractor has breached or violated the terms of this Section, then Owner shall determine,
immediately upon written notice to Contractor, whether the Work shall be suspended as a result
thereof. If the Work is suspended, the Work shall not recommence until Owner shall be satisfied
that the safety provisions hereof shall not be breached or violated thereafter. If Owner shall
terminate the Contract as a result of such breach or violation, the Owner and Contractor shall
complete their obligations hereunder to one another in accordance with Section 14.2 “Termination

by Owner.”

10.1.6 Nothing contained in this Section shall be interpreted as creating or altering the legal duty

- of Owner to Contractor or to Contractor's agents, employees, Subcontractors, or third parties, or

altering the status of Contractor as an independent contractor.

10.1.7 Notwithstanding either of the above provisions or whether aner exercises its rights set
forth herein, Owner does not warrant nor represent to Contractor, Contractor's employees or

. agents, any subcontractors, or any other third party that Contractor's safety policy meets the

requirements of any applicable law, code, rule, or reguiation, nor does Owner warrant that the

“proper enforcement of Contractor's poficy will insure that no accidents or injuries will occur. In

10.2
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addition, any action by Owner under these provisions in no way diminishes any of Contractor’s
obligations under applicable law or the contract documents.

SAFETY OF PERSONS AND PROPERTY

10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide
reasonable protection to prevent damage, injury or loss to:

10.2.1.1 employees on the Work and other persons who may be affected thereby;
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10.2.1.2 the Work and materials and ecuipment to be incorporated therein, whether in
storage on or off the site, under the care, custody or control of the Contractor or the
Contractor's Subcontractors or Sub-subcontractors; and

10.2.1.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns,
walks, pavements, roadways, structures and utilities not designated for removal,
relocation or replacement in the course of Construction.

10.2.2 The Contractor shall give notices and compiy with applicable laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on safety of persons or property or their

protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required by existing conditions and
performance of the Contract, reasonable safeguards for safety and protection, including posting
danger signs and other warnings against hazards, promulgating safety regulations and notifying
owners and users of adjacent sites and utilities.

10.2.4 When use or st'orage of explosives or other hazardous materials or equipment or unusual

' methods are necessary for the execution of the-Work, the Contractor shall exercise extraordinary

care and shall carry on such activities under the direct supervision of properly qualified personnel.

10.2.5  The Contractor shall promptly remedy damage and loss (other than damage or loss
insured under property insurance required by the Contract Documents). The Contractor shall also
HOLD HARMLESS and UNCONDITIONALLY INDEMNIFY, PROTECT and DEFEND the City, its
elected officials, employees, officers, directors, volunteers and representatives of the City,
individually or collectively, from and against any and all damage or loss to property (other than the
Work itself and including property of the Contractor and of the Owner) referred to in Clauses
10.2.1.2 and 10.2.1.3 but only to the extent caused in whole or in part by the acts or omissions of
Coritractor, its agents, servants, and employees, or its Subcontractors and their agents, servants,
and employees, or anyone directly or indirectly employed by them, or by any other person or entity
for which they may be responsible under the Contract Documents, in connection with the Work to
be performed, services to be rendered, cr materials to be furnished, under this Contract, including
but not limited to violations of any statute, regulation, ordinance or provision of this Contract.
Notwithstanding anything to the contrary included herein, in no event shall the Contractor be liable
for claims arising out of accidents resulting from the sole negligence of Owner, all without
however, waiving any governmental immunity available to the City under Texas Law and without
waiving any defenses of the parties under Texas Law. The foregoing obligations of the Contractor
are in addition to the Contractor's obligations under paragraph 3.18.

10.2.6 The Contractor shall designate a responsible member of the Contractor's organization at
the site whose duty shall be the prevention of accidents. This person shall be the Contractor's
superintendent unless otherwise designated by the Contractor in writing to the Owner. and Design

~ Consultant.

10.2.7 The Contractor sha-ll not load or permit any part of the construction or site to be loaded so
as to endanger its safety.

10.3  EMERGENCIES.
10.3.1 In an emergency affecting safety of persons or property, the Contractor shall exercise its
best efforts to act to prevent or minimize threatened damage, injury or loss. Additional
compensation or extension of time claimed by the Contractor on account of an emergency shall
be determined as provided in Section 4.3 and Article 7.

10.4  PUBLIC CONVENIENCE AND SAFETY.
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10.4.1 The Contractor shall place materials stored at the Project site and shall conduct the Work
at all times in a manner that causes no greater obstruction to the public than is considered
necessary by the Owner. Sidewalks or streets shall not be obstructed, except by special
permission of the Owner. Materials excavated and construction materials or plants used in the
performance of the Work shall be placed in a manner that does not endanger the Work or prevent
free access to all fire hydrants, water mains and appurtenances, water valves, gas valves,
manholes for the telephone, telegraph signal or electric conduits, wastewater mains and
appurtenances, and fire alarm or police cali boxes in the vicinity.

10.4.2 The Owner reserves the right to remedy any neglect on the part of the Contractor in
regard to public convenience and safety which may come to the Owner's attention, after twenty-
four (24) hours notice in writing to the Contractor. In case of an emergency, the Owner shall have
the right to immediately remedy any neglect without notice. In either case, the cost of any work
done by or for the Owner to remedy the Contractor’s neglect shall be deducted from the Contract
Sum. The Contractor shall notify the City Traffic Control Depariment, the ODR and the Design
Consultant when any street is to be closed or obstructed. The notice shall, in the case of major
thoroughfares or street upon which transit lines operate, be at least forly-eight (48) hours in
advance. The Owner reserves the right to postpone or prohibit any closure or obstruction of any
streets or thoroughfares to the extent necessary for the safety and benefit of the traveling pubiic.
The Contractor shall, when directed by the Design Consultant or the Owner, keep any street or
streets in condition for unobstructed use by City departments. When the Contractor is required to
construct temporary bridges or make other arrangements for crossing over ditches or around
structures, the Contractor's responsibility for accidents shall include the roadway approaches as

well as the crossing structures.
BARRICADES, LIGHTS AND WATCHMEN.

10.5.1 If the Work is carried on, in, or adjacent to any street, alley or public place, the Contractor
shall, at the Contractor's own cost and expense, furnish, erect and maintain sufficient barricades,
fences, lights and danger signals, shall provide sufficient watchmen, and shall take such other
precautionary measures as are necessary for the protection of persons or property and of the
Work. All barricades shall be painted in a color that will be visible at night, and shall be illuminated
by lights from sunset to sunrise. The term “lights,” as used in this Section, shall mean flares,
flashers, or other illuminated devices. A sufficient number of barricades with adequate markings
and directional devices shall also be erected to keep vehicles from being driven on or into any
Work under construction. The Contractor will be held responsible for all damage to the Work due
to failure of barricades, signs, lights and watchmen to protect the Work. Whenever evidence is
found of such damage,. the Design Consultant may order the damaged portion immediately
removed and replaced by the Contractor at Contractor's cost and expense. The Contractor's

responsibility for maintenance of barricades, signs, and lights, and for providing watchmen as -

reguired under this Section 10.5 shall not cease until the Project has been finally accepted by the
Owner. v

PuBLIC UTILITIES AND OTHER PROPERTIES TO BE CHANGED.

10.6.1 In case it is necessary to change or move the property of the Owner or of any
telecommunications or public utifity, such properiy shall not be removed or interfered with until
ordered o do so by the Design Consultant. The right is reserved to the owner of any public or
private utilities to enter upon the Project site for the purpose of making such changes or repairs of
their property that may become. necessary during the performance of the Work. The Owner
reserves the right of entry upon the Project site for any purpose, including repairing or refaying

sewer and water lines and appurienances, repairing structures, and for making other repairs,

changes, or extensions to any of the Owner's property. The Owner's actions shall conform to the
Contractor's current and approved schedule for the performance of the Waork, provided that
proper notification of schedule requirements has been given to the Owner by the Contractor.

. TEMPORARY STORM SEWER AND DRAIN CONNECTIONS
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10.7.1 When existing storm sewers or drains have to be taken up or removed, the Contractor
shall, at its expense, provide and maintain temporary outlets and connections for all public and
private storm sewers and drains. The Contractor shali also provide for all storm sewage and
drainage which will be received from these storm drains and sewers. For this purpose, the
Contractor shall provide and maintain, at the Contractor’s own expense, adequate pumping
facilities and temporary outlets or diversions. The Contractor shall, at the Contractor's own
expense, construct such troughs, pipes, or other structures that may be necessary and shall be
prepared at all times to dispose of storm drainage and sewage received from these temporary
connections until such time as the permanent connections are built and are in service. The
existing storm sewers and connections shall be kept in service and maintained under the
Contract, except where specified or ordered to be abandoned by the Design Consultant. All storm
water and sewage shall be disposed of in a satisfactory and lawful manner so that no nuisance is
created and that the Work under construction will be adequately protected.

ARRANGEMENT AND CHARGE FOR WATER FURNISHED BY THE OWNER; ELECTRICITY FOR THE
PROJECT. :

10.8.1 When the Contractor desires o use the Owner's water in connection with the Work, the
Contractor shall make complete and satisfactory arrangements with the San Antonio Water
Service and shall be responsible for the cost of the water the Coniractor uses. Where meters are
used, the charge will be at the regular established rate; where no meters are used, the charge will
be as prescribed by City ordinance, or where no ordinance applies, payment shall be based on
estimates made by the representatives of the San Anionio Water Service.

10.8.2 The Contractor shall make complete and satisfactory arrangements for electricity and
metered electrical connections with the Owner, or with any retail electric provider in the event that
separately metered electrical connections are required for the Project. The Contractor shall pay
for all electricity used in the performance of the Work through separate metered electrical
connections obtained by the Contractor through a retall electric provider.

UstE OF FIRE HYDRANTS.

10.9.1 The Contractor, Subcontractors, and any other person working on the Project shall not
open, turn off, interfere with, attach any pipe or hose to, or connect anything with any fire hydrant,
stop valve, or stop cock, or tap any water main belonging to the Owner, unless duly authorized to

do so by the City.
ENVIRONMENTAL COMPLIANCE.

10.10.1 The Owner has developed an Envirormental Management System (EMS), based upon
International Standards Organization (ISO) Standard 14001. As part of the EMS, the Owner has
adopted an environmental policy. The Contractor acknowledges receipt of the environmental

policy as a part of the Bid Documents and shall adhere to the policy and provide information to the

Owner in the form and at the times requested by the Owner in the furtherance of the policy.

10.10.2 The Contractor and its Subcontractors are deemed to have made themselves familiar
with and shall at all times shall comply with any and all applicable federal, state or local laws,
rules, regulations, ordinances, and rules of common law now in effect (including any amendments
now in effect), relating to the environment, Hazardous Substances or exposure to Hazardous
Substances, including but not limited to the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C.A. §§ 9601, et seq.; the Hazardous Materials
Transportation Act, 49 U.S.C.A. §§ 1801, et seq.; the Resource Conservation and Recovery Act of

1978, 42 U.S.C.A. §§ 6901, et seq.; the Federal Water Poliution Control Act, 33 U.S.C.A §§ 1201, -
‘et seq.; the Toxic Substances Control Act, 15 U.S.C.A. §§ 2601, et seq.; the Clean Air Act, 42

U.S.C.A. §§ 7401, et seq.; the Safe Drinking Water Act, 42 .U.S.C.A. §§ 3808, et seq., and any
current judicial or administrative interpretation of these laws, rules, regulations, ordinances, or
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rules of common law, including but not limited to any judicial or administrative order, consent
decree, or judgment affecting the Project.

10.10.3 In the event the Contractor encounters on the Project site materials reasonably believed to
be a Hazardous Substance that have not been rendered harmless, and the removal of such
materials is not a part of the scope of Work required under the Contract Documents, the Contractor
shall immediately stop Work in the affected area and report in writing the facts of such encounter to
the Design Consultant and the Owner. Work in the affected area shall not thereafter be resumed
except by written order of the Owner and written consent of the Contractor, unless and until the
material is determined not to be a Hazardous Substance or the Hazardous Substance is remediated.
Unless removal of such materials is a part of the scope of Work reguired under the Contract
Documents, the Owner shall remediate the Hazardous Substance with a separate contractor or
through a Change Order with the Contractor. If the Hazardous Substance exists in the affected area
due to the fault or negligence of the Contractor or any of its Subcontractors, the Contractor shalf be
responsible for remediating the condition at the sole expense of the Contractor. If appiicable, such
remediation shall be in accordance with the Contractor's Spill Remediation Plan. An extension of the
Contract Time for any delay in the progress schedule caused as ‘a result of the discovery and
remediation of a Hazardous Substance may be granted by the Owner only if the Project critical path
is affected. Any reguest for an extension of the Contract Time related to the discovery and
remediation of a Hazardous Substance is subject to the provisions of Section 4.3 and Article 8.

10.10.4 The Contractor shall be responsible for identification, abatement, cleanup, control, removal,
remediation, and disposal of any Hazardous Substance brought into or upon the site by the
Contractor or any Subcontractor or Supplier. The Contractor shall obtain any and all permits
necessary for the legal and proper handling, transportation, and disposal of the Hazardous
Substance and shall, prior to undertaking any abatement, cleanup, control, removal, remediation,

and disposal, notify the Owner and the Design Consultant so that they may observe the activities; -

provided, however, that it shall be the Contractor's sole responsibility to comply with all applicable
laws, rules, regulations, or ordinances governing the activities.

ARTICLE 11, INSURANCE AND BONDS.

111
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CONTRACTOR'S LIABILITY INSURANCE.

11.1.1 Without limiting any of the other obligations or fiabilities of the Contractor under the
Contract Documents, the Contractor shall purchase and maintain, during the term of the Contract
and at the Contractor's own expense, the minimum liability insurance coverage described below
with companies duly authorized or approved to do business in the State of Texas and otherwise
satisfactory to the Owner. Contractor shall also require each Subcontractor performing work under
the Contract, at the Subcontractor’'s own expense, to maintain during the term of the Contract
levels of insurance that are necessary and appropriate for the Work performed, which levels of
insurance comply with all applicable laws. The Subcontractor's liability insurance shall name the
Contractor and the Owner as additional insureds by using endorsement CG 20 26 or broader.
Certificates of insurance complying with the requirements prescribed in Section 11.1.2 which
show the existence of each policy, together with copies of all policy endorsements showing the
Owner as an additional insured, shall be delivered to the Design Consultant, who will in turn
forward same to the Owner, before any Work is started. Contractor shall promptly furnish, upon
the request of and without expense to the Owner, a copy of each policy required, including all

endorsements.

11.1.1.1 Workers' Compensation, with statutory limits, with the policy endorsed to
provide a waiver of subrogation as to the Owner; Employer's Liability Insurance of not less

than $100,000 for each accident, $100,000 disease for each employee and $500,000
disease policy limit. : S

11.1.1.2 Commercial General Liability- Insurance, Including Personal Injury_Liability.
independent Contractor's Liability. Products and Completed Operations and Contractual
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Liability covering, but not limited tc, the liability assumed under the indemnification
provisions of this Contract, fully insuring Contractor's (or Subcontractor's} liability for injury
to or death of the Owner's employees and third parties, and for damage to property of
third parties, with a combined bodily injury (including death) and property damage
minimum limit of $500,000 per occurrence, $1,000,000 annual aggregate. If coverage is
written on a claims-made basis, coverage shall be continuous (by renewal or extended
reporting period) for no less than 60 months foliowing completion of the contract and
acceptance of work by the City. Coverage, including any renewals, shall have the same
retroactive date as the original policy applicable to the Project. The Owner and the Design
Consultant shall be named as additional insureds by using endorsement CG 20 26 or

broader.

The general liability policy shall include coverage extended to apply to completed
operations and XCU hazards. The Completed Operations coverage must be maintained
for a minimum of one (1) year after final completion and acceptance of the Work, with
evidence of same filed with Owner. The policy shall include an endorsement CG2503
amendment of limits (designated project or premises) in order fo extend the policy's limits

specifically to the project in question.

11.1.1.3 Business Automobile Ligbility I[nsurance, covering owned, hired and non-owned

vehicles, with a combined bodily injury (including death) and property damage minimum
limit of $500,000 per occurrence. Such insurance shal! include coverage for loading and

unloading hazards.

11.1.2 Certificates of Insurance acceptable fo the Owner shall be filed with the Owner prior to
commencement of the Work. These certificates required under Section 11.1 shall contain a
provision that coverages afforded under the policies will not be cancelled, nonrenewed, or
materially changed until at least thirty (30) days prior written notice has been given to the Owner. If
any of the foregoing insurance coverages are required to remain in force after final payment and
are reasonably available, an additional certificate evidencing continuation of such coverage shall
be submitted with the final Application for Payment as required by Section 9.10.2. Information
concerning reduction of coverage shall be furnished by the Contractor to the Owner with
reasonahble promptness in accordance with the Contractor’s information and belief.

11.1.3 If any insurance company for the Contractor, which company provides insurance required
under the Contract Documents, becomes insolvent or becomes the subject of any rehabilitation,
conservatorship, or liquidation or similar proceeding, the Contractor shall procure, immediately
upon first notice of such occurrence and without cost o the. Owner, replacement insurance
coverage before continuing the performance of the Work at the Project. Any failure to provide
such replacement insurance coverage shall constitute a material breach.of the Contract.

PROPERTY INSURANCE

11.2.1 In addition to the insurance described in Sections 11.1 and 11.4, the Contractor shél!
obtain at its expense, and maintain throughout the duration of the Project, Ali-Risk Builder's Risk

Insurance, if the Project involves complete construction of a new building, or an All-Risk

Installation Floater policy, if the Project involves materials and supplies needed for additions to, or

renovations or remodeling of an existing building. Coverage on either policy shall be All-Risk,
including, but not limited to, Fire, Extended Coverage, Vandalism and Malicious Mischief, Flood (if
located in a flood zone) and Theft, in an amount equal to one hundred percent (100%) of the
insurable value of the Project for the Instaliation Floater policy, and one hundred percent (100%)
of the repiacement cost of the Project for the Builder's Risk policy. If an |nstaliation Fioater policy
is provided, the Owner shall be shown as a Joint Named Insured with respect to the Project. If a

Bulider's Risk policy is provided, the policy shall be written on a Completed Value Form, including

materials delivered and labor performed for the Project. This policy shall be in the name of the
Contractor and naming the Owner and the Subcontractors, and Sub-Subcontractors as additional
insureds as their interests may appear. The policy shall have endorsements as follows:

General Conditions




11.3

FINAL DRAFT 08/9/07

11.2.1.1 This insurance shall be specific as to coverage and not contributing insurance
with any permanent insurance maintained on the property.

11.2.1.2 Loss, if any, shall be adjusted with and made payable to the Contractor or the
Owner and Contractor as trustee for the insureds as their interests may appear.

11.2.1.3 The right of subrogatioh under the policy shall be waived as to the Design
Consultant.

11.2.2 Boiler and Machinery insurance. The Owner shall purchase and maintain boiler and

machinery insurance required by the Contract Documents or by law, which shall specifically cover

such insured objects during installation and until final acceptance by the Owner. This insurance
shall include the interests of the Owner, Contractor, Subcontractors and Sub-subcontractors in the
Work, and the Owner and Contractor shall be named insureds. .

11.2.3 Loss of Use Insurance. The Owner, at the Owner's option, may purchase and maintain
such insurance as will insure the Owner against loss of use of the Owner's property due to fire or
other hazards, however caused. The Owner waives all rights of action against the Contractor that
it may now have or have in the future for loss or damage to Owner's property howsoever arising,
including consequential losses due to fire or other hazards however caused, ..

11.2.4 The Contractor shall provide to the Design Consultant for delivery to the Owner a
certificate of insurance evidencing all property insurance policies procured under this Section 11.2
and all endorsements thereto before any exposure to loss may occur.

11.2.5 If any insurance company which provides insurance for the Contractor that is required
under the Contract Documents becomes insolvent or becomes the subject of any rehabilitation,
conservatorship, or liquidation or similar proceeding, the Contractor shall immediately cease the
performance of the Work and shall procure, immediately upon first notice of such occurrence and
without cost to the Owner, replacement insurance coverage before continuing the performance of
the Work at the Project. Any failure to provide such replacement insurance coverage shall
constitute a material breach of the Contract. ‘ :

11.2.6 Partial occupancy or use in accordance with Section 9.9 shall not commence until the
insurance company or companies providing property insurance have consented to such partial
occupancy or use by endorsement or otherwise. The Owner and the Contractor shall take
reasonable steps to obtain consent of the insurance company or companies and shall take no

action without mutual written consent with respect to partial occupancy or use that would cause

cancellation, lapse or reduction of insurance.

PERFORMANCE BOND AND PAYMENT BONDS

11.3.1 Subject fo the provisions of Section 11.3.2, the Contractor shall, with the execution and
delivery of the Building Construction Services Agreement, furnish and file with the Owner in the
amounis required in this Section, the surety bonds described in Sections 11.3.1.1 and 11.3.1.2
below, which surety bonds shall be in accordance with the provisions of Chapter 2253, Texas
Government Code, as amended. Each bond shall be signed by the Contractor, as Principal, and

by an established corporate surety bonding company, as surety, meeting the requirements of

Section 11.3.3 and approved by the Owner. The surety bonds shall be accompanied by an
appropriate Power-of-Attorney clearly establishing the extent and limitations of the authority of

each signer to so sign:

11.3.1.1 Performance Bond. A good and sufficient bond in an amount equal to 100% of
the total Contract Sum, guaranteeing the full and faithful execution of the Work and
performance of the Contract in accordance with Plans, Specifications and all other
Contract Documents, including any extensions thereof, for the protection of the Owner.
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This bond shall also provide for the repair and maintenance of all defects due to faulty
materials and workmanship that appear within a period of one (1) year from the date of
final Completion or acceptance of the Work by the Owner or lesser or longer periods as
may be otherwise designated in the Contract Documents.

11.3.1.2 Payment Bond. A good and sufficient bond in an amount equal to 100% of the
total Contract Sum, guaranteeing the full and prompt payment of all claimants supplying
labor or materials in the prosecution of the Work provided for in the Contract, and for the

use and protection of each claimant.

.11.3.2 If the Contract Sum, including Owner-accepted Alternates and allowances, if any, is

greater than $100,000, Performance and Payment Bonds in 100% of the Contract Sum are
mandatory and shall be provided by the Contractor. If the Contract Sum is greater than $25,000
but less than or equal to $100,000, only a Payment Bond in 100% of the Contract amount is
mandatory; provided, however, that the Contractor may elect to also furnish a Performance Bond
in the same amount if the Contractor so chooses. If the Contract Sum is less than or equal to
$25,000, the Contractor may elect not to provide Performance and Payment Bonds; provided that
in such event, no money will be paid to the Contractor until Final Completion of all Work by
Owner. If the Contractor elects to provide Performance and Payment Bonds, the Contract Sum
shall be payable to the Contractor through progress payments in accordance with these General

Conditions.

11.3.3 No surety will be accepted by the Owner that is now in default or delinquent on any bonds
or that is a party to any litigation against the Owner. All bonds shall be made and executed on the
Owner's standard forms, shall be approved by the Owner, and shall be executed by not less than
one corporate surety that is authorized and admitted to do business in the State of Texas, is
licensed by the State of Texas to issue surety bonds, is listed in the most current United States
Depariment of the Treasury List of Acceptable Sureties, and is otherwise acceptable to the
Owner, Each bond shall be executed by the Contractor and the surety, and shall specify that legal
venue for enforcement of each bond shall lie exclusively in Bexar County, Texas. Each surety
shall designate an agent resident in Bexar County, Texas to which any requisite statutory notices
may be delivered and on which service of process may be had in matters arising out of the

suretyship.

11.3.4 The person or persons, partnership, company, firm, limited liability company, asscciation,
corporation, or other business entity to whom the Contract is awarded shall, within ten (10) days
after such award, sign the required Contract with the Owner and provide the necessary surety
bonds and evidence of insurance as required under the Contract Documents. No Contract shall
be binding ori the Owner until it has been approved as to form by the City Attorney, executed for

the Owner by the City Manager, the performance and payment bonds and evidence of insurance -

have been furnished as required by the Contract Documents, and the fully executed Contract has
been delivered to the Contractor.

11.3.5 The failure of the Contractor to execute the Contract or deliver the required bonds and
evidence of insurance within ten (10} days after the Contract is awarded or as soon thereafter as
the Owner can assemble and deliver the Contract shall, at the Owner's option, constitute a
material breach of the Contractor’s bid proposal and the Owner may rescind the Contract award
and collect or retain the proceeds of the bid security. By reason of the uncertainty of the market
prices for materials and labor, and it being impracticable and difficult to determine accurately the

- amount of damages occurring to the Owner by reason of the Contractor's failure to execute and

furnish the bonds and to sign the Contract within ten (10) days, the filing of a bid proposal shall
constitute an acceptance of this Section 11.3.5. In the event the Owner should readvertise for
bids, the defaulting Contractor shall not be eligible to bid, and the lowest responsible bid obtained
in the readvertisement shall be the bid referred to in this Section.

‘UMBRELLA’ LIABILITY INSURANCE

General Conditions




11.4.1 The Contractor shall obtain, pay for and maintain umbrelia liability insurance during the
Contract term, insuring Contractor for an amount of not less than $5,000,000 per occurrence
combined limit Bodily Injury (including death) and Property Damage, that follows form and applies
in excess of the primary coverage reguired hereinabove. The Owner and Design Consultant shall
be named as additional insureds using endorsement CG 20 26 or broader. No aggregate shall be
permitted for this type of coverage. The policy shall provide “drop down” coverage where
underlying primary insurance coverage limits are insufficient or exhausted.

11.5 PoLICY ENDORSEMENTS AND SPECIAL CONDITIONS

11.5.1 Each insurance policy to be furnished by the Contractor shall address the following
required provisions within the certificate of insurance, which shall be reflected in the body of the
insurance contract and/or by endorsement to the policy:

11.5.1.1 That the Owner and Design Consultant shall be named as additional insureds
on all liability coverages, using endorsement CG 20 26 or broader. Where the Owner
employs & Construction Manager on the Project, the Contractor and Subcontractor shall
include the Construction Manager on all liability insurance policies to the same extent as
the Owner and Design Consultant are required to be named as additional insureds.

11.5.1.2 That each insurance policy shall require that thirty (30) days prior to the
expiration, cancellation, nonrenewal or any material change in coverage, a notice thereof
shall be given to Owner. Contractor shall also notify Owner, within 10 days after receipt, of
any notice of expiration, cancellation, nonrenewal or material change in coverage it

receives from its insurer.

11.5.1.3 That the term "Owner” or “City of San Antonio” shall include all authorities,
boards, bureaus, commissions, divisions, departments and offices of the Owner and the
individual members, employees and agents thereof in their official capacities, while acting
on behalf of Owner (the City of Szn Antonio).

11.5.1.4 That the policy phrase or clause “Other Insurance” shall not apply to Owner

where Owner is an additional insured on the policy. The insurance coverage furnished by -

Contractor as required is considered to be primary insurance for purposes of the Project
and the additional insureds named in the required policies. '

11.5.1.5 That all provisions of the Contract Documents concerning liabiiity, duty and
standard of care, together with the indemnification provision, shall, to the maximum extent

“allowable in the insurance market, be underwritien by contractual liability coverage

sufficient to include such obligations with the applicable liability policies.

~11.5.1 Concerning the insuranée to be furnished by the Contractor, it is a condition precedent to
~ acceptability that:

11.5.2.1 All policies must comply with the applicable requirements and special
provisions of this Article. '

11.5.2.2 .Any policy evidenced by a certificate of insurance shall not be subject to

limitations, conditions or restrictions deemed inconsistent with the intent of the insurance -

~ requirements set forth herein, and the Owner's decision regarding whether any policy
contains such provisions, contrary to this requirement, shall be final.

115.2.3 Al policies required are to be written through companies duly authorized and
approved to transact that class of insurance in the State of Texas and that are otherwise

acceptable to the Owner.

11.5.2 The Contractor agrees to the following special provisions:
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11.5.3.1 The Contractor hereby waives subrogation rights for loss or damage to the
extent same are covered by insurance. Insurers shall have no right of recovery or

subrogation against the Owner, it being the intention that the insurance policies shall -

protect all parties to the Contract and be primary coverage for all losses covered by the
policies. This waiver of subrogation shall be included, by endorsement or otherwise, as a
provision of all policies required under this Article 11.

11.5.3.2 Insurance companies issuing the insurance policies and the Contractor shall
have no recourse against the Owner for payment of any premiums or assessments for
any deductibles, as all such premiums and deductibles are the sole responsibility and risk

of Contractor.

11.5.3.3 Approval, disapproval or failure to act by the Owner regarding any insurance
supplied by the Contractor (or any Subcontractors) shall not relieve the Contractor of any
responsibility or liability for damage or accidents as set forth in the Contract Documents.
The bankruptcy, insolvency or denial of liability of or by the Contractor's insurance
company shall likewise not exonerate or relieve the Contractor from liability. '

11.5.3.4 The Owner reserves the right to review the insurance requirements of this
Article 11 during the effective period of this Contract and to adjust insurance coverages
and their limits when deemed necessary and prudent by Owner’s Risk Management
Division based upon changes in statutory iaw, court decisions, or the claims history of the
Contractor and the Subcontractors. The Contractor agrees to make any reasonable
request for deletion, revision or modification of particular policy terms, conditions,
limitations or exclusions (except where policy provisions are established by law or

regulation binding upon either party to this Contract or upon the underwriter of any such’

policy provisions). Upon request by the Owner, the Contractor shall exercise reasonable
efforts to accomplish such changes in policy coverages, at the Owner's cost and
expense.

11.5.3.5 No special payments shall be made for any insurance policies that the
Contractor and Subcontractors are required to carry. Except as provided in Section
11.5.3.4, all amounts payable regarding the insurance policies required under the
Contract Documents are inciuded in the Contract Sum. '

11.5.3 Any insurance policies required under this Article may be written in combination with any
of the other policies, where iegally permitted, but none of the specified limits may be lowered or
otherwise negatively impacted by doing so, nor may any of the requirements or special provisions
of this Article be limited or circumvented by doing so.

ARTICLE 12. UNCOVERING AND CORRECTION OF WORK

12.1

FINAL DRAFT 08/9/07

" 'UNCOVERING OF WORK

12.1.1 If a portion of the Work is covered contrary to the Owner's or Design Consultant's written .
request or to requirements specifically expressed in the Contract Documents, it must, if required .

in writing by the Owner or Design Consuitant, be uncovered for the Owner's or Design

.Consultant's inspection and be replaced at the Contractor's expense without change in the

Contract Time.

12.1.2 If a portion of the Work has been covered which the Design Consultant has not
specifically requested in writing to inspect prior 1o its being covered, the Design Consultant may

" request to inspect such Work and the Contractor shall uncover it. If such Work is in accordance

with the Contract Documents, costs of uncovering and replacement shall, by appropriate Change
Order, be charged to the Owner. if such Work is not in accordance with the Contract Documents,

General Conditions
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the Contractor shall pay such costs uniess the condition was caused by the Owner or a separate
contractor, in which event the Owner shall be responsible for payment of such costs. .

CORRECTION OF WORK

12.2.1 The Contractor shall promptly correct Work rejected by the Owner or Design Consultant
as failing to conform to the requirements of the Contract Documents,. whether inspected before or
after Substantial Completion and whether or not fabricated, installed or completed. The Contractor
shall bear costs of correcting such rejected Work, and all additional testing, inspections, and
compensation for the Design Consultant's services and expenses made necessary thereby.

12.2.2 If any of the Work is found to be defective or nonconforming with the requirements of the
Contract Documents, the Contractor shall correct it promptly after receipt of written notice from
the Design Consultant or the Owner to do sc unless the Owner has previously given the
Contractor a written acceptance or waiver of the defect or nonconformity. The Contractor's
obligation to correct defective or nonconforming Work remains in effect for:

12.2.2.1 one year after the date of Substantial Completion of the Work or designated
portion of the Work;

12.2.2.2 one year after the date for commencement of warranties established by
agreement in connection with partial occupancy under Section 8.9.1; or

12.2.2.3 the stipulated duration of any applicable special warranty reguired by the
Contract Documents.

12.2.3 The one-year period described in Sections 12.2.2.1 and 12.2.2.2 shall be extended with
respect to portions of the Work first performed after Substantial Completion by the period of time
between Substantial Completion and the actual completion of the Work.

12.2.4 The obligations of the Contracter under this Paragraph 12.2 shall survive final acceptance
of the Work and termination of this Contract. The Owner shall give notice to.the Contractor
promptly afier discovery of a defective or nonconforming condition in the Work. The one-year
period stated in Sections 12.2.2.1 and 12.2.2.2 does noi limit the ability of the Owner to require

the Contractor to correct latent defects or nonconformities in the Work, which defects or -

nonconformities could not have been discovered through reasonable diligence by the Owner or
the Design Consultant at the time the Work was performed or at the time of inspection for
certification of Substantial Completion or final completion. The one year period also does not
relieve the Contractor from liability for any defects or deficiencies in the Work that may be
discovered after the expiration of the one year correction period.

12.2.5 The Contractor shall remove from the Project site portions of the Work which are not in -

accordance with the requirements of the Contract Documents and are neither corrected by the
Contractor nor accepted by the Owner.

12.2.6 If the Contractor fails to correct defective or nonconforming Work within a reasonable
time after notice from the Owner or the Design Consultant, the Owner may correct it in
accordance with Section 2.4. If the Contractor does not proceed with correction of defective or
nonconforming Work within a reasonable time fixed by written notice from the Owner or the
Design Consultant, the Owner may remove or replace the defective or nonconforming Work and
store the salvageable materials or equipment at the Contractor’s expense. If the Contractor does
not pay the costs of removal and storage within ten days after written notice by the Owner or the
Design Consultant, the Owner may, upon ten (10) additional days written notice, sell the materials
and equipment at auction or at private sale and shall account for the proceeds after deducting
costs and damages that should have been borne by the Contractor, including compensation for
the Design Consultant’s services and expenses made necessary as a result of the sale. If the
proceeds of sale do not cover the costs which the Contractor shouid have borne, the Contract
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Sum shall be reduced by the deficiency. If payments due to the Contractor then 6( thereafter are
not sufficient to cover the deficiency, the Contractor shall pay the difierence to the Owner.

12.2.7 The Contractor shall bear the cost of correcting destroyed or damaged construction of the
Owner or separate contractors, whether the construction is completed or partially completed, that
is caused by the Contractor’s correction or removal of Work which is not in accordance with the

requirements of the Contract Documents.

12.2.8 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation
with respect to other obligations which the Contractor might have under the Contract Documents.
Establishment of the one-year time period as described in Section 12.2.2 relates only to the
specific obligation of the Contractor to correct the Work, and has no relationship to the time within
which the obligation to comply with the Contract Documents may be sought to be enforced, nor to
the time within which proceedings may be commenced to establish the Contractor's liability with
respect to the Contractor’s obligations other than specifically to correct the Work.

12.2.9 Any Work repaired or replaced bursuant to this Ariicie 12 shall be subject to the
provisions of Article 12 to the same extent as Work originally performed or installed.

ACCEPTANCE OF NONCONFORMING WORK

12.3.1 The Owner may, in the Owner's sole discretion, accept Work which is not in accordance
with the requirements of the Contract Documents instead of requiring its removal and correction,
in which case the Contract Sum will be reduced as appropriate and equitable as determined by
the Owner and the Design Consultant. The adjustment will be accomplished whether or not final

payment has been made.

ARTICLE 13. COMPLETION OF THE CONTRACT; TERMINATION; TEMPORARY SUSPENSION

13.1

13.2

13.3
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FINAL ComMPLETION OF CONTRACT. The Contract will be considered completed, except as provided
in any warranty or maintenance stipulations, bond, or by law, when alt the Work has been finally
completed, the final inspection is made by the Design Consultant, and final acceptance and final

payment is made by the Owner.

WARRANTY FULFILLMENT. Prior to the expiration of the specified warranty period provided for in the
Contract Documents, the Design Consultant will make a detailed inspection of the Work and will
advise the Contractor and the Contractor's Surety of the items that require correction. The Design

Consultant will make a subsequent inspection and if the corrections have been properly

performed, the Design Consultant will issue a ietter of release on the maintenance obligations to
the Contractor and the Surety. If for any reason the Contractor has not made the required
corrections before the expiration of the warranty period, the warranty provisions as provided for in
the Contract Documents shall remain in effect until the corrections have been properly performed

and a letter of release issued.

TERMINATION BY THE OWNER FOR CAUSE.

13.3.1 Notwithstanding any‘other provision of these General Conditions, the Work or any portion
of the Work may be terminated immediately by the Owner for any good cause after giving seven

- (7) days advance written notice and opportunity to cure to the Contractor, including but not limited

to.the following causes:

13.3.1.1 Failure or refusal of the Contractor to start the Work within ten (10) days afier
the date of written notice by the Owner to commence the Work.

13.3.1.2 A reasonable belief that the progress of the Work bemg made by the Contractor
is insufficient to complete the Work within the specified time.
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13.3.1.3 Failure or refusal of the Contractor to provide sufficient and proper equipment
or construction forces to properly execute the Work in a timely manner.

13.3.1.4 A reasonable belief that the Contractor has abandoned the Work.

13.3.1.5 A reasonable belief that the Contractor has become insolvent, bankrupt or
otherwise financially unable to carry on the Work. ‘

13.3.1.6 Failure or refusal on the part of the Contractor to observe any material
requirements of the Contract Documents or to comply with any written orders given by the
Design Consultant or the Owner as provided for in the Contract Documents.

13.3.1.7 Failure or refusal of the Contractor to promptly make good any defects in
materials or workmanship, or any defects of any nature, the correction of which has been

directed in writing by the Design Consultant. .

13.3.1.8 A reasonable belief by the Owner that collusion exists or has occurred for the
purpose. of illegally procuring the contract or a Subcontractor, or that a fraud is being
perpetrated on the Owner in connection with the construction of Work under the Contract.

13.3.1.9 Repeated and flagrant violation of safe working procedures.

13.3.2 When the Work or any portion of the Work is terminated for any of the causes itemized
above or for any other cause except termination for convenience pursuant to Section 13.3.5, the
Contractor shall, as of the date specified by the Owner, discontinue the Work or portion of the
Work as the Owner shall designate, whereupon the Surety shall, within fifteen (15) days after the
written notice of termination for cause has been served upon the Contractor and the Surety or its
authorized agents, assume the obligations of the Contractor for the Work or that portion of the
Work which the Owner has ordered the Contractor to discontinue and may: =

13.3.2.1 perform the Work with forces employed by the surety;

13.3.2.2 with the written consent of the Owner, tender a replacement contractor to take
over and perform the Work, in which event the surety shall be responsible for and pay the
amount of any costs required to be incurred for the completion of the Work that are in
excess of the amount of funds remaining under the Contract as of the time of the

termination; or

13.3.2.3 with the written consent of the Owner, tender and pay to the Owner in
settlement the amount of money necessary to finish the balance of uncompleted Work
under the Contract, correct existing defective or nonconforming work, and compensate
the Owner for any other loss sustained as a result of Contractor's default.

In the event of termination for cause involving Articles 13.3.2.1 and 13.3.2.2, the Surety shall
assume the Contractor's piace in all respects, and the amount of funds remaining unpaid under
the Contract shall be paid by the Owner for all Work performed by the surety or the replacement
contractor in accordance with the terms of the Contract Documents, subject to any rights of the
Owner to deduct any costs, damages, or liquidated or actual damages that the Owner may have
incurred, including but not limited to additional fees and expenses of the Design Consultant and

aftorneys fees, as a result of such termination..

13.3.3 The balance of the Contract Sum remaining at the time of the Contractor's default and of

the termination shall become due and payable to the surety as the Work progresses, subject to all
of the terms, covenants, and conditions of the Contract Documents. If the surety does not, within
the time specified in Section 13.3.2, exercise its obligation to assume the obligations -of the
Contract, or that portion of the Contract which the Owner has ordered the Contractor to
discontinue, then the Owner shall have the power to complete the Work by contract or otherwise,
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as it may deem necessary. The Contractor agrees that the Owner shall have the right to take
possession of or use any or all of the materials, plant, tools, equipment, supplies, and property of
every kind provided by the Contractor for the purpose ‘of the Work, and to procure other tools,
equipment, labor, and materials for the completion of the Work, and to charge to the account of
the Contractor the expenses of completion and labor, materials, tools, equipment, and incidental
expenses. The expenses incurred by the Owner to complete the Work shall be deducted by the
Owner out of the balance of the Contract Sum remaining unpaid to or unearned by the Contractor.
The Contractor and the surety shall be liable to the Owner for any costs incurred in excess of the
balance of the Contract Sum- for the completion and correction of the Work, and for any other
costs, damages, expenses (including but not limited to additional fees of the Design Consultant
and attorney's fees), and liquidated or actual damages, as the case may be, incurred as a result

of the termination.

13.3.4 The Owner shall not be required to obtain the lowest bid for the Work of completing the
Contract as described in Section 13.3.3, but the expenses to be deducted from the Contract Sum
shall be the actual cost of such Work and the other damages as provided in Section 13.3.3. in
case the Owner's costs and damages are less than the sum which would have been payable
under the Contract if the same had been completed by the Contractor, then the Owner may pay to
the Contractor (or the Surety, in the -event of a complete termination for cause) the difference,
provided that the Contractor (or the Surety) shall not be entitled to any claim for damages or for
loss of anticipated profits. In case such costs for completion and damages shall exceed the
amount which would have been payabie under the Contract if the same had been compieted by
the Contractor, then the Contractor and his Sureties shall pay the amount of the excess to the
Owner on notice from the Owner for the excess amount owed. When only a particular part of the
Work is being carried on by the Owner by contract or otherwise under the provisions of this
Section, the Contractor shall continue the remainder of the Work in conformity with the terms of
the Contract and in such manner as not to hinder or interfere with the performance of workmen

employed and provided by the Owner.

13.3.5 The right to terminate this Contract for the convenience of the Owner (including but not
limited to non-appropriation of funding) is expressly retained by the Owner. In the event of a
termination for convenience, the Owner shall deliver at least ten (10) days advance written notice
of the termination for convenience to the Contractor. Upon the Contractor’s receipt of such written
notice, the Contractor shall cease the pen‘ormance of the Work and shall take reasonable and
appropriate action to secure and protect the Work in place. The Contractor shall then be paid by
the Owner in accordance with the terms and provisions of the Contract Documents an amount not
to exceed the actual labor costs incurred, the actual cost of all materials stored at the Project site
or away from the Project site as approved by the Owner but not yet paid for and which can not be
returned, plus applicable overhead and profit, and aciual, reasonable, and documented

termination costs, if any, paid by the Contractor in connection with the Work in place which is -

completed and in conformance with the Contract Documents to the date of termination for
convenience, less all amounts previously paid for the Work. No amount shall ever be due to the
Contractor for lost or anticipated profits on any part of the Work not performed. .

13.4  TEMPORARY SUSPENSION OF THE WORK

13.4.1 The Work or any portion of the Work may be temporarily suspended by the Owner, for a

time period not to exceed ninety days, immediately upon wntten notice to the Contractor for any

reason, including but not limited to: :
13.4.1.1 the causes described in Sections 13.3.1.1 throuah 13.3.1.9 above;
13.4.1.2 under other provisions in the Contract Documents that reqmre or permlt
temporary suspension of the Work;
13.4.1.3 situations where the Work is threatened -by, contributes to, or causes an
immediate threat to public health, safety, or security; or
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13.4.1.4 other unforeseen conditions or circumstances.

13.4.2 The Contractor shall immediately resume the temporarily suspended Work when ordered
in writing by the Owner to do so. The Owner shall not under any circumstances be liable for any
ciaim of the Contractor arising from a temporary suspension due to a cause described in Article
13.4.1 above; provided, however, that in the case of a temporary suspension for any of the
reasons described under Articles 13.4.1.2 through 13.4.1.4, where the Contractor is not a
contributing cause of the suspension or where the provision of the Coniract Documents in
question does not specifically provide that the suspension is at no cost to the Owner, the Owner
will make an equitable adjustment for the following items, provided that a claim is properly made
by the Contractor under Section 4.3 of these General Conditions:

13.4.2.1 'an equitable extension of the Contract Time, not to exceed the actual delay

caused by the temporary suspension as determined by the Design Consultant and the -

Owner;

13.4.2.2 an equitable adjustment to the Contract Sum for the actual, necessary, and
reasonable costs of properly protecting any Work that is finished or partially finished
during the period of the temporary suspension (no profit and overhead shall be allowed on
top of these costs); and -

13.4.2.3 if it becomes necessary to move equipment from the Project site and then
return it to the Project site when the Work is ordered to be resumed, an equitable
adjustment to the Contract Sum for the actual, necessary, and reasonable cost of these
moves; provided, however, that no adjustment shall be due if the equipment is moved to
another Project site of the Owner.

ARTICLE 14, MISCELLANEOUS PROVISIONS

14.1

14.2

14.3
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GOVERNING LAW; CoMmpLIANCE WITH LAWS AND REGULATIONS

14.1.1 This Contract shall be governed by the laws and case decisions of the State of Texas,
without regard to conflict of law or choice of law principles of Texas or of any other state.

14.1.2 This Contract is entered into subject to and controlled by the Charter and ordinances of
the City of San Antonio and all appficable laws, rules, and regulations of the State of Texas and
the Government of the United States of America. The Contractor shall, during the performance of
the Work, comply with &ll applicable City codes and ordinances, as amended, and all applicable
State and Federal laws, rules and regulations, as amended.

SUCCESSORS AND ASSIGNS

14.2.1 The Owner and the Contractor respectively bind themselves, their pariners, successors,
assigns, and legal representatives to the promises, covenants, terms, conditions, and obligations
contained in the Contract -Documents. The Contractor shall not assign, transfer, or convey its
interest or rights in the Contract, in part or as a whole, without the written consent of the Owner. If
the Contractor attempts to make an assignment, transfer, or conveyance without the Owner's
written consent, the Contractor shall nevertheless. remain legally responsible for all obligations
under the Contract Documents. The Owner shall nct assign any portion of the Contract Sum due
or to become due under this Contract without the written consent of the Contractor, except where

assignment is compelled by court order or other operation of law.

WRITTEN NOTICE.

14.3.1 Any notice, pa{yment, statement, or demand required or permitted to be given under this
Contract by either party to the other may be effected by personal delivery in writing or by facsimile
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14.4

14.5

14.6

14.7
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transmission or by mail, postage prepaid, or by overnight delivery to an officer, management level
employee,, or other designated representative of either party. Mailed notices shall be addressed
to the parties at an address designated by each party, but each party may change its address by
written notice in accordance with this section. Mailed notices shall be deemed received as of three

(3) days after mailing.

RIGHTS AND REMEDIES; NO WAIVER OF RIGHTS BY OWNER

14.4.1 The duties and obligations imposed on the Contractor by the Contract Documents and the
rights and remedies available to the Owner under the Contract‘ Documents shall be in addition to,
and not a limitation of, any duties, obligations, rights, and remedies otherwise imposed or made

available by law.

14.4.2 No action or failure to act by the Owner shall constitute a waiver of a right afforded the
Owner under the Contract Documents, nor shall any action or failure to act by the Owner
constitute approval of or acquiescence in a breach of the Contract by Contractor, except as may
be specifically agreed in writing by Change Order or Supplemental Agreement.

INTEREST

14.5.1 The Owner shall not be liable for interest on any progress or final payment ‘0 be made
under the Contract Documents, except as may be provided by the applicable provisions of the
Prompt Payment Act, Chapter 2251, Texas Government Code, as amended, subject to Section

9.8.1 of these General Conditions.
INDEPENDENT MATERIALS TESTING AND INSPECTION.

14.6.1 In some circumstances, the City will retain, independent of the Contractor, the inspection
services, the testing of construction materials engineering, and the verification testing services
necessary for acceptance of the Project by the City. Such consultants will be selected in
accordance with Section 2254.004 of the Government Code. The professional services, duties,
and responsibilities of those independent consuitants will be described in the agreements
between the City and those consultants. The provision of inspection services by City shall not
reduce or lessen Contractor’s responsibility for the Work or its duty to establish and implement a
program to monitor the quality of construction to guard the City against defects and deficiencies in
the Work, required above. Contractor is fully and solely responsible for constructing the Project in
strict accordance with the Construction Documents.

14.6.2 In connection with the City's visual observation/inspection of the Work or materials testing
contemplated herein, it is clearly understood that the Contractor is responsible for his own guality
control inspection and testing services to assure Project compliance with plans, specifications and
other included instruments. The Contractor shall give the City's "CO!” reasonable advanced notice of
the readiness of any Work for observation/inspection, and when practicable, twenty-four (24) hours
notice. If any underground Work is performed without the proper prior notification to the City's “COI",
it shall be uncovered for observation/inspection and properiy restored at the Contractor's expense.

OFFICERS OR EMPLOYEES OF THE OWNER NOT To HAVE FINANCIAL INTEREST IN ANY CONTRACT OF
THE OWNER

14.7.1 Contractor acknowledges that it is informed that the Charter of the City of San Antonio
and its Ethics Code prohibit a City officer or employee, as those terms are defined in Section 2-52
of the Ethics Code, from having a financial interest in any contract with the City or any City
agency, such as city owned utilities. " An officer or employee has a "prohibited financial interest” in
a contract with the City or in the sale to the City of land, materials, supplies or service, if any of the

~ following individual(s) or entities is a party to the coniract or sale: a City officer or employee; his

parent, child or spouse; a business entity in which the officer or employee, or his parent, chiid or
spouse owns ten (10) percent or more of the voting stock or shares of the business entity, or ten
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14.8

14.9

14.10

14.11

(10) percent or more of the fair market value of the business entity; a business entity in which any
individual or entity above listed is a subcontractor on a City contract, & partner or a parent or
subsidiary business entity. Pursuant to the subsection above, the Contractor warrants and
certifies, and this Contract is made in reliance thereon, that it, its officers, employees and agents
are neither officers nor employees of the City. The Contractor further warrants and certifies that it
has tendered to the City a Discretionary Contracts Disclosure Statement in compliance with the
City's Ethics Code. Any violation of this article shall constitute malfeasance in office, and any
officer or employee of Owner guilty thereot shall thereby forfeit his office or position. Any violation
of this section, with the knowledge, express or implied, of the person, persons, partnership,
company, firm, association or corporation contracting with the Owner shall render the Contract
involved voidable by the Owner's City Manager or City Councll.

VENUE

14.8.1 This Contfact is performed in Bexar County, Texas, and if legal action is necessary to
enforce this Contract, exclusive venue shall fie in Bexar County, Texas.

INDEPENDENT CONTRACTOR

14.8.1 In performing the Work under this Contract, the relationship between the Owner and the
Contractor is that of an independent contractor. The Contractor shall exercise independent
judgment in performing the Work and is solely responsible for setting working hours, scheduling
or prioritizing the Work flow and determining the means and methods of performing the Work,
subject only to the requirements of the Contract Documents. No term or provision of this Contract
shall be construed as making the Contractor an agent, servant, or employee of the Owner, or
making the Contractor or any of the Contractor's employees, agents, or servants eligible for the
fringe benefits, such as retirement, insurance and worker's compensation, which the Owner

provides to its employees.
NONDISCRIMINATION

14.10.1 As a condition of this Contract, the Contractor covenants that he will take all necessary
actions to insure that, in connection with any Work under this Contract, the Contractor and its
Subcontractors will not discriminate in the treatment or employment of any individual or groups of
individuals on the grounds of race, color, religion, national origin, age, sex, or handicap unrelated
to job performance, either directly, indirectly or through contractual or other arrangements. The

Contractor shall also comply with all applicable requirements of the Americans with Disabilities’

Act, 42 U.S.C.A. §§12101-12213, as amended. In this regard, the Contractor shall keep, retain
and safeguard all records relating to his Coniract or Work performed thereunder for a minimum
period of three (3) years from final Contract completion, with full access allowed to authorized
representatives of the Owner, upon request, for purposes of evaluating compliance with this and
other provisions of the Contract.

GIFTS TO PUBLIC SERVANTS

14.11.1 The Owner may terminate. this Contract immediately if the Contractor has offered,
conferred, or agreed 1o confer any benefit on a City of San Antonio employee or official that the
City of San Antonio employee. or official is prohibited by law from accepting.

14.11.2 For purposes of this Article, “benefit” means anything reasonably regarded as pecuniary
gain or pecuniary advantage, including benefit to any other person in whose welfare the
beneficiary has a direct or substantial interest, but does not include a contribution or expenditure
made and reported in accordance with law. ‘

14.11.3 Notwithstanding any other legal remedies, the Owner may require the Contractor to '

remove any employee of the Contractor from the Project who has violated the restrictions of this
Article or any similar State or Federal law, and may obtain reimbursement for any expenditures
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made to the Contractor as a result of the improper offer, agreement to confer, or conferring of a
benefit to a City of San Antonio employee or official.

ARTICLE 15. RIGHT TO AUDIT CONTRACTOR'S RECORDS

151 By execution of the Building Construction Services Agreement, the Contractor grants the Owner
the right to audit, at the Owner's election, all of the Contractor's records and billings relating to the
performance of the Work under the Contract Documents. The Contractor agrees to retain its
Project records for a minimum of three (3) years following completion of the Work. The Owner
agrees that it will exercise the right to audit only at reasonabie hours. Any payment, settlement,
satisfaction, or release provided under this Contract shall be subject to the Owner's rights as may

be disciosed by any audit.
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SAN ANTONIO WATER SYSTEM
WATERWORKS AND SANITARY SEWER CONSTRUCTION
SPECIAL CONDITIONS
The following changes are made to the Contract Documents:

1. Add to the Contract Definitions

San Antonio Water System: San Antonio Water System Board of Trustees.

2. Add to the Invitation for Bid

The San Antonio Water System area of construction operations is coincident with
the area of construction operations specified in the contract documents for the
project. All water and sewer facility adjustment and attendant work as shown on
the Plans is considered to be an integral part of the project, and the Contractor
shall be responsible for the timely scheduling and accomplishment of all water
and sewer main and attendant work in conjunction with the work outlined in
paragraph 1 of the City of San Antonio Invitation for Bid.

3. Add to the General Conditions

All resident inspection of water and sewer facility adjustment and attendant work .
will be performed by an authorized representative of the San Antonio Water
System who will in turn be responsible directly to the inspectors designated

above.

4. Add to the General Conditions Paragraph

Materials for Water and Sanitary Sewer Main Replacement and adjustments: The
Contractor shall also furnish all materials required for the installation of all water
and sanitary main replacement and adjustments, service lines, sanitary sewer
laterals, manholes and attendant work as shown on the drawings and in
accordance with the San Antonio Water System Material Specifications.

5. Add to General Conditions

Water Mains: The Contractor shall be responsible for the establishment in the
field of all lines and grades for water works construction utilizing as may be
appropriate the survey base control data provided by the Engineer for the work
indicated in Paragraph 1 of the City of San Antonio Invitation for Bid. All
construction staking, additional survey, layout and measurement work shall also
be performed by the Contractor as part of his work.
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Add to the General Conditions

Warranty/Correction Period for Water and Sewer Works: During a period of 24 months
from and after the date of the final acceptance by the San Antonio Water System of the
work embraced by this contract, the Contractor shall make all needed repairs arising out
of defective workmanship or materials, or both, which in the judgment of the San
Antonio Water System shall become necessary during such period. If within 3 days after
the receipt of a notice in writing to the Contractor or his agent, the Contractor shall
neglect to make or to undertake with due diligence the aforesaid repairs, the San Antonio
Water System is hereby authorized to make such repairs at the Contractor’s expense. In
case of an emergency where, in the judgment of the San Antonio Water System delay
would cause a serious loss or damage, repairs may be made with notice being sent to the
Contractor, and the Contractor shall pay the cost thereof.

Add to these Contract Documents, the Standard Specifications for Water and Sanitary
Sewer Construction, available to the Contractor at the San Antonio Water System or at

WWW.Saws,0rg.

Add to these Contract Documents, the San Antonio Water System Special Provisions,
attached separately.

. Add to these Contract Documents, the San Antonio Water System Proposals, attached
separately.
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ATTACHMENT II

SAP# 46-3385
AMENDMENT #4 TO
PROFESSIONAL SERVICES AGREEMENT
ENGINEERING SERVICES
FOR

Zarzamora Drainage Project #83 A Phase | and Il

The City of San Antonio, a Texas Municipal Corporation, (hereinafter referred to as “CITY™) presently
contracts with LOCKWOOD, ANDREWS & NEWNAM, INC., (hereinafter referred to as
“CONSULTANT"), for the ZARZAMORA DRAINAGE PROJECT #83 A PHASE I AND I pursuant to a
Professional Services Agreement (hereinafter referred to as the “Agreement") approved by City Council on
AUGUST 18, 2005 through Ordinance No. 101234. This amendment of the Professional Services
Agreement (hereinafter referred to as “this Amendment”) is entered into by and between the CITY acting
by and through its designated representative pursuant to Ordinance No. passed
and approved on and CONSULTANT acting by and through its designated representative.

The andersigned hereby agree to amend said Agreement as herein set forth:

1. Article V. of the Agreement, entitled “COMPENSATION,” is hereby amended to add the sum of
$198,090.00 to the fee for the CONSULTANT’s additional work for a total contract amount of

$1,108,210.00.

"2, Article 1T, “SCOPE OF SERVICES” is hereby amended to add additional professional engineering
~ services to include Construction Phase services in accordance with the CONSULTANT's proposal

which is attached hereto as attachment “A” and incorporated by reference herein,

3. This amendment to the Agreement shall not prejudice any present or future rights, remedies, benefits,
or powers belonging or accruing to CITY under the terms of the Agreement herein amended.

4. Except as provided otherwise herein, the Agreement shall remain uwnaffected, unchanged, and
unimpaired by reason of the foregoing amendments.

Amendment AGREED TO this the day of

CITY OF SAN ANTONIO, A TEXAS -
MUNICIPAL CORPORATION: LOCKWOOD, ANDREWS & NEWNAM, INC.

By:
City Manager

APPROVED:

City Attorney
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