STATE OF TEXAS

COUNTY OF BEXAR

CITY OF SAN ANTONIO
DESIGN-BUILD CONTRACT  

ARCHITECTURAL/ENGINEERING AND CONSTRUCTION SERVICES

FOR _______________________  PROJECT NO.___________

This DESIGN/BUILD CONTRACT (the “Contract”) is made and entered into by and between the City of San Antonio, a Texas municipal corporation (the “Owner”) and ___________________, a ________ corporation, with its principal place of business at _________________________ (the “Design-Builder”).

This Contract for the design and construction of a project identified as: _________________, in the City of San Antonio, County of Bexar, Texas (the “Project”) is being executed by the Owner pursuant to the City Charter, Ordinances, and Resolutions of the City Council, and by the DESIGN-BUILDER for architectural and/or engineering and construction services hereinafter set forth in connection with the above designated Project for the City of San Antonio.
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ARTICLE I.

DEFINITIONS

As used in this CONTRACT, the following terms shall have meanings as set out below: 

1.1
"City" and "Owner" means the City of San Antonio, Texas as provided for in Article 2.1.1 of the General Conditions.

1.2
“Claim” is a demand or assertion by one of the parties seeking, as a matter of right, adjustment or interpretation of the Contract terms, payment of money, extension of time or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and matters in question between the Owner and DESIGN-BUILDER arising out of or relating to the Contract.

1.3
“Compensation” means amounts paid by Owner to DESIGN-BUILDER for completed services under this Contract.

1.4
“Construction Work” shall mean whatever is done by or required of Design-Builder to perform and complete its duties relating to the construction of the Project under the Contract, including, without limitation, the following:

1.4.1
construction of the whole and all parts of the Project in full and strict conformity with this Contract;

1.4.2
the provision and furnishing, and prompt payment, of all labor, supervision, services, materials, supplies, equipment, fixtures, appliances, facilities, tools, transportation, storage, power, fuel, heat, light, cooling, other utilities and things required for the construction of the Project;

1.4.3
the procurement and furnishing of all necessary building permits and other permits required for the construction of the Project;

1.4.4
the creation and submission to Owner of detailed as-built drawings depicting all as-built construction;

1.4.5
the furnishing of any required surety bonds and insurance as required by the Contract;

1.4.6
the furnishing of all equipment and product warranties, manuals, test results and user guides required by the Contract or otherwise reasonably available to Design-Builder; and

1.4.7
the furnishing of all other services and things required or reasonably inferable from the Contract Documents, including the provisions of Article 9 below.
1.5
"Cost of the Construction Work" shall mean costs necessarily incurred in the performance of the Construction Work during the Construction Phase, and paid or payable by the Design-Builder, and not included in the Management Fee as set forth herein.  Cost of the Construction Work is further defined in Paragraph 11.1.3 herein.

1.6
“Contract Documents” shall mean the Contract Documents as defined in Article I, General Conditions, of the General Conditions for City of San Antonio Building Design-Build Contracts.
1.7 
"Contract Drawings and Specifications" means the Design Documents.

1.8
"Design-Builder" means the legal entity that executes the Contract to provide design and construction services for the __________     



    Project, and its officers, partners, employees, agents and representatives, and all sub-consultants and/or sub-contractors, if any, and all other persons or entities for which the DESIGN-BUILDER is legally responsible.

1.9
“Design Documents” means all the design documents provided by Design-Builder and approved by Owner pursuant to the Contract including, without limitation, those for use in constructing the Project, performing the Work, and the rendering of the Project fully operational, and shall include, without limitation, detailed plans, drawings, specifications, manuals, and related materials prepared by or on behalf of Design-Builder.

1.10
“Design Services” means any and all architectural, engineering and design services required to be performed by Design-Builder pursuant to the Contract and all labor, materials, supervision, equipment, computers, documents, and all other things necessary for the performance of such services. 
1.11
“Design Scope Specification” means the document prepared by Owner dated ____________ which specifies the general scope of the Design Services to be performed by Design-Builder under the Contract. A copy of the Design Scope Specification is attached hereto as Exhibit A and is incorporated into this Contract by reference.
1.12 
"Director" means the Director of City’s Capital Improvements Management Services Department, Public Works Department or the designated project manager identified by the Notice to Proceed.

1.13
“Final Compensation” means the final amounts paid by Owner to DESIGN-BUILDER for completed services and construction under this Contract.

1.14
“Final Completion” means, as stated herein and as an addition to Article 13.1 of the General Conditions, the completion of all Design Services and all Construction Work required by, and in strict compliance with, the Contract, including Design-Builder's provision to Owner of all documents and things required to be provided by the Contract.  
1.15
“Final Payment” means the final amounts paid by Owner to DESIGN-BUILDER for completed Design Services and Construction Work under the construction contract.

1.16
“Guaranteed Maximum Price” or “GMP” means the guaranteed maximum price for which all Construction Work, including the Design Builder’s management services, will be completed within the construction schedule and the Project Budget, which price shall never exceed the Project Budget.
1.17
"Owner Designated Representative (ODR)” means person designated by Owner to act for Owner.

1.18
"Project" means the capital improvement/construction development undertaking of Owner for which DESIGN-BUILDER's services, as stated in the Scope of Services, are to be provided pursuant to this CONTRACT.
1.19 
“Schedule of Values” means the values allocated to materials and various portions of the work, prepared in such form, and supported by such data to substantiate its accuracy as Owner may require.

1.20
“Subcontractor” means an entity which has a direct contract with Design-Builder to perform a portion of the Construction Work or the Design Services. For purposes of the Contract, Subcontractors shall also include those furnishing specially fabricated equipment and materials for the Project.
1.21
“Substantial Completion” is, as stated herein and as an addition to Article 9.8 of the General Conditions, that stage in the progression of the Construction Work, as approved by Owner in writing, when the Project is sufficiently complete in accordance with the Contract that Owner can enjoy beneficial use or occupancy of the entire Project and can utilize it for all of its intended purposes. A condition precedent to Substantial Completion is the receipt by Owner of all necessary certificates of occupancy or other authorizations for the use and occupancy of the Project required by any governmental or regulatory authority. Owner reserves the right to occupy and use any part, phase or system of the Project when such part, phase or system is substantially completed, but such partial use or occupancy of the Project shall not result in the Project being deemed substantially complete, and such partial use or occupancy shall not be evidence of Substantial Completion.
1.22
“Supplier” means an entity manufacturer, fabricator, supplier, distributor, materialman or vendor having a direct contract with the Design Builder or with any subcontractor to furnish or provide materials or equipment to be incorporated in the construction phase for the performance of the Construction Work.
ARTICLE II
REGULATORY GUIDELINES, REQUIREMENTS AND STANDARDS

2.1 Generally: Design-Builder shall perform all Design Services described in, contemplated by, inferable from, or necessary or desirable to achieve the objectives stated in the Design Scope Specification and the Contract, including all Design Services necessary for the Project to be properly constructed by Design-Builder and used, operated and maintained by Owner in accordance with all applicable guidelines, requirements and standards. The Design Services shall be performed within the time provided by the Design Schedule for the performance of Design-Builder's Design Services as provided in Paragraph 2.8 of this Contract.

2.2 Owner's Review of Design Services: Subject to Paragraph 10.1.7 of this Contract, Design-Builder shall submit all documents produced as part of the Design Services to the Director for review and approval in accordance with the terms of the Contract. However, any review or approval by the Director shall not relieve Design-Builder of or otherwise diminish its obligations under the Contract. The Director may direct Design-Builder to make changes to any design documents in order to conform the documents to Owner's objectives. Any changes by Design-Builder ordered by the Director shall not relieve Design-Builder of its obligations under this Contract unless, and only to the extent that, Design-Builder notifies Owner in writing, within five (5) days after receipt of Owner's directive to make changes, concerning any adverse impact on schedules, budgets, operational costs, operational performance, satisfaction of regulatory requirements, or other adverse impact that may result from the directed changes. Failure of Design-Builder to submit its notice within the five (5) day period constitutes a waiver by Design-Builder of any claim for an adjustment to the Design Schedule or the Contract Time.

2.3 Preparation of Site Information: Design-Builder shall prepare, as necessary, surveys and topographic information including aerial photographs needed to establish line and grade of sewers, location of property lines and easements. Sewer easements, both construction and permanent, shall be referenced to property lines by field surveys, and plans shall include the location of any improvement as it relates to property lines. Owner expressly does not warrant any information provided by it in connection with preparation of the above-mentioned information; Design-Builder, however, may reasonably rely on information provided by Owner to the extent the information has been prepared by Owner or an independent consultant hired by Owner to prepare the information specifically for this Project, without absolving Design-Builder from its responsibility to independently verify or investigate information that a reasonable, prudent professional architect or engineer should or would inquire about. 

2.4 Retention of Geotechnical Consultants: In preparing the Design Documents, Owner shall separately retain an experienced, qualified geotechnical consultant to evaluate all geotechnical considerations relating to the design and construction of the Project. Design-Builder shall be responsible for designing the Project in accordance with the analysis and recommendations of the geotechnical consultant. Nothing in this paragraph, however, prevents Design-Builder from retaining its own geotechnical consultant to review design work, raise issues for mutual discussion, and obtain further information in connection with the geotechnical nature of the Project. Owner expressly does not warrant any geotechnical information provided by it for use in connection with preparation of the design documents; Design-Builder, however, may reasonably rely on geotechnical information provided by Owner to the extent the information has been prepared by Owner or an independent consultant hired by Owner to prepare the information specifically for this Project, without absolving Design-Builder from its responsibility to independently verify or investigate information that a reasonable, prudent professional architect or engineer should or would inquire about.
2.5 Quality of Design Services: Design-Builder shall be responsible for the professional quality, completeness, accuracy, and coordination of Design Documents. Design-Builder shall provide Design Services that will result in an operationally cost-efficient and economical facility that meets all environmental and regulatory requirements as of the date hereof, and uses the most appropriate available technology. Design-Builder shall provide for all quality control reviews required by sound professional architectural and engineering practices and by governmental authorities having jurisdiction over the Project.

2.6
Compliance with Laws and Regulatory Requirements: In providing Design Services, Design-Builder shall comply with the lawful requirements of all federal, state, and local authorities having lawful jurisdiction over the Project. Design-Builder shall design the Project to meet all applicable requirements of building control laws and regulations in relation to the design, construction, occupation, and operation of the Project, including, without limitation, environmental standards, fire and safety regulations, and requirements and compliance with all other applicable standards and codes. 

2.7
Duty to Correct Errors: Design-Builder shall, without additional compensation, immediately correct any errors, omissions or deficiencies in its Design Services and Design Documents.

2.8
Schedule of Design Services: Design-Builder shall, within ten (10) calendar days after receiving a Notice to Proceed, submit for Owner's approval the Design Schedule for the performance of Design-Builder's Design Services, which shall include allowance for reasonable time required for the Director's review of submissions and for approvals of authorities having jurisdiction over the Project. This Schedule shall, upon approval by the Director, be considered incorporated and made a part of this Contract as part of Exhibit B, Design Builder’s Scope and Fee Proposal. The Design Schedule, when approved by the Director, shall not, except for good cause, be exceeded by Design-Builder. Should Design-Builder at any time during the course of performing the Contract, have reason to believe that it will be unable to meet any completion date in accordance with the Design Schedule, it shall immediately notify the Director in writing. Design-Builder shall state the reason for the delay in the notice, including the party responsible, if any, and the steps being taken to remedy or minimize the impact of the delay. Failure of Design-Builder to submit such notice shall constitute a waiver by Design-Builder of any claim for an adjustment to the Contract Price, the Project Schedule, or the Contract Time. All extensions of time shall be governed by Article 8 of the General Conditions. Subject to the provisions of Paragraph 8.3 of the General Conditions, Owner shall review and approve, where appropriate, the Project Schedule, or any portion thereof.

2.9
Requirement to Design Within the Project Budget: Owner’s total fixed Project Construction Budget for this Project is $ 



. This amount is established as a condition of this Contract, and shall provide the basis for Design-Builder's design decisions. Design-Builder, in consultation with Owner, shall determine what materials, equipment, component systems, and types of construction are to be included in the Contract Documents, and will make reasonable adjustments in the scope of the Project to bring it within the Project Construction Budget. With the Director’s approval, Design-Builder may also include in the Contract Documents alternate bids to adjust the Construction Cost to the fixed limit. Owner may, in its sole discretion and only if circumstances require it, approve a higher fixed limit for the Project Construction Budget, without any increase in the fee for Design Services under this Contract. Any redesign or additional design services required to bring the Project within the Owner’s fixed Project Construction Budget shall be at Design-Builder’s sole expense.
2.10
Texas Local Government Code Chapter 271.119(i):  The Texas Local Government Code Chapter 271.119(i), states that a payment or performance bond is not required for, and may not provide coverage for, the portion of this Agreement that includes design services only. If a fixed contract amount or guaranteed maximum price has not been determined at the time this Agreement is awarded, the penal sums of the performance and payment bonds delivered to the City must each be in an amount equal to the Project Construction Budget, as specified in the design criteria package. The Statute further states that the design-build firm shall deliver the bonds not later than the 10th day after the date the design-build firm executes the contract unless the design-build firm furnishes a bid bond or other financial security acceptable to the governmental entity to ensure that the design-build firm will furnish the required performance and payment bonds when a guaranteed maximum price is established.  Therefore, Design-Builder shall, not later than the 10th day after the date of execution of this Agreement deliver to the City either, payment and performance bonds equal to the Project Construction Budget of $___________, or a Surety Bond in the amount of 5% of the Project Construction Budget, $__________, in the form that is included in this Agreement as part of Exhibit E.

ARTICLE III
PRELIMINARY CONSULTATION AND PROJECT ANALYSIS

3.1 Determining the Project Objectives: Prior to the preparation of the Detailed Design as required by Article V below, Design-Builder shall first consult in detail with Owner, and shall carefully analyze any information furnished by Owner concerning requirements of the Project, including but not limited to, any design, construction, scheduling, budgetary or operational requirements, limitations, and objectives, as well as the Design Scope Specification.

3.2 Report On Project Requirements And Objectives: Based on its study and analysis, and no later than ten (10) days after the effective date of the Contract, Design-Builder shall prepare and submit to Owner a written report detailing Design-Builder's understanding and analysis of the Project requirements and identifying any design, construction, scheduling, budgetary, operational, or other problems which may result from said requirements. The written report of Design-Builder shall also include proposed solutions, including design alternatives if appropriate, addressing each of the identified problems. Design-Builder shall review such report with Owner and shall implement such changes as Owner may require as provided in Paragraph 2.2 of this Contract.
3.3 Scheduling:  Based upon the Design-Builder recommendation that the Project Schedule should be “fast tracked” for the Design Phase, Owner agrees to review the proposed plan of action promptly. The proposed schedule should include sufficient budget allowances in anticipation of currently unknown refinements of budgets that may become necessary and in order to control Project costs.
ARTICLE IV
Intentionally Omitted
ARTICLE V
DESIGN DOCUMENTS
5.1 Time for Preparation: Not later than the date called for in the Project Schedule, Design-Builder shall prepare and submit to the Director the complete Design Documents.

5.2 The Design Documents: The Design Documents shall describe with specificity all elements, details, components, materials, and other information necessary for the complete construction of the Project and the rendering of the Project fully operational for its intended purposes, including satisfaction of all testing, permitting, qualifications, certifications, validations, and obtaining regulatory approvals by all applicable regulatory authorities required to render the Project and all its components operational and functionally and legally usable for their intended purpose. Subject to the provisions of Paragraph 10.1.7 of this Contract, Owner shall review and approve, where appropriate, the Design Documents, or any portion thereof.
5.3 Guaranteed Maximum Price Includes Design Documents: The Guaranteed Maximum Price, as set forth in Article 11 below, shall include the cost of constructing and managing the Project in strict accordance with the requirements of the Design Documents.

ARTICLE VI
CONSTRUCTION SERVICES

6.1 General Intent: Design-Builder shall perform all Construction Work necessary to construct the Project in accordance with this Contract, and to render the Project and all its components operational and functionally and legally usable for their intended purpose.
ARTICLE VII
TIME FOR CONSTRUCTION: THE CONTRACT TIME

7.1 Notice of Commencement: After Owner has approved the Design Documents, Owner shall issue a notice to commence the Construction Work directing Design-Builder to proceed with the Work on the date indicated in the notice (the “Commencement Date”). The notice to commence Construction Work shall be issued at least five (5) days prior to the Commencement Date.  Notwithstanding the foregoing, Design-Builder with the Owner’s prior express written approval may order materials, equipment, fixtures or systems at any time after the effective date of this Contract and Owner shall be responsible for the payment thereof in accordance with the payment procedures setout in the General Conditions attached hereto as Exhibit C.  Failure by the Design-Builder to obtain Owner’s prior express written approval to order any materials, equipment, fixtures or systems prior to the notice to commence the Construction Work is at the Design-Builder’s sole risk and  shall in no way obligate Owner to accept or pay for such materials, equipment, fixtures or systems.  
7.2 Time for Completion: Design-Builder shall commence the Construction Work on the Commencement Date, and the Construction Work shall be carried out regularly and without interruption. Design-Builder shall substantially complete the Construction Work not later than________________, or such other date as may by Change Order be later designated (the “Scheduled Completion Date”). The number of calendar days between the effective date of the Contract and the Scheduled Completion Date is the “Contract Time.” Design-Builder shall achieve Final Completion of the Construction Work no later than fifteen (15) calendar days after achieving Substantial Completion.
7.3 Liquidated Damages for Delay in Substantial Completion: Design-Builder shall pay Owner the sum of Seven Hundred and No/100 Dollars ($700.00) per day for each and every calendar day of unexcused delay in achieving Substantial Completion beyond the Scheduled Completion
Date. Any sums due and payable hereunder by Design-Builder shall be payable, not as a penalty, but as liquidated damages representing an estimate of delay damages likely to be sustained by Owner, estimated at the time of executing this Contract. Such liquidated damages shall apply regardless of whether Design-Builder has been terminated by Owner prior to Substantial Completion so long as Design-Builder's actions or inactions contributed to the delay. Such liquidated damages shall be in addition to and not in preclusion of the recovery of actual damages resulting from other defects in Design-Builder's performance hereunder for matters other than delays in Substantial Completion. When Owner reasonably believes that Substantial Completion will be inexcusably delayed, Owner shall be entitled, but not required, to withhold from any amounts otherwise due to Design-Builder an amount then believed by Owner to be adequate to recover liquidated damages applicable to such delays. If and when Design-Builder overcomes the delay in achieving Substantial Completion, or any part thereof, for which Owner has withheld payment, Owner shall promptly release to Design-Builder those funds withheld, but no longer applicable as liquidated damages.

7.4 Liquidated Damages for Delay in Final Completion:  If Design-Builder fails to achieve Final Completion within fifteen (15) calendar days after the date of Substantial Completion, Design-Builder shall pay Owner the sum of Seven Hundred Dollars ($700.00) per day for each and every calendar day of unexcused delay in achieving Final Completion beyond the date set forth herein for Final Completion of the Work. Any sums due and payable hereunder by Design-Builder shall be payable, not as a penalty, but as liquidated damages representing an estimate of delay damages likely to be sustained by Owner, estimated at the time of executing this Contract. Liquidated damages shall apply regardless of whether Design-Builder has been terminated by Owner prior to Final Completion so long as Design-Builder’s actions or inactions contributed to the delay. Such liquidated damages shall be in addition to and not in preclusion of the recovery of actual damages resulting from other defects in Design-Builder's performance hereunder for matters other than delays in Final Completion. When Owner reasonably believes that Final Completion will be inexcusably delayed, Owner shall be entitled, but not required, to withhold from any amounts otherwise due to Design-Builder an amount then believed by Owner to be adequate to recover liquidated damages applicable to such delays. If and when Design-Builder overcomes the delay in achieving Final Completion, or any part thereof, for which Owner has withheld payment, Owner shall promptly release to Design-Builder those funds withheld, but no longer applicable as liquidated damages.

7.5 Time is of the Essence:   All limitations of time set forth in this Contract are material and time is of the essence of the Contract.
ARTICLE VIII
ADDITIONAL DUTIES AND RESPONSIBILITIES OF DESIGN-BUILDER
8.1 Design-Builder to Perform All Work Required by the Contract: The intent of this Contract is to require complete, correct and timely execution of the Design Services and the Construction Work. Any and all Design Services that may be required, reasonably implied, or reasonably inferred by the Contract, or any part of it, as necessary to produce the intended result shall be provided by Design-Builder for the Design Services Fee as provided in Article IX of this Contract. In addition, any and all Construction Work that may be required, reasonably implied, or reasonably inferred by the Contract, or any part of it, as necessary to produce the intended result shall be provided by Design-Builder for the Guaranteed Maximum Price as provided in Article IX of this Contract.
8.2 Strict Compliance with the Contract Documents: All Construction Work performed by Design-Builder shall be in strict compliance with this Contract. “Substantial Compliance” is not strict compliance. Any Construction Work not in strict compliance with the Contract is defective.
8.3 Design-Builder's Schedule of Construction: Per Article 1.2.4 of the General Conditions, Design-Builder, within five (5) business days after the commencement Date, shall submit to the ODR Design-Builder's Preliminary Work Progress Schedule, Preliminary Schedule of Shop Drawing and Sample Submittals and Preliminary Schedule of Values for all of the Work which shall constitute the Design-Builder’s schedule for completing the Construction Work by the Scheduled Completion Date. The Schedule of Construction shall reflect the performance of all Construction Work on weekdays and non-holidays. The Schedule of Construction shall be a detailed critical path management (“CPM”) schedule in a form acceptable to Owner. Per Article 3.10 of the General Conditions, the Work Progress Schedule and successive updates shall be revised at least monthly and shall be revised to reflect conditions encountered from time to time and shall be related to the entire Project. Each such revision shall be furnished to Owner. Strict compliance with the requirements of this Paragraph shall be a condition precedent for payment to Design-Builder, and failure to strictly comply with said requirements shall constitute a material breach of the Contract. No claim for an increase in the Guaranteed Maximum Price (“GMP”) shall be allowed as a result of Design-Builder basing the GMP upon an early completion schedule, or as a result of delays and costs attributable to completion later than the planned early completion date.

8.4 Review and Approval of Submittals: Design-Builder shall review, study, and approve, or take other necessary action upon all Shop Drawings, Product Data, Samples, and other Submittals to ensure that the Project will be constructed in a timely fashion in strict compliance with the Contract. No deviation from, substitution for, or other modification from the Contract Documents shall be allowed by Design-Builder in a shop drawing or submittal without written approval, in the form of a Change Order, from Owner. Design-Builder shall engage in prompt and adequate review of Shop Drawing and other Submittals to maintain the Construction Schedule; Design-Builder also warrants it will use its best independent professional judgment in its review to determine compliance with the Contract Documents.

8.5 Owner's Option to Review Submittals: Owner shall also, in its discretion, have the right to review and accept Submittals, and if Owner so elects, Design-Builder shall not perform any portion of the Construction Work as to which Owner has required submittal and review until such Submittal has been accepted by the Director. Approval by the Director, however, shall not be evidence that Construction Work installed pursuant to the Director’s approval conforms to the requirements of the Contract nor shall such approvals relieve Design-Builder of any of its responsibilities or warranties under the Contract. If Owner elects to review Submittals, Design-Builder shall maintain a Submittal log which shall include, at a minimum, the date of each Submittal, the date of any resubmittal, the date of any acceptance or rejection, and the reason for any acceptance or rejection. Design-Builder shall have the duty to carefully review, inspect and examine any and all Submittals before submission of same to Owner. Shop Drawings and other Submittals from Design-Builder do not constitute a part of this Contract.

8.6 Procurement of Operations and Maintenance Documentation: Design-Builder shall prepare or procure and shall transmit to the Director all documentation required by this Contract regarding the operation and recommended maintenance programs relating to the various elements of the Construction Work.

8.7 As-Built Drawings: Design-Builder shall prepare and provide to the Director a complete set of all as-built drawings which shall be complete and, except as specifically noted, shall reflect performance of the Construction Work in strict compliance with the requirements of this Contract.

8.8 Compliance with Labor Laws: Per this Paragraph 10.13 and Article 3.4 of the General Conditions, Design-Builder shall assume all labor responsibility for all personnel assigned to or contracted for the performance of the Construction Work and agrees to strictly comply with all its obligations as employer with respect to said personnel under all applicable labor laws.

8.9 Testing, Inspections, and Approvals: Owner shall be responsible for procuring the services of special inspections and material testing as required by IBC 2009 Chapter 17. Excepting the inspections, testing and approvals required IBC 2009 Chapter 17, if the laws, ordinances, rules, regulations or orders of any public authority having jurisdiction require any Construction Work to be specifically inspected, tested, or approved to complete the Construction Work, Design-Builder shall assume full responsibility therefore, pay all coast in connection therewith and furnish to Owner the required certificates of inspection, testing or approval.

8.10 Owner's Regulations and Applicable Laws:  Design-Builder shall, during the course of the Construction Work, comply with any regulations or guidelines prescribed by Owner. Design-Builder warrants that it will comply with all public laws, ordinances, rules and regulations applicable to the services to be performed under the Contract, including without limitation, those relating to the terms and conditions of the employment of any person by Design-Builder in connection with the Construction Work to be performed under the Contract.

8.11 Compliance with Construction Regulations: Design-Builder shall perform the Construction Work in accordance with all construction codes, laws, ordinances or regulations applicable to the design and execution of the Construction Work. Any fine or penalty which may be imposed as consequence of any violation of this provision shall be paid by Design-Builder, and Design-Builder shall fully indemnify and hold Owner harmless from all loss, damage, and expense, including attorney's fees, resulting from any such violation or alleged violation of codes, laws, ordinances, or regulations, REGARDLESS OF A CONCURRENT CONTRIBUTION BY OWNER, THROUGH NEGLIGENCE OR OTHER WRONGFUL ACT, TO SUCH LOSS, DAMAGE, OR EXPENSE, except that such indemnity shall not apply if the violation is solely and directly caused by a negligent or willful act or omission of Owner, its officers, agents, or employees. 

8.12 Conditions to Site Access: While on Owner's property, all Design-Builder's employees and Subcontractors shall confine themselves to areas designated by the Director and will be subject to Owner's badge and pass requirements, if any, in effect at the site of the Construction Work.
8.13 Repair of Collateral Damage: Unless otherwise instructed by Owner, Design-Builder shall repair and return to original condition all buildings, streets, curbs, sidewalks, utilities or other facilities affected by Design-Builder's performance of the Construction Work.
ARTICLE IX
CONTRACT PRICE

9.1
Contract Price: The Contract Price is the sum of the Design Services Fee and Guaranteed Maximum Price for Construction work.  The quantities of the various elements of the Work to be done and material to be furnished are determined by the Design-Builder.  It is expressly understood and agreed by Owner and Design-Builder that the Contract Sum, including authorized adjustments, is the total amount payable by the Owner to the Design-Builder and shall cover the cost for all Work required to complete the Project in accordance with the Contract Documents, regardless of what the final measurement of quantities is measured to be. 

9.2
Design Services Fee and Guaranteed Maximum Price: Owner shall pay, and Design-Builder shall accept, as full and complete payment for the Design Services, an amount not to exceed $__________, payable on the basis of monthly billings as Design Services are completed and accepted by the Director. 
9.3
The GMP is intended to address all items for the performance of all Construction Work required by the Contract, and the performance of all other requirements of this Contract, to include assumptions, costs, contingencies, schedules and other matters necessary and relevant for proper execution and completion of the Work for the GMP.  The Design-Builder shall provide a fully functional and operational facility as intended in the GMP.  

9.4      The GMP shall adopt and incorporate all of the terms and conditions of this Agreement and all other documents that comprise the Contract between the Owner and the Design-Builder.  Any exceptions to or modifications of such terms and conditions proposed by the Design-Build Contractor in the GMP shall not be effective unless they are expressly stated and conspicuously identified in the GMP and are specifically accepted and approved by the Owner.  
9.4.1 The GMP shall consist of the Cost of the Construction Work as defined in the Contract, plus the Design-Builder’s Management Fee, which is $___________. Owner agrees to perform its responsibilities so as to assist Design-Builder to facilitate the completion of the Construction Work and represents to Design-Builder that there will be sufficient funds available to pay Design-Builder up to the GMP of $____________, as adjusted by any Change Order. The GMP, unless changed by Supplemental Agreement or Change Order, represents the absolute limit of obligation or liability that Owner may ever have insofar as the cost for full and final completion of the Construction Work, and the total of all payments to Design-Builder or its Subcontractors, are concerned. Should additional amounts be required to be expended, over and above the GMP, to achieve completion of the Construction Work, including Project construction, and payment to Design-Builder, in accordance with this Contract, liability for and payment of such additional amounts shall be the sole responsibility of Design-Builder and its Contract Surety herein, and Owner shall never be liable for same. Should the final Cost of the Construction Work and Design-Builder's compensation total less than the GMP, or any approved revision thereof, the difference shall inure to the benefit of Owner and no claim for all or any portion of said difference shall be valid against or payable by Owner. Owner's limitation of obligation or liability set out in this Paragraph shall be incontrovertible and unequivocal; any term or provision of this Contract, the Exhibits, attachments, or provisions incorporated by reference in or to this Contract, or of any Subcontract executed in furtherance of the anticipated Construction Work under the Contract shall not be construed or deemed to alter or waive this absolute condition. Likewise, Design-Builder's absolute responsibility for the completion of the Project in accordance with the Contract Documents, including the Plans and Specifications, and within the agreed cost constraints, as well as Design-Builder's agreement to bear all costs in excess of the GMP without recourse to Owner, if such excess costs are necessary for the completion of the Construction Work, shall be incontrovertible and undisputable, and shall take precedence over all other terms and provisions of this Contract and the Exhibits hereto, no part of which shall be deemed to alter, diminish or waive such obligations. 

9.5 Allowance Items and Allowance Values

9.5.1
Any and all Allowance Items, if any, as well as their corresponding Allowance Values, are set forth as part of Exhibit B attached hereto.

9.5.2
Design-Builder and Owner have worked together to review the Allowance Items and Allowance Values based on design information then available to determine that the Allowance Values constitute reasonable estimates for the Allowance Item.  Design-Builder and Owner will continue working closely together during the preparation of the design to develop Construction Documents consistent with the Allowance Values.  Nothing herein is intended in any way to constitute a guarantee by Design-Builder that the Allowance Item in question can be performed for the Allowance Value.

9.5.3
No work shall be performed on any Allowance Item without Design-Builder first obtaining in writing advanced authorization to proceed from Owner.  Owner agrees that if Design-Builder is not provided written authorization to proceed by the date set forth in the Project schedule, due to no fault of Design-Builder, Design-Builder may be entitled to an adjustment of the Contract Time(s) and Contract Price.

9.5.4
The Allowance Value includes the direct cost of labor, materials, equipment, transportation, taxes and insurance associated with the applicable Allowance Item.  All other costs, including design fees, Design-Builder’s overall project management and general conditions costs, overhead and fee, are deemed to be included in the original Contract Price, and are not subject to adjustment notwithstanding the actual amount of the Allowance Item.

9.5.5
Whenever the actual costs for an Allowance Item is more than or less than the stated Allowance Value, the Contract Price shall be adjusted accordingly by Change Order, subject to Section 6.3.4.  The amount of the Change Order shall reflect the difference between actual costs incurred by Design-Builder for the particular Allowance Item and the Allowance Value.

9.6
Management of Construction Work: In addition to the Construction Work Design-Builder will perform, it will also provide all the usual and necessary traditional construction management services incident to construction projects of the nature and scope of this Project, for which the Management Fee described in Paragraph 9.1 is paid. The services required are not intended in any manner to diminish the overall responsibility of Design-Builder for the full and final completion of the Construction Work within the time and cost constraints specified in this Contract.

9.7 Cost of Construction Work: Owner agrees to pay Design-Builder for the Cost of the Construction Work as defined herein, subject to submission by Design-Builder of all backup substantiation as may be reasonably required by the Director. Such payment shall be in addition to the Design-Builder's Management Fee specified above. However, in no event shall the sum of payments for the Cost of the Construction Work, Design-Builder's Management Fee and any other Design-Builder compensation exceed the Guaranteed Maximum Price, as adjusted by Change Order. The following items are considered to be part of the Cost of the Construction Work:

9.7.1 Wages paid for labor in the direct employ of the Design-Builder in the performance of the Work under any applicable collective bargaining agreement, or under a salary or wage schedule agreed upon by the Owner and Design-Builder, and including reasonable and customary benefits, if any, as may be payable with respect thereto. Such costs shall be at rates not higher than the standard pay in the locality of the Construction Work except with prior consent of the Owner, and shall include the items set forth below in this Article. The reasonable cost of drug testing for all of Design-Builder's employees utilized on or hired for the Project, whether management or labor, shall also be a Cost of the Construction Work.
9.7.2 Salaries of Design-Builder's employees at or below the level of Project Design-Builder, when engaged on the Construction Work and stationed at the Field Office, in whatever capacity employed. Employees engaged, at shops or on the road, in expediting the production or transportation of materials or equipment, shall be considered as stationed at the field office and their salaries paid for that portion of their time spent on this Construction Work.

9.7.3 Cost of reasonable and customary pension contributions, hospitalization insurance, medical insurance, assessments or taxes for such items as unemployment compensation and social security, insofar as such cost is reasonably based on wages, salaries, or other remuneration paid to employees of the Design-Builder and included in the Cost of the Construction Work under Subparagraphs 9.3.1, 9.3.2, 9.3.24, and 9.3.25 herein.

9.7.4 With prior Owner approval, the proportion of reasonable travel and hotel expenses incurred outside of the City of San Antonio metropolitan area by the Design-Builder's officers or employees in discharge of duties directly connected with the Construction Work.

9.7.5 Cost of all materials, supplies and equipment incorporated in the Construction Work, including costs of transportation thereof.

9.7.6 Payments made by the Design-Builder to Subcontractors for Construction Work performed pursuant to Subcontract, entered into in the performance of this Contract.

9.7.7 Cost, including transportation and maintenance, of all materials, supplies, equipment, temporary facilities and hand tools not owned by the workmen, which are employed or consumed in the performance of the Construction Work, and cost less salvage value of such items used but not consumed which remain the property of the Design-Builder.

9.7.8 In connection with the Construction Work and management services and with prior Owner approval, rental charges of all necessary machinery and equipment, exclusive of hand tools, used at the site of the Construction Work, whether rented from the Design-Builder or others, including installation, repairs and replacements, dismantling, removal, costs of lubrication, transportation and delivery costs thereof, at rental charges consistent with those shown in the then current Associated Equipment Distributors (AED) Manual. Provided further, that with respect to equipment and machinery rented from the Design-Builder, the rental rate shall not exceed 75% of the current AED Manual rental charges, and shall in no event cumulatively exceed the value of such equipment or machinery at the commencement of the rental period. Should rental charges reach such value for equipment and machinery rented from the Design-Builder, same shall thereafter belong to Owner, to be disposed of in accordance with Paragraph 11.5 below. Design-Builder shall furnish the Director with a list, to be updated monthly, of all equipment furnished for the Project for which Owner reimburses Design-Builder as a part of the Cost of the Construction Work. Equipment and machinery rented which becomes property of Owner pursuant to this paragraph shall be delivered to Owner upon final completion and acceptance by Owner of all Construction Work under the Project.

9.7.9 Cost of the premiums for all bonds and insurance coverage required by this Contract, or deemed necessary by the Design-Builder, in the normal pursuit of the Construction Work. Premiums for company-wide coverage will be pro-rated on the basis of value of Construction Work completed during the premium period. The cost of (or payment of) all deductible amounts, not otherwise recoverable from third parties or not the result of a claim based upon Design-Builder's negligence, under any insurance furnished by Owner, or under insurance policies required by this Contract or deemed necessary by the Design-Builder in the normal pursuit of the Construction Work.

9.7.10 Taxes, if any, related to the Work. However, as Owner qualifies for exemption under Section 151.309 of the Texas Limited Sales, Excise and Use Tax Act, Design-Builder shall alert all Subcontractors to prevent erroneous payment of taxes covered by this exemption. Owner will provide exemption certificates as needed to confirm this exemption.
9.7.11 Permit fees, licenses, tests, royalties; deposits lost for causes other than the Design-Builder's negligence.

9.7.12 Minor expenses such as telegrams, long-distance telephone calls, telephone service at the site, expressage, and similar petty cash items in connection with and for the benefit of the Construction Work.

9.7.13 Cost of removal of debris. Removal of debris left by other contractors hired by the Owner is not a part of this Contract.

9.7.14 Cost incurred due to an emergency affecting the safety of persons and property.

9.7.15 Other costs incurred in the performance of the Construction Work, if and to the extent approved in advance in writing by Owner.

9.7.16 The reasonable, actual direct cost of data processing services as required for the Project. Such costs shall be specifically documented as having been done for the Project.

9.7.17 Legal costs growing out of prosecution of the Construction Work for the Owner will only be reimbursable if such were incurred for the direct benefit of the Owner and with prior written approval of Owner.

9.7.18 Cost or rental of temporary portable buildings and toilets as required; cost of utilities, ice, water, containers, cups, fire extinguishers, first-aid supplies, safety equipment, off-site storage space or facilities, progress photographs, or video tape records.
9.7.19 All reasonable costs and expenditures necessary for the operation of the field office, such as stationery, supplies, blueprinting, furniture, fixtures, office equipment, etc.

9.7.20 Costs incurred by the Design-Builder in preparing and maintaining progress schedules, budgets, and reports required hereby.

9.7.21 The reasonable, actual direct cost of computer services, including jobsite and main office terminal, for purposes of field payroll preparation and control. Such costs shall be specifically documented as having been done for the Project.

9.7.22 Design-Builder shall be responsible for enforcing warranties and for obtaining correction and/or replacement of all defective Construction Work not constructed or installed in accordance with the Contract Documents. All such corrective or remedial Construction Work required by the Contract Documents shall be performed by the responsible Subcontractors under the terms of their Subcontracts, without additional cost to the Owner. Costs incurred by Design-Builder to correct or remedy Construction Work performed by Design-Builder's own forces, or where the responsible Subcontractor fails to perform, shall NOT be a Cost of the Construction Work, and shall be Design-Builder's sole responsibility, at no additional cost to Owner; provided, however, Design-Builder shall be entitled to the proceeds of any Subcontractor maintenance bond, where such Subcontractor has defaulted in this regard.

9.7.23 Salaries of Design-Builder's Project Design-Builder and Contract Design-Builder, Safety Engineer, M/WBE Coordinator, and Procurement Specialist (for coordinating, costing, scoping and purchasing of major Work items), earned after the date of approval and funding of the GMP, whether stationed at the Field Office or at the Main Office of the Design-Builder, for that portion of their time spent on this Construction Work.

9.7.24 Where not otherwise included in the Cost of the Construction Work under Subparagraphs 9.5.16, 9.5.20 and 9.5.22, cost of central accounting services in connection with the Construction Work, such as payment of invoices, maintaining material cost records, computer services, preparation of W-2 Reports, payroll tax reporting and preparation of other reports.

9.8
Reconstruction Due to Casualty Loss: If, after a substantial loss from fire, flood, or similar cause not due to the default or neglect of the Design-Builder, the Design-Builder is put in charge of reconstruction, the Design-Builder shall be paid a management fee for its services proportionate to the Management Fee specified in this Contract. Any reconstruction work shall be considered part of the Scope of the Work, except that the Design-Builder's Management Fee under the GMP shall be adjusted accordingly, unless otherwise reimbursed by the proceeds of insurance, or through utilization of the Change Order procedure set out in this Contract.

9.9
Discounts, Refunds, Sales of Surplus Materials: All discounts, if realized, for prompt payment shall belong to Owner and shall be accounted for in the applicable GMP line item. All trade discounts, rebates, and refunds, and all returns from sale of surplus materials and equipment, shall likewise belong to Owner, and Design-Builder and Owner shall make provisions so that they can be secured, the amounts thereof to be accounted for in the applicable line item.

9.10
Costs Not Included as Part of the Construction Work and Services: The following items of cost and expense are not included as part of the Cost of the Construction Work to be paid by Owner to Design-Builder:

9.10.1 Except as specifically provided above, salaries, wages, and other compensation of Design-Builder personnel stationed at Design-Builder’s principal office or offices.

9.10.2 Design-Builder’s home office overhead, including, but not limited to, any and all expenses associated with Design-Builder’s principal office and offices other than at the Project site.

9.10.3 Design-Builder’s capital costs and expenses, including interest on capital utilized in the performance of this Contract.

9.10.4 Rental cost for machinery or equipment except as expressly provided above.

9.10.5 Cost and expense incurred by Design-Builder, its Subcontractors, consultants, or suppliers, or anyone directly or indirectly employed by any of them, when such costs or expenses are the result of their negligence or failure to perform any required contractual duty.
9.10.6 Any and all cost or expense not specifically allowed pursuant to Paragraph 9.3 above.

9.11
Any and all cash discounts, rebates, or refunds relating to payments made by Design-Builder shall accrue to Owner and shall be credited or paid to Owner at its election.

9.12
Owner may, at its option, offset any amounts due and payable under this Contract against any debt (including taxes) lawfully due to Owner from Design-Builder, regardless of whether the amount due arises pursuant to the terms of this Contract or otherwise and regardless of whether or not the debt due to Owner has been reduced to judgment by a court.

ARTICLE X
PAYMENT OF THE CONTRACT PRICE

10.1
Payment Procedure: Owner shall pay the Contract Price to Design-Builder in accordance with the procedures set forth in this Article 10 and, for purposes of the Construction Work, the applicable provisions of Article 9 of the General Conditions, attached hereto as Exhibit C, to the extent they do not conflict with this Article.
10.2
Internet-based Project Management Systems:  Owner will administer its design and construction management through an Internet-Based Management System. In such case, the Design-Builder shall conduct communication through this media and perform all Project related functions utilizing this database system. This includes correspondence, submittals, requests for information, vouchers, or payment requests and processing, amendment, change orders and other administrative activities. The Owner shall administer the software, shall provide training to Project Team Members, and shall make the software accessible via the Internet to all Project Team Members.

10.3  
Program Management Portal:  All draws shall be submitted through the City’s Program Management Portal.  Prior to submittal of the first draw, Design-Builder will submit a schedule of values for payment to be approved by the CITY, which approval shall not be unreasonably withheld, conditioned or delayed.  Any changes to the schedule of values once approved will be processed and approved as task orders through the portal. 

10.4
Request for Payment for Design Services: As the Design Services progress, Design-Builder shall submit monthly statements for Design Services rendered, based upon a percentage of completion of the Design Services. If special services or reimbursable expenses are included as part of the Design Services Fee, such services shall be paid on the basis of the hourly rates or actual cost, as applicable, for those items as needed or required by Owner. Owner shall make monthly payments for Design Services in the amount shown by the Design-Builder’s approved monthly statements and other required documentation submitted within thirty (30) days after receipt by Owner of a properly prepared and certified request for payment for Design Services. Nothing contained in this Subparagraph shall require Owner to pay for any Design Services which are unsatisfactory as determined by the Director, or which are not submitted in compliance with the terms of this Contract, and payment may be withheld until the Design Services at issue are corrected or compliance is achieved. Progress payments for Design Services under this Contract shall be up to but shall not exceed 95% of the total Design Services Fee; upon final completion and acceptance of the Construction Work, the balance of the Design Services Fee will be paid along with any final payment for the Construction Work.
10.5
Request for Payment for Construction Work: Payments for Construction Work shall be made in accordance with Article 9 of the General Conditions.
10.6
Payment of the Management Fee: In addition to the payment of the Cost of the Construction Work and related services as set forth above, Owner will pay Design-Builder its Management Fee monthly during performance of Construction Work, based upon the percentage of Construction Work completed in accordance with the Contract. From each scheduled Management Fee payment, Owner shall further withhold retainage in the amount of five percent (5%). 

10.7
Right to Audit: Owner shall be entitled to rely upon the accuracy and completeness of the information furnished by Design-Builder in connection with any request for payment under this Contract. Owner reserves the right to audit, at Owner's election, all of Design-Builder's records and billings relating to the performance of Design Services or Construction Work under this Contract. Design-Builder agrees to retain its Project records for a minimum of four (4) years following completion of all Services under this Contract. Owner agrees that it will exercise the right to audit only at reasonable hours. City may review any and all of the services performed by Contractor under this Contract. City is granted the right to audit, at City’s election, all of Contractor’s records and billings relating to the performance of this Contract. Contractor agrees to retain such records for a minimum of four (4) years following completion of this Contract. Any payment, settlement, satisfaction, or release made or provided during the course of performance of this Contract shall be subject to City’s rights as may be disclosed by an audit under this subsection. In the event Owner determines that Design-Builder has been paid any sums not due Design-Builder, same shall be reimbursed by Design-Builder to Owner within forty-eight (48) hours of demand by Owner.
10.9
Condition Precedent to Final Payment: Notwithstanding any other provision in the Contract Documents, final payment shall not be made to Design-Builder until Design-Builder has fully performed all of its obligations under the Contract and the Design Services and the Construction Work are fully complete.

10.10 
Owner's Review of Pay Requests: Owner shall have the right to review all pay requests for the Design Services and the Construction Work to determine whether the quantity and quality of the Design Services and the Construction Work is as represented in the pay request and as required by the Contract.

10.11
Conditions Precedent to Payment: In addition to all other conditions precedent contained in this Contract and in the General Conditions, including but not limited to the provisions of Subparagraphs 10.9 and 13.5, it shall be a condition precedent to payment of any pay request under this Contract that Design-Builder has submitted properly updated or revised schedules for the performance of its Design Services and Construction Work as required by this Contract.

10.12
Passage of Title to Construction Work: Notwithstanding progress payments made by Owner under this Contract, title to Construction Work under this Contract does not pass to Owner until final completion and acceptance of the Project by Owner, at which point title to all Construction Work is deemed to pass immediately to Owner. The risk of loss regarding completed Construction Work that is paid for by Owner prior to final completion and acceptance remains with Design-Builder.

10.13
Design-Builder's Use of Progress Payments: Upon receipt of any payment from Owner, Design-Builder shall promptly pay all Subcontractors, materialmen, laborers, and Suppliers such amounts as they are entitled for the Construction Work covered by such payment. Design-Builder shall also comply with the requirements of the General Conditions relating to payments to subcontractors.

10.14
Use of Joint Checks: If Owner becomes informed that Design-Builder has not paid a Subcontractor, materialman, laborer, or supplier as provided herein, Owner shall have the right, but not the duty, to issue checks and payment then or thereafter otherwise due to Design-Builder naming Design-Builder and any such Subcontractor, materialman, laborer, or supplier as joint payees. Such joint check procedure, if employed by Owner, shall create no rights in favor of any person or entity beyond the right of the named payees to payment of the check and shall not be deemed to commit Owner to repeat the procedure in the future nor to create any contractual or other relationship of any kind between Owner and such person or entity.

10.15
Payment Not a Waiver or Acceptance: No payment to Design-Builder, nor any use or occupancy of the Project by Owner, shall be interpreted or construed to constitute acceptance of any Construction Work not in strict compliance with the Contract, and Design-Builder expressly accepts the risk that defective Construction Work may not be detected (1) during any inspection by Owner, (2) prior to making of any payment to Design-Builder, or (3) before Owner's occupancy of the Project. 

10.16
Withholding of Payment: Owner shall have the right to refuse to make payment for Construction Work and, if necessary, may demand the return of a portion or the entire amount previously paid to Design-Builder in an amount then believed by Owner to be adequate to cover the penalties, damages, and potential losses resulting or likely to result from: 

10.16.1
the quality of a portion, or all, of Design-Builder's Construction Work not being in accordance with the requirements of this Contract;

10.16.2
the quantity of Design-Builder's Construction Work not being as represented in Design-Builder's pay request, or otherwise;

10.16.3
Design-Builder's rate of progress being such that, in Owner's opinion, Substantial Completion, Final Completion, or both, may be inexcusably delayed;

10.16.4
Design-Builder's failure to use Contract funds, previously paid Design-Builder by Owner, to pay Design-Builder's Project-related obligations including, but not limited to, Subcontractors, laborers and material and equipment suppliers;

10.16.5
evidence that the balance of the Construction Work cannot be completed in accordance with the Contract for the unpaid balance of the Contract Price;

10.16.6
claims made, or likely to be made, against Owner or its property;

10.16.7
loss or damage caused by Design-Builder;

10.16.8
Design-Builder's failure or refusal to perform any of its obligations to Owner; or

10.16.9
any other basis for withholding of payment specified in the General Conditions. 

In the event that Owner makes written demand upon Design-Builder for amounts previously paid by Owner as contemplated in this Paragraph 11(N), Design-Builder shall promptly comply with such demand.

10.17
Limitation on Duty to Pay: In addition to the grounds for withholding payment as set forth in Paragraph 10.16 hereinabove, Owner and Design-Builder further agree as follows:

10.17.1
Prior to Owner’s approval of the Guaranteed Maximum Price and execution of a supplemental agreement, Design-Builder shall submit to Owner a Schedule of Values allocating the Guaranteed Maximum Price to the various portions of the Construction Work. Such Schedule of Values shall be prepared in such form, with such detail, and supported by such data as Owner may require to substantiate its accuracy. Design-Builder shall not imbalance its Schedule of Values nor artificially inflate any element thereof. The violation of this provision by Design-Builder shall constitute a material breach of this Contract. The Schedule of Values shall only be utilized as a basis for evaluating Design-Builder’s request(s) for payment and shall only constitute such basis after it has been acknowledged in writing by Owner.

10.17.2
Each request for payment for Construction Work shall include a certification by Design-Builder of the percentage of completion, as of the date of such request for payment, of those portions of the Construction Work as identified in the Schedule of Values. Design-Builder shall furnish to Owner such documentation or other supporting data as Owner may request in order to verify the percentage of completion certified by Design-Builder.

10.17.3
Owner shall have no obligation to make payment to Design-Builder for any Design Services or Construction Work where the amount for which such payment is requested is in excess of the amount allocated in the Schedule of Values for Construction Work based upon the percentage of completion as of the date of the request for payment.

10.18
Unexcused Failure to Pay: If Owner, without cause or basis, fails to pay Design-Builder any amounts due and payable under this Contract to Design-Builder within thirty (30) days after the date established in this Contract for payment of such amounts, then the payment shall bear interest in accordance with the Texas Prompt Payment Act, as amended. Provided, however, that Owner shall not be liable for interest due on any late or delayed progress payment or final payment caused by any good faith claim or dispute, any discrepancy in quantities, any failure to provide supporting documentation or other information required with the request for payment or as a precondition to payment under the Contract Documents, or due to any payment Owner has a right to withhold or not certify under the Contract Documents.
ARTICLE XI
OWNER'S DUTIES, OBLIGATIONS AND RESPONSIBILITIES

11.1
In addition to payment, Owner shall undertake to perform the following:

11.1.1
Provide Project Information: Owner shall provide Design-Builder with information regarding Owner's requirements for the Project including any desired or required design or construction schedule.

11.1.2
Review of Documents: Owner shall review any documents submitted by Design-Builder requiring Owner's decision, and shall render any required decisions pertaining thereto.

11.1.3
Provide Notice of Defects: In the event Owner knows of any material fault or defect in the Construction Work, nonconformance with the Contract, or of any errors, omissions or inconsistencies in the Design Documents, then Owner shall give prompt notice thereof in writing to Design-Builder.

11.1.4
Access to the Site and the Construction Work: Owner shall provide Design-Builder access to the site and to the Construction Work, and shall provide Design-Builder with such information, existing and reasonably available, necessary to Design-Builder's performance of the Contract as Design-Builder may request.

11.1.5
Cooperation to Secure Permits, Licenses, Approvals and Authorizations: Owner shall cooperate with Design-Builder in securing any necessary licenses, permits, approvals or other necessary authorizations for the design, construction and certification of the Project.

11.1.6
Timely Performance: Owner shall perform the duties set forth in this Article 11 in a reasonably expeditious fashion so as to permit the orderly and timely progress of Design- Builder's Design Services and of the Construction Work.

11.1.7
Owner's Reviews, Inspections, Approvals, and Payments Not a Waiver: Owner's review, inspection, or approval of any Construction Work, Design Documents, Submittals, or pay requests by Design-Builder shall be solely for the purpose of determining whether such Construction Work and such documents are generally consistent with Owner's construction program and requirements. No review, inspection, or approval by Owner of the Construction Work or documents shall relieve Design-Builder of its responsibility for the performance of its obligations under the Contract or the accuracy, adequacy, fitness, suitability, or coordination of its Design Services or the Construction Work. Approval by any governmental or other regulatory agency or other governing body of any Construction Work, Design Documents, or Contract Documents shall not relieve Design-Builder of responsibility for the strict performance of its obligations under the Contract. Payment by Owner pursuant to the Contract shall not constitute a waiver of any of Owner's rights under the Contract or at law, and Design-Builder expressly accepts the risk that defects in its performance, if any, may not be discovered until after payment, including final payment, is made by Owner.
11.1.8
Delay Or Forbearance Not Waiver: Owner's agreement not to exercise, or its delay or failure to exercise, any right under the Contract or to require strict compliance with any obligation of Design-Builder under the Contract shall not be a waiver of the right to exercise such right or to insist on such compliance at any other time or on any other occasion.

11.1.9
Documents Requested By Design/Builder: Owner shall furnish to Design-Builder, prior to the execution of this Contract, any and all written and tangible material knowingly in its possession concerning conditions below ground at the site of the Project. Such written and tangible material is furnished to Design-Builder only in order to make complete disclosure of such material and for no other purpose. By furnishing such material, Owner does not represent, warrant, or guarantee its accuracy or completeness either in whole or in part, and shall have no liability therefore. If Design-Builder requests it in writing, Owner shall also furnish surveys, legal limitations, utility locations (if known), and a legal description of the Project site.

11.1.10
Approvals and Easements: Owner shall obtain all easements required for construction, and shall pay for necessary assessments and charges required for use and occupancy of the Construction site. Design-Builder shall render such assistance as Owner may request in obtaining such easements, certificates of occupancy, and the like.

11.1.11
Right to Stop Construction Work:  In the event Design-Builder fails or refuses to perform the Construction Work in strict accordance with the Contract, or is otherwise in breach of this Contract in any way, Owner may, at its option, instruct Design-Builder to cease and desist from performing further Construction Work, or any part thereof. Upon receipt of such instruction from Owner in writing, Design-Builder shall immediately cease and desist as instructed by Owner and shall not proceed further until the cause for Owner's instructions has been corrected, no longer exists, or Owner instructs that the Construction Work may resume.

ARTICLE XII
PROJECT DOCUMENTATION

12.1
Maintenance of Project-Related Records: Design-Builder shall maintain and protect all records relating in any manner whatsoever to the Project (the “Project Records”) for no less than four (4) years after Final Completion of the Project, and for any longer period of time as may be required by law or good management practice.

12.2
Availability of Project-Related Records to Owner: All Project Records which are in the possession of Design-Builder or Design-Builders Subcontractors shall be made available to Owner for inspection and copying upon Owner's request at any time. Additionally, such records shall be made available upon request by Owner to any state, federal or other regulatory authorities, and any such authority may review, inspect and copy such records. The Project Records include, without limitation, all drawings, plans, specifications, Submittals, correspondence, logs, minutes, memoranda, photographs, tape or videotape recordings, or other writings or things which document the Project, its design, or its construction. Said records include those documents reflecting the cost of design and construction to Design-Builder.
12.2.1 Design-Builder must notify Owner immediately if Design-Builder receives a request for documents from a third party.  Owner must be given the opportunity to assert any proprietary interest it may have.

12.2.2 Design-Builder must impose on it Subcontractors or Subconsultants, if any, all record retention obligations of this Contract.
ARTICLE XIII
OWNERSHIP OF PROJECT DOCUMENTS AND COPYRIGHTS
13.1 All work products (electronically or manually generated) including but not limited to cost estimates, studies, design analyses, original mylar drawings, Computer Aided Drafting and Design (CADD) file diskettes, and other related documents which are prepared specifically in the performance of this Contract (collectively referred to as Project Documents) are to be and remain the property of the Owner and are to be delivered to the Director before the final payment is made to the Design-Builder.  Nonetheless, in the event these Projects Documents are altered, modified or adapted with or without the written consent of the Design-Builder, which consent the Design-Builder will not unreasonably withhold.
13.2 When applicable and required by state law, all completed documents submitted by the Design-Builder and its Subconsultants for final approval or issuance of a permit shall bear the seal with signature and the date adjacent thereto of a Texas registered professional for all plans, works, and Deliverables prepared by them for this Contract.

13.3 All previously owned documents, including the original drawings, estimates, specifications, and all other documents and data, will remain the property of the Design-Builder as instruments of service. However, the Design-Builder understands and agrees that the OWNER shall have free access to all such information with the right to make and retain copies of previously owned drawings, estimates, specifications and all other documents and data. Any reuse without specific written verification or adaptation by Design-Builder will be at OWNER's sole risk and without liability or legal exposure to Design-Builder.

13.4 The Design-Builder acknowledges and agrees that upon payment, the OWNER shall own exclusively any and all information in whatsoever form and character produced and/or maintained in accordance with, pursuant to, or as a result of this Contract and shall be used as the OWNER desire and documents, including the original drawings, estimates, specifications and all other documents and data shall be delivered to the OWNER at no additional cost to the OWNER upon request or termination or completion of this Contract without restriction on future use. However, any reuse by owner without specific written verification or adaptation by Design-Builder will be at OWNER's sole risk and without liability or legal exposure to Design-Builder.

13.5 The Design-Builder agrees and covenants to protect any and all proprietary rights of the OWNER in any materials provided to the Design-Builder. Such protection of proprietary rights by the Design-Builder shall include, but not be limited to, the inclusion in any copy intended for publication of copyright mark reserving all rights to the OWNER. Additionally, any materials provided to the Design-Builder by the OWNER shall not be released to any third party without the written consent of the OWNER and shall be returned intact to the OWNER upon termination or completion of this Contract or if instructed to do so by the Director.

13.6 THE DESIGN-BUILDER HEREBY ASSIGNS ALL STATUTORY AND COMMON LAW COPYRIGHTS TO ANY COPYRIGHTABLE WORK THAT IN PART OR IN WHOLE WAS PRODUCED FROM THIS CONTRACT TO THE OWNER, INCLUDING ALL EQUITABLE RIGHTS. NO REPORTS, MAPS, DOCUMENTS OR OTHER COPYRIGHTABLE WORKS PRODUCED IN WHOLE OR IN PART BY THIS CONTRACT SHALL BE SUBJECT OF AN APPLICATION FOR COPYRIGHT BY THE DESIGN-BUILDER. ALL REPORTS, MAPS, PROJECT LOGOS, DRAWINGS OR OTHER COPYRIGHTABLE WORK PRODUCED UNDER THIS CONTRACT SHALL BECOME THE PROPERTY OF THE OWNER (EXCLUDING ANY PRIOR OWNED INSTRUMENT OF SERVICES, UNLESS OTHERWISE SPECIFIED HEREIN). THE DESIGN-BUILDER SHALL, AT ITS EXPENSE, INDEMNIFY OWNER AND DEFEND ALL SUITS OR PROCEEDINGS INSTITUTED AGAINST THE OWNER AND PAY ANY AWARD OF DAMAGES OR LOSS RESULTING FROM AN INJUNCTION, AGAINST THE OWNER, INSOFAR AS THE SAME ARE BASED ON ANY CLAIM THAT MATERIALS OR WORK PROVIDED UNDER THIS CONTRACT CONSTITUTE AN INFRINGEMENT OF ANY PATENT, TRADE SECRET, TRADEMARK, COPYRIGHT OR OTHER INTELLECTUAL PROPERTY RIGHTS.
13.7 The Design-Builder may make copies of any and all documents and items for its files. The Design-Builder shall have no liability for changes made to or use of the drawings, specifications and other documents by other engineers, or other persons, subsequent to the completion of the Project. Design-Builder shall appropriately mark all changes or modifications on all drawings, specifications and other documents by other engineers or other persons, including electronic copies, subsequent to the completion of the Project.

13.8 Copies of documents that may be relied upon by the OWNER are limited to the printed copies (also known as hard copies) and PDF electronic versions that are sealed and signed by the Design-Builder. Files in editable electronic media format of text, data, graphics, or other types, (such as DGN) that are furnished by the Design-Builder to the OWNER are only for convenience of the OWNER. Any conclusion or information obtained or derived from such electronic files will be at the user's sole risk. However, any reuse without specific written verification or adaptation by Design-Builder will be at OWNER's sole risk and without liability or legal exposure to Design-Builder.

13.9 Notwithstanding anything to the contrary contained herein, all previously owned intellectual property of Design-Builder, including but not limited to any computer software (object code and source code), tools, systems, equipment or other information used by Design-Builder or its suppliers in the course of delivering the Services hereunder, and any know-how, methodologies, or processes used by the Design-Builder to provide the services or protect deliverables to OWNER, including without limitation, all copyrights, trademarks, patents, trade secrets, and any other proprietary rights inherent therein and appurtenant thereto shall remain the sole and exclusive property of Design-Builder or its suppliers.

ARTICLE XIV
INSURANCE REQUIREMENTS
14.1 Prior to the commencement of any work under this Project the Design-Builder shall purchase and maintain insurance as set forth in Article 11 of the Owner’s General Conditions, and any supplementary General Conditions or Special Conditions, if applicable.

ARTICLE XV

SMALL BUSINESS ECONOMIC DEVELOPMENT ADVOCACY (SBEDA) PROGRAM

15.1 DEFINITIONS
15.1.1 SBEDA Program. The CITY has adopted a Small Business Economic Development Advocacy Ordinance (the “SBEDA Program”), which is posted on the City’s Economic Development Department website and is also available in hard copy form upon request to the OWNER.  In addition to the definitions provided in the SBEDA Program, the following definitions will apply pursuant to SBEDA Program requirements and this Contract:

15.1.2 SBEDA Enterprise (“SE”) – A corporation, limited liability company, partnership, individual, sole proprietorship, joint stock company, joint venture, professional association or any other legal entity operated for profit that is properly licensed, as applicable, and otherwise authorized to do business in the state of Texas and certified pursuant to SBEDA Program requirements.

15.1.3 Commercially Useful Function – A function performed by an SE when it is responsible for supplying goods or for execution of a distinct element of the work of a contract and carrying out its responsibilities by actually performing, managing and supervising the work involved.  To determine whether an SE is performing a Commercially Useful Function, the amount of work subcontracted, industry practices and other relevant factors shall be evaluated.  Commercially Useful Function is measured for purposes of determining participation on a contract, not for determination of certification eligibility.

15.1.4 Conduit – An SE that knowingly agrees to pass the scope of work for which it is listed for participation, and is scheduled to perform or supply on the contract, to a non-SE firm.  In this type of relationship, the SE has not performed a Commercially Useful Function and the arranged agreement between the two parties is not consistent with standard industry practice.  This arrangement does not meet the Commercially Useful Function requirement and therefore the SE’s participation does not count toward the SE utilization goal.

15.1.5 SBEDA Plan – The Good Faith Effort Plan (“GFEP”), SBEDA Narrative, List of Subcontractors/Suppliers and executed Letters of Intent (all as applicable) that are submitted with Design-Builder’s submittal for this project Contract, attached hereto and incorporated herein as part of “Exhibit D”.

15.2 For this Contract, the Parties agree that:
15.2.1 The terms of the City’s SBEDA Ordinance, as amended, together with all requirements and guidelines established under or pursuant to the Ordinance (collectively, the “SBEDA Program”) are incorporated into this Contract by reference; and

15.2.2 The failure of Design-Builder or any applicable SE to comply with any provision of the SBEDA Program shall constitute a material breach of the SBEDA Program and this Contract.

15.2.3 Failure of Design-Builder or any applicable SE to provide any documentation or written submissions required by the CITY Managing Department or SBEDA Program Office pursuant to the SBEDA Program, within the time period set forth by the SBEDA Program Office, shall constitute a material breach of the SBEDA Program and this Contract.

15.2.4 During the Term of this Contract, and any renewals thereof, any unjustified failure to utilize good faith efforts to meet, and maintain, the levels of SE participation identified in Design-Builder SBEDA Plan (“Exhibit D”) shall constitute a material breach of the SBEDA Program and this Contract.

15.2.5 Design-Builder shall pay all suppliers and subcontractors identified in its SBEDA Plan (“Exhibit D”) in a timely manner for satisfactory work, pursuant to and as outlined in Section VII, Paragraph F(2)(e) of the SBEDA Ordinance, as amended. Documentation of all billing and payment information applicable to SBEDA Plan suppliers and subcontractors shall be submitted by Design-Builder to the CITY Managing Department.  Failure to pay Suppliers and subcontractors in a timely manner or submit the required billing and payment documentation shall constitute a material breach of this Contract.

15.3 The Parties also agree that the following shall constitute a material breach of the SBEDA Program and this Contract:
15.3.1 Failure of Design-Builder to utilize an SE that was originally listed at bid opening or proposal/SOQ submission to satisfy SBEDA Program goals in order to be awarded this Contract, or failing to allow such SE to perform a Commercially Useful Function; or

15.3.2 Modification or elimination by Design-Builder of all or a portion of the scope of work attributable to an SE upon which the Contract was awarded; or

15.3.3 Termination by Design-Builder of an SE originally utilized as a Subcontractor, Joint Venture, Supplier, Manufacturer or Broker in order to be awarded the Contract without replacing such SE with another SE performing the same Commercially Useful Function and dollar amount, or without demonstrating each element of Modified Good Faith Efforts to do so; or

15.3.4 Participation by Design-Builder in a Conduit relationship with an SE scheduled to perform work that is the subject of this Contract.

15.4 Remedies for Violation of SBEDA Program. The Parties further agree that in addition to any other remedies the Owner may have at law or in equity, or under this Contract for material breach, including the specified remedies available under the SBEDA Program for Alternative Construction Delivery Method, the Owner shall be entitled, at its election, to exercise any one or more of the following remedies if the Design-Builder materially breaches the requirements of the SBEDA Program:
15.4.1 Terminate this Contract for default;

15.4.2 Suspend this Contract for default;

15.4.3 Withhold all payments due to the Design-Builder under this Contract until such violation has been fully cured or the Parties have reached a mutually agreeable resolution; and/or

15.4.4 Offset any amounts necessary to cure any material breach of the requirements of the SBEDA Program from any retainage being held by the Owner pursuant to the Contract, or from any other amounts due to the Design-Builder under the Contract.

15.4.5 Suspension, Revocation or Modification of SE Certification: The SBEDA Program Office may suspend or revoke an offending SE’s eligibility for Certification, and may suspend its participation from counting toward a project goal, based upon such SE’s acting as a Conduit, failing to comply with the provisions of the SBEDA Program, failing to perform a Commercially Useful Function on a project, failing to submit information as required by the SBEDA Program Office, submitting false, misleading or materially incomplete statements, documentation or records, or failing to cooperate in investigations.  The SBEDA Program Office may further modify the list of areas for which an SE is certified, if the SE is routinely failing to submit bids or proposals for work in a particular area, or if it becomes apparent that the SE is not qualified to perform work in a particular area. 

The Parties agree that nothing in the SBEDA Program or that any action or inaction by the SBEDA Program Office or the SBEDA Program Manager shall be deemed a representation or certification that an SE is qualified to perform work in a particular area for the purposes of this Contract.

The remedies set forth herein shall be deemed cumulative and not exclusive and may be exercised successively or concurrently, in addition to any other available remedy.

15.5 Owner Process for Exercising SBEDA Program Remedies.  The SBEDA Program Manager shall make all decisions regarding the suspension or revocation of an SE’s certification as well as the duration of such suspension or revocation. The SBEDA Program Manager shall make a recommendation to the Managing Department Director regarding appropriate remedies for the Owner to exercise in the event a Contractor violates the SBEDA Program.  The Managing Department Director shall make a recommendation regarding appropriate remedies to the City Manager or designee, who shall have final approval regarding the remedy to be exercised except for termination of the Contract.  If the recommended remedy is to terminate the Contract, then the Managing Department Director or City Manager, or her designee, shall bring forward the recommendation to City Council for final determination.
15.6 Special Provisions for Extension of Contracts.  In the event the Owner extends this Contract without a competitive Bid process, the CITY Managing Department responsible for monitoring the Contract shall establish the following, subject to review and approval by the SBEDA Program Manager:
15.6.1 A SBEDA Utilization Goal for the extended period; and 

15.6.2 A modified version of the Good Faith Efforts (“Modified Good Faith Efforts Plan”) set forth in the SBEDA Program Ordinance, as amended, if Design-Builder does not meet the SBEDA Utilization Goal; and 

15.6.3 The required minimum Good Faith Efforts outreach attempts that Design-Builder shall be required to document in attempting to meet the SBEDA Utilization Goal. The SBEDA Utilization Goal, Modified Good Faith Efforts Plan and the required number of minimum Good Faith Efforts outreach attempts shall be added into the Contract extension document. The Design-Builder entering into the extension shall either meet the SBEDA Utilization Goal or document that it has made the Good Faith Efforts to meet the SBEDA Utilization Goal.  Failure to do so shall:

15.6.3.1 Subject Design-Builder to any of the remedies listed above; and/or

15.6.3.2 Result in re-solicitation of the Contract that was considered for extension.





      ARTICLE XVI
DESIGNATED REPRESENTATIVES
16.1 REPRESENTATIVES OF THE PARTIES
16.1.1 Owner’s Designated Representatives: 
Owner designates the individual listed below or his designee as its Senior Representative ("Owner’s Senior Designated Representative"), which individual has the authority and responsibility for avoiding and resolving disputes under the provisions of this Contract.
---(Name)---

---(Address)--- 

---(City, State, Zip, Phone)---
Owner designates the individual listed below as its Owner’s Designated Representative (ODR), which individual has the authority and responsibility for day-to-day project management activities as set forth in this Agreement. 
---(Name)---

---(Address)--- 

---(City, State, Zip, Phone)---

16.1.2 Design-Builder’s Designated Representatives: 
Design-Builder designates the individual listed below as its Senior Representative ("Design-Builder’s Senior Designated Representative"), which individual has the authority and responsibility for avoiding and resolving disputes under the provisions of this Contract. 


---(Name)---


---(Address)--- 


---(City, State, Zip, Phone)---
Design-Builder designates the individual listed below as its Representative (Design-Builder’s Representative), which individual has the authority and responsibility for day-to-day project management activities as set forth in this Agreement.

---(Name)---

---(Address)--- 

---(City, State, Zip, Phone)---
ARTICLE XVII
MISCELLANEOUS PROVISIONS
17.1 Dispute Resolution: All disputes against the Owner that arise from this Contract or any Project shall be resolved in accordance with the procedures and limitations of Texas Local Government Code Subchapter I, Chapter 271.151et.seq., and the Owner’s General Conditions. The Owner designates the Director or his Director of the Department Designee as its officer(s) for examining, negotiating and resolving claims and counterclaims.  Owner hereby waives sovereign immunity only in accordance with Section 271.152 of the Local Government Code for its obligations to Design-Builder arising under this Contract.

17.2 Title to Work:  Immediately upon the performance of or payment for any part of the Work, as between Design-Builder and Owner, title thereto shall vest in Owner; provided however, the vesting of title shall not impose any obligations on Owner or relieve Design-Builder of any of its obligations hereunder.  

17.3 Records of expenses pertaining to Additional Services and services performed on the basis of a Worker Wage Rate or Monthly Salary Rate shall be kept on the basis of generally accepted accounting principles and in accordance with cost accounting standards promulgated by the Federal Office of Management and Budget Cost Accounting Standards Board and shall be available for audit by the Owner or the Owner's authorized representative on reasonable notice.
17.4 Texas Family Code Child Support Certification:  Pursuant to Section 231.006, Texas Family Code, Design-Builder certifies that it is not ineligible to receive the award of or payments under this Contract and acknowledges that this Contract may be terminated and payment may be withheld if this certification is inaccurate.
17.5 Franchise Tax Certification:  A corporate or limited liability company Design-Builder certifies that it is not currently delinquent in the payment of any Franchise Taxes due under Chapter 171 of the Texas Tax Code, or that the corporation or limited liability company is exempt from the payment of such taxes, or that the corporation or limited liability company is an out-of-state corporation or limited liability company that is not subject to the Texas Franchise Tax, whichever is applicable.
17.6 Payment of Debt or Delinquency to the Owner:  It is the policy of the Owner that any person or entity doing business with the Owner shall at all times remain in financial good standing with all City Departments.  In that regard, Design-Builder warrants that it has no outstanding obligations to any City Department at the time of the execution of this Contract, and hereby covenants that it will timely pay, as they come due, any and all taxes, fees, fines or any other charges assessed by any City Department whether imposed by statute, ordinance or contract, without regard to whether these charges are associated with this Contract, or Design-Builder’s operation under this Contract.

17.7 Contract Documents:  The Contract Documents form the entire and integrated Contract between Owner and Design-Builder and supersede all prior negotiations, representations or agreements, written or oral.  This Contract and each of its provisions shall be binding upon the parties and may not be waived, modified, amended or altered except by a writing signed by Design-Builder and Owner.
17.8 Director’s Authority to Execute Amendments:
  Additional services and associated payment may be added to this Contract by a written amendment signed by both parties.  Such amendment for an increase in scope of work and associated payment shall be within the discretion of the Director to execute without San Antonio City Council approval so long as the additional services can be funded by project contingency previously appropriated by Council pursuant to Ordinance No. XXXX.
17.9 Captions:  The captions of paragraphs in this Contract are for convenience only and shall not be considered or referred to in resolving questions of interpretation or construction.
17.10 Notices:  In addition to the written Notice Provision in the General Conditions all notices, consents, approvals, demands, requests or other communications relied on by the parties shall be in writing.  Written notice shall be deemed to have been given when delivered in person to the designated representative of the Design-Builder or Owner for whom it is intended; or sent by U. S. Mail, certified mail, return receipt requested, to the last known business address of the designated representative; or transmitted by fax machine to the last know business fax number of the designated representative.  Mail notices are deemed effective upon receipt or on the third business day after the date of mailing, whichever is sooner.  Fax notices are deemed effective the next business day after faxing.  Notices of claims or disputes or other legal notices required by this Contract shall be sent to the following persons at the indicated locations. The parties may make reasonable changes in the person or place designated for receipt of notices upon advance written notice to the other party.

	If to City:

City of San Antonio

Capital Improvements Management Services Department

P. O. Box 839966

San Antonio, Texas 78283-3966
	If to Design-Builder:

Name:
Address


17.11 Severability:  Should any term or provision of this Contract be held invalid or unenforceable in any respect, the remaining terms and provisions shall not be affected and this Contract shall be construed as if the invalid or unenforceable term or provision had never been included.

17.12 Illegal Dumping:  The Design-Builder shall ensure that it and all of its Subcontractors and assigns prevent illegal dumping of litter in accordance with Title 5, Texas Health and Safety Code, Chapter 365.

17.13 Equal Employment Opportunity and Affirmative Action:  The Design-Builder shall comply with applicable laws, regulations and special requirements of the Contract Documents regarding equal employment opportunity and affirmative action programs.

BY SIGNING BELOW, the Parties have executed and bound themselves to this Contract as of the day and year first above written.

	CITY OF SAN ANTONIO, TEXAS

By: ______________________________

Peter Zanoni, Assistant City Manager


	-----DESIGN-BUILDER NAME-----

By:







      Name, Title:___________________________

     

	APPROVED AS TO FORM:

      City Attorney
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SURETY BOND

Surety Bond No.




STATE OF TEXAS


§

KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF 



§
That we,



 , as Principal, and



 , as Surety, are hereby held and firmly bound unto the CITY OF SAN ANTONIO as Obligee in the penal sum of  _____________________AND ___/100 DOLLARS ($_______), Five Percent (5%) of ___________________________ AND NO/100 DOLLARS ($__________), the Project Construction Budget, for payment whereof the said Principal and Surety bind themselves, their heirs, executors, administrators, and successors, jointly and severally, firmly by these presents. 

Whereas the Principal has submitted a proposal in response to a Request for Qualifications for a Design-Builder, for the Solar Array System Installation Project (the "Project"). 


NOW THEREFORE, the condition of this obligation is such that, if a fixed contract amount or Guaranteed Maximum Price (GMP) has not  been determined at the time the contract is awarded the penal sums of the performance and payment bonds required to be delivered to the governmental entity must each be in the amount of __________________________ AND NO/100 DOLLARS ($__________), an amount equal to the Project Construction Budget for the project or projects included in the Solar Array System Installation Project, as specified in the Contract unless the Design-Builder furnishes a bid bond or other financial security acceptable to the governmental entity to ensure that the Design-Builder will furnish the required performance and payment bonds when a guaranteed maximum price is established. When the aforesaid Principal furnishes the Performance and Payment Bonds, after a Guaranteed Maximum Price is established, as required by the Contract, to secure the performance of the terms and conditions of the Contract, then this obligation shall be null and  void; otherwise the principal and surety shall pay unto the Obligee the penal sum hereof. 

IN WITNESS WHEREOF, the above bounded parties have executed this instrument under their several seals this 

day 

 of in the year

, the name and corporate seal of each corporate party being hereto affixed, and these presents duly signed by its undersigned representative pursuant to authority of its governing body. 

(SEAL) 












Principal (Design-Builder)
ATTEST: 

By:




 
By: 






(Typed Name and Title) 



(Typed Name and Title)

(SEAL) 












Surety 

ATTEST: 

By:




 
By: 






(Typed Name and Title) 



(Typed Name and Title) 

PAYMENT BOND

STATE OF TEXAS

)

COUNTY OF BEXAR

)
Know all men by these presents:

CITY OF SAN ANTONIO
) 

1.  That we      _____________________________________________________________________________________,
as Principal, and ____________________________________________________________________________________

as Sureties, do hereby acknowledge ourselves to be held and firmly bound unto the City of 
San Antonio, a municipal corporation of the County of Bexar and State of Texas in the sum of  $________________   for payment of which sum well and truly to be made in and unto said City of San Antonio, we do hereby bind and obligate ourselves, our heirs, executors, administrators, assigns, and successors, jointly and severally:

2.
THE CONDITIONS OF THIS BOND, HOWEVER, ARE SUCH THAT WHEREAS, the said

_______________________________________

hereinafter called Contractor or Principal, has made and does this day make and enter into a certain contract in writing with said City of San Antonio, for the construction and completion for said City of certain structures, work and improvements generally described as    




__________________________________________________________________






(Insert Name of Project and Location)

and for the performance and observance of diverse other matters and things in connection with said work, and, interalia, therein entered into covenants and agreements to promptly pay all persons supplying labor, materials and services in the prosecution of the work provided for in said contract; all as more fully described in said contract and its included instruments which are expressly made a part of this obligation;

3.
NOW THEREFORE, if Contractor, the Principal party to this obligation shall promptly make payment to all persons supplying labor and materials in the prosecution of the work provided for in said contract, and any and all duly authorized modifications of said contract that may hereafter be made, notice of which modifications to the surety being hereby waived, then this obligation shall be and become null and void, but otherwise to remain in full force and effect: and it is hereby further understood and agreed that this bond shall be a continuous obligation against the principal and each member of said principal party hereto, and each and all sureties hereon, and that successive recoveries may be had thereon for each and every breach of this bond until the full amount thereof shall have been exhausted; and the liability of the sureties on this bond shall not be in any manner released or diminished by any changes in the work which may be authorized or directed by the City, nor by the exercise or failure to exercise by or on behalf of the City any right or remedy provided by the contract or specifications or by any law or ordinances.

4.
It is further understood that this obligation is incurred pursuant to Chapter 2253 of the Texas Government Code, and that this obligation is for the benefit and sole protection of all persons supplying labor and materials in the prosecution of said contract.

5.
IN TESTIMONY WHEREOF, witness our hands and the seal of any incorporated surety hereon this  

day of 



 A.D. 20 
.









 
 ________________________________________










(Contractor)










By:______________________________________                             





      
        (Typed Name)    _____________________________________

                              

_________________________________________




( Surety)


      


                                                                                 

By:______________________________________

                             (SEAL)                                                  (Typed Name)    ______________________________________



             __________________________________________



      __________________________________________                                                                                                                                                                                                                 



      Address of Surety for Service Purposes

PERFORMANCE BOND

STATE OF TEXAS

)

COUNTY OF BEXAR

)
Know all men by these presents:

CITY OF SAN ANTONIO
) 

1.
That we_______________________________________________________________________________________,

as Principal, and ____________________________________________________________________________________,

as Sureties, do hereby acknowledge ourselves to be held and firmly bound unto the City of 
San Antonio, a municipal corporation of the County of Bexar and State of Texas in the sum of $__________________ for payment of which sum well and truly to be made in and unto said City of San Antonio, we do hereby bind and obligate ourselves, our heirs, executors, administrators, assigns, and successors, jointly and severally:

2.
THE CONDITIONS OF THIS BOND, HOWEVER, ARE SUCH THAT WHEREAS, the said

____________________________________________

hereinafter called Contractor or Principal, has made and does this day make and enter into a certain contract in writing with said City of San Antonio, for the construction and completion for said City of certain structures, work and improvements generally described as  

______________________________________________________________

(Insert Name and Location of Project)

and for the performance and observance of diverse other matters and things in connection with said work; all as more fully described in said contract and its included instruments which are expressly made a part of this obligation.

3. NOW THEREFORE, if Contractor, the principal party to this obligation shall faithfully construct and complete said structures, work and improvements, and shall observe, perform and comply with all the terms, conditions, stipulations, undertakings and provisions of said contract and all included instruments, according to their intent and purpose insofar as the same relate to or are incident to the construction and completion of said structures, work and improvements then and thereupon this obligation shall be and become null and void, but otherwise to remain in full force and effect; and it is hereby further understood and agreed that this bond shall be a continuous obligation against the principal and each member of said principal party hereto, and each and all sureties hereon, and that successive recoveries may be had hereon for each and every breach of this bond until the full amount thereof shall have been exhausted; and the liability of the sureties on this bond shall not be in any manner released or diminished by any changes in the work which may be authorized or directed by the City, nor by the exercise or failure to exercise by or on behalf of the City any right or remedy pro vided by the contract or specifications or by any law or ordinance.

4.
It is further understood that this obligation is incurred pursuant to Chapter 2253 of the Texas Government Code as amended, and all liabilities on this bond shall be determined in accordance with the provisions of said Chapter to the same extent as if it were copied at length herein.

5.
IN TESTIMONY WHEREOF, witness our hands and the seal of any incorporated surety hereon this  

day of 



 A.D. 20 
.









 
 ________________________________________










(Contractor)










By:______________________________________                             





      
        (Typed Name)    _____________________________________

                              

_________________________________________




( Surety)


      


                                                                                 

By:______________________________________

                             (SEAL)                                                  (Typed Name)    ______________________________________



             __________________________________________



      __________________________________________                                                                                                                                                                                                                 



      Address of Surety for Service Purposes
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