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AN ORDINANCE '8 9066 
APPROVING THE SETTLEMENT TERMS AND CONDITIONS 
OF AN AGREED ORDER WITH THE TEXAS DEPARTMENT OF 
HEALTH PERTAINING TO NOTIFICATION VIOLATIONS 
RELATED TO THE TEXAS ASBESTOS HEALTH PROTECTION 
RULES, REDUCING ADMINISTRATIVE PENALTIES FROM 
$61,000.00 TO ZERO DOLLARS ($0.00) ON CONDITION 
THAT FOUR SUPPLEMENTARY PROVISIONS ARE MET 
WHICH CONDITIONS REQUIRE THE CITY MAKE AN 
ASBESTOS SURVEY ORDINANCE AND CONTINUE 
TRAINING. 

* * * * * 

WHEREAS, the City has negotiated an Agreed Order with the Texas Department of 
Health to resolve notification violations related to the Texas Asbestos Health Protection 
Rules, which settlement reduces administrative penalties from $61,000.00 to zero dollars 
($0.00) providing that the four supplementary conditions are met; and 

WHEREAS, the four conditions all pertain to City obligations to promulgate a local 
asbestos survey ordinance and to continue asbestos management training; and 

WHEREAS, a true and correct copy of the Agreed Order is attached; NOW 
THEREFORE: 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City of San Antonio hereby enters into and approves and accepts all 
the terms and conditions expressed in an Agreed Order, Docket No. D725-1998-0200, IN 
THE MATTER OF THE CITY OF SAN ANTONIO, TEXAS, BEFORE THE TEXAS DEPARTMENT 
OF HEALTH (TDH) signed by the TDH Associate Commissioner Joseph L. Fuller, October 
27, 1998, a true and correct copy of which Agreed Order is fully incorporated herein 
verbatim for all purposes. 

$,EeTION 2. City staff is hereby instructed to perform all acts directed in the Agreed 
Drder to the benefit of the City of San Antonio, and . to bring before the Council for 
consideration and passage an Asbestos Survey Ordinance, comporting with conditions of 
the Agreed Order, which action shall be made no later than March 27, 1999. 

SECTION 3. This Ordinance evidences City of San Antonio acceptance of the aforesaid 
Agreed Order from TDH. 
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SECTION 4. This Agreed Order is approved by the City Council in consideration for 
TDH's waiver of potential administrative penalties amounting to $61,000.00. 

SECTION 5. This Ordinance shall be effective ten (10) days following date of passage. 

PASSED AND APPROVED this ~~y of ~ , 1999. 

M ~O R 

Howard W. Peak 

APPROVED AS TO FOR~. :::6~~~~~~C====-___ _ 

ORD. :TDH/TAsbestosHProt.(1.14/22) 2 
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DOCKET NO. D725-1998-0200 

CASES #: 608072, 609028, 609163, 704047, 702046, 706024, 706025, 
706018, 706019,706022,706021, 706020, and 703062 

. ·;{'~:{:·~i;.·:;~Jj .~ 0~{~,·\0 :.~···~·~·.7.~.~:':::::;:~.:~~~', ~~~,;,:·. ·;.~; ·.~:~~:~~: :!.: .~·:;\:·~.~;·~~:~r~¢·2:~~·:~.'~.:· ::·J':~,,:,:·:. ~· .. ~\:{::~ ··~·/:'):·[:.~F?·:: .::.:J ; 
. CITY OF SAN ANTONIO §" DEPARTMENT OF HEALTH ' 

§ 
SAN ANTONIO, TEXAS § AUSTIN, TEXAS 

AGREED ORDER 

I. JURISDICTION 

The Texas Department of Health ("Department"), Toxic Substances Control Division ("Division"), 
Asbestos Programs Branch, is authorized to enforce the Texas Asbestos Health Protection Act 
(" Act") and the Texas Asbestos Health Protection Rules (Rules), Title 25 of the Texas 
Administrative Code (TAC), Chapter 295, and the National Emission Standards for Hazardous 
Air Pollutants (NESHAP), 40 CFR Part 61, Subpart M. 

ll. RESPONDENT 

City of San Antonio ("Respondent") is the operator of several demolition/renovation projects and 
as such is subject to the aforementioned Act and Rules. 

m. FACTS 

On multiple dates in 1995, 1996 and 1997, the Department received and reviewed asbestos and 
demolition project notification forms from the Respondent. The purpose of the review was to 
determine the projects' compliance with the Texas Asbestos Health Protection Act (TAHPA) and 
the National Emission Standards for Hazardous Air Pollutants (NESHAP). 

At the time of the reviews, the following violations were identified 

• 

• 

• 

failure to properly complete notification form. in violation of 25 TAG 295.61(a) - Case #: 
608072 reviewed October 15. 1995 with a penalty amount $500.00; 

failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61. Subpart M, 61. 145(b) - Case #609028 reviewed January 
11, 1996 with a penalty amount of $10.000.00; 

failure to pay the required notification fee in violation of 25 TAC 295.610)(4) - Case 
#609163 reviewed September 25, 1996 with a penalty amount of$2,OOO.OO; 

Attachment 1 



• failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61, Subpart M, 6LI45(b) - Case #704047 reviewed November 
13, 1996 with a penalty amount of $4,000.00; 

• failure to provide a timely notification of as1>estos related ,activities in violation of 25 TAC 
." . . : '~;' .".:- ' ~',~. -;. .. :29~~§.1{c)aod,·@,:CI!.a :~·~1(.§u.bpatt· M).pl •.. 14-S.<P) ."": .. ~ K.702Q46. ,~~c.wed~~r.<;:; ".: " :: ... , , . ~ -: : 
~ <"::':: : '.~~\ . ~\~~: //)'~1'::~~ ~~':a ~~:~~t;iii~~·or.:$.ItiQ-~«»;.:):_ : · ·:·~: ~, ,, .c<:::,~ .. ; :;:.\,~ .: .... :, '= " .::~'~::'.:~~~. ::'}~~~: . ; . ::;:';":' :' ~{/':: ~: - ' J':::': '::; ' 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61.145(b) - Case #706024 reviewed December 30, 1996 with a 
penalty amount of $3,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CPR 
Part 61, Subpart M, 61.145(b) - Case #706025 reviewed December 30, 1996 with a 
penalty amount of $5,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CPR 
Part 61, Subpart M, 61. 145(b) - Case #706018 reviewed January 6, 1997 with a penalty 
amount of $8,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CPR 
Part 61, Subpart M, 61. 145(b) - Case #706019 reviewed January 6, 1997 with a penalty 
amount of $6,000.00; 

• failure to provide a timely notification of aSbestos related activities in violation of 40 CPR 
Part 61, Subpart M, 61. 145(b) - Case #706022 reviewed January 15, 1997 with a penalty 
amount of $5,000.00; 

• failure to provide a timely notification of asbestos related activities in violation ,of 40 CPR 
Part 61, Subpart M, 61. 145(b) - Case #706021 reviewed January 15, 1997 with a penalty 
amount of $3,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CPR 
Part 61, Subpart M, 61. 145(b) - Case #706020 reviewed January 15, 1997 with a penalty 
amount of $6,000.00; and 

• failure to provide a timely notification of asbestos related activities in violation of 25 TA C 
295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - Case #703062 reviewed February 
6, 1997 with a penalty amount of $8,000.00. 



IV. NOTICE 

. By the Certified Letters# 900-969 (dated November 14, 1996); 900-772 (dated December 18, 
1996); 900-895 (dated September· 25, 1996); 900-825 (dated April 9, 1997); 900-860 (dated April 
11, 1997); 900-934 (datc:(fAugust 15, 1997 - 8 letters), and 900-791 (dated June 30, 1997), Mr . 

.. : .~ ., ... ~ .. :, •... ~~-l(~la., D~r~(~~.To~~ S~9.~~~~trg~ 'p'i.yis'.io.q, .~W~~D:d~~t.:QftP:~: .. :,> - _:;. , ~:::.: . -
, •• - f- - · ... ···Divi·· .~ .. ~ ~ ··· t ' t· :., .... ..•.. . 't' ..... ~lI: . . ~.:;:~.: .•. ·~';'I4.~· "';'>&"S6I··IJ'\d·OO· · ~- t:...:.;;._....;..·r.,;;.:;: ", ; . " ;;--1 .. ' .:-.- .' .• . , ... . . : 
.~ "';,:." '::'.'" : . ... ~lvn: .s :IJI~c;n .. Q'·~~:a o~:aUll~I~,""-lye.~~J.,\A .:~ . . ; .utI ; .·" J. .... ~m.u.CI~~er«f~v.£.:~ ; . .. :. :.~ ;; . . ; .•. -. '-:. 
. by Respondent. . . . -. . .. .. . .' .. . . .. . . ... .... . - . 

V. RESPONSE 

Mr. David E. Newman -and Mr. Lamberto Balli representing Respondent, responded to the 
Department's Notice Letters by requesting a settlement conference. 

VI. SETTLEMENT 

On November 11, 1997, a settlement conference was held between representatives of the Division 
and Respondent. The parties reached a settlement, the terms of which are contained in the "It is 
Ordered" section of this Order, based on various factors including the desire to avoid litigation. 

Respondent agrees to the' terms of this Order as evidenced by signing the settlement proposal letter 
dated March 11, 1997. The following violations and supplementary conditions were agreed upon: 

• 25 TAC 295.61(a) - failure to properly complete notification form (Case #608072); 

• 25 TAC 295.61(c) ~ 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
notification of asbestos related activities (Case #609028); 

• 25 TAC 295.610)(4) - failure to pay the required notification fee (Case #609163); 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart M, 61.145(b) - failure to provide a 
timely notification of asbestos related activities (Case #704047); 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
notification of asbestos related activities (Case #702046); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706024); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706025); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706018); 

• 40 CFR Part 61, Subpart M,. 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #70~O~9); _ .. 



• 40 CFRPart 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #7060(2); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #7060(1); 

. . '.; .. . ,::' .' : -<.;. ',: .: ..... . : ...... > ;~ :: > ... .... ';";';' .. >.:. ' .. ::.; .... . ~: .. ". \. ,:""':' .,>.<.::.-..... >.: .. :': .... : ... ;.,\ ', . ~ ...... :'::.': ' .' '. ,:: .. .... : •. .:. :~ '. <.' :'::" ':'.-:.;': . .":: .• : ,:.:.-; 
::= :~~ ;' , :' :\ :~·f '·~· ::: ~M>(Ht¥.:61>~. ¥:i.~~i.~~~'::~}~~lji~~n~ i1~~·~:tUnelfi~otifi:~tt~il ·~(as~$. ::~', ~' :>~:~':"': '.:/ ~' .. . : 
. .. related activities (Case #706020); and . .' . . ' . . . ' 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
noti·fication of asbestos related activities (Case #703062). 

In 'lieu of the total penalty amount, the Respondent agreed to the following Supplementary 
Conditions: 

I . The City of San Antonio will adopt an ordinance requiring an asbestos survey prior 
to issuance of a permit for renovation or demolition. 

2. The City of San Antonio will provide a copy of their asbestos notification 
. procedure to the Department. 

3. A representative from the City of San Antonio will attend one of the next two 
available 1998 Notification Training Courses offered by the Texas Department of 
Health, Toxic Substances Control Division. 

4. A representative from the City of San Antonio will attend an asbestos inspector / 
management planner course. 

On January 21, 1998, four representatives from the City of San Antonio attended the Notification 
Training Course, completing this supplementary condition. 

Respondent has no objection to this Order being signed by the Commissioner of Health or his 
delegatee. 

vn. COMPLETE SETTLEMENT 

The filets contained herein are the complete settlement of all issues regarding the violations described 
in "IV. Notice" of this Order. 

A. WAIVER OF HEARING 

Iil exchange for the execution of this Order, Respondent waives the right to a hearing. 



B. NO WAIVER WITH REGARD TO FUTURE VIOLATIONS 

The Department does not waive the right to enforce future violations committed by Respondent. 

C. COMPLETE UNDERSTANDING 

,~,~ <".~ ~' ,~ ': ':~:pi~~6!8n4;#.~P9*tl§~#~~~t:~~~urta'~~J~~'~4t~~:~~iUe~~~~~"'~'~~<::~:::~; ::'.'~:~'~}'" 
, " into the Settlement freely, and agree to tflC~ terms. ' ' ' . " " , " , '. '" , , ' - , 

D. NO RIGHT TO APPEAL 

Respondent waives the right to judicial review of this Order. 

NOW THEREFORE, IT IS ORDERED that: 

1. Respondent conduct the following supplementary conditions in lieu of a penalty amount: 

A. The City of San Antonio will adopt an ordinance regarding an asbestos survey prior 
to issuance of a pennit for renovation or demolition. 

B. The City of San Antonio will provide a copy of their asbestos notification 
procedure to the Department. 

C. A representative from the City of San Antonio will attend one of the next two 
available 1998 Notification Training Courses offered by the Texas Department of 
Health, Toxic Substances Control Division. On January 21, 1998, four 
representatives from the City of San Antonio attended the Notification Training 
Course, completing this supplementary condition. 

D. A representative from the City of San Antonio will attend an asbestos inspector I 
management planner course. 

2. Respondent shall henceforth comply with this Order and with all applicable laws, rules and 
regulations. Failure to comply will result in additional penalties. 

?Ie 
Signed and ordered this ~ 7 - day of O..e-r-~ , 1998. 

seph L. Fuller 
~sociate Commissioner 
Environmental and Consumer Health 



Fax:1-512-834~ " , ' 

March 11. 1998 

Mr. Greg Hammer 
City of San Antonio Environmental Services 
1402 S. New Braunfels 
San Antonio, Texas 18203 

, FacsiIDJ1c: (210) 201-1406 ' 

., ': 
Mar 11 '98 11 :31 P.02/03 

. :. 

, . ., .. , .' ':1';-::-: :. , . , . .' . . ' , ' .. 
RE: . Settlement ConfetenCe-CUe No.·s:, : ' '60807'2:i,609028, 609163, 702046, 703061. 104047 • .. ,.' " l "··· · ',,' . 

. . . . .'. ": : 1706018" ,706019,' 706020, 706021, 106022. 706023" 
" '~; &70602S ' 
.' '\-" ; : ', " ," ; " "-, . 

Dear Mr. IIammet: 

, On November 13,'1997, an Jnforinal settlemcntcoiIfcitiace was COJJduaccl for (be above 'noted cases. 
, In ~of.che oripwprop(;sed~ amc .. ';~t"orCbeseCuea. Cbe Cily ofSanAnbaio hu agR:Cd to 
. Cbe following four soppJt,iiic;Jtarj cmntions: ' . . 

SappIemeIdUy Condidoa 11% ne.aty of .. AniGaI. will aPt ... ri· .. rtce requi&iug , 
_ asbestos svrw!1 pdor to Issu~Dce'Gt. pCmiIt I •• euo,atiog or daaoIidoa. 

. . ' . . . 

Supplem.eatary Coiulitiott, n.: 'l1Ie CIty Ot .~'ADtoaIo will ~ a eopy of their 
adJestos 1lOCification .. ueedwes fa die DepataBt. ' 

Sapplftnft1tary CcmditioD 13:' A npn.. "ilCi'e Iroa& CIIe City of Sa AIIfoaio will dmd 
ODe of die 'ned two available 1998 ~ifL:aC" Tiallduc Coones Glrered by the Tall 
Deputment oIBeaIth,Tcaie'Svbanees CoDtroI.DMiIoIa. 

, , 

Supplanentary Condition 14: A .lepltaeldati.e from die City of san Antoafo wm auead 
8J1 asiJestos iospedor I ~ pJatmti- course. . , 

A review of Ihe documentation provided to the Texaa Department of Health (Che bepartmem) indicates 
chat the suppJemcnttty ~ 12, 1'3, 'aDd 14 ~e been met. The adaptioo. of the city ordiJlancx:. , , 
supplelIlalCHly coodifion It'-·will be COIIIplekd 6 JJ1QQfba after 1be date of this settlement 1eUef and upon 
City Council approval of the Agreed Order. 



· ... .' -

Mr.Ha~r 

March 11, 1998 
PagcZ 

Fax: 1-512-834-6644 Mar 11 '98 11 :32 P.03I03 

" :::':- ;)':~' : :: : \": · :~\p~:~·:~··Jf.~.~of·~~~~~~~~,~~J:~ii~~J;fixUfri.t}~~~4~~:~ii/··; ~:.: ··:.:: . :.:'::« :··~·· ": .:,;.:; ... 
has been ·forward to the City of Sari.Ai1tO~. . . . . . . . . .. . . .. . .. . . : " . '. . . . 

Please DOte dl.at an AgIm1 Order will foUow.at. bW:r date after chis ~ is ~ Incl rctumed to tbc 
Departmalt. It has also been Jmd Cb8t die City of ~ Antoaio bu ~ two I11QIIfbs to ieview 
the Agreed 0Idcr to have the City CoaD:iIIICt upon it ~ reasnring it to 1fae Dtpanmedt. . 

You must respond wi(hin 10 dna of reCeipt 'of dlis leUcr by eiCbcr agrcciDg to the ICUI~ o1fer or 
requesting, In wrltiDg,. bearing. Ifuo response Is received, die Notices ofVlOlatious will proceed·to'. 
Default Order for the full amounts of the violations. 

If you are in agteement with the soppIemeataty cooditions, please sign below IUd eitber mail, or seud 
to me by facsimile drls letter. The Department UcsfnjDe IIIIIDher is (S12) 834-6644. 

Sincerely, 

~~ 
Bill G. BilIiDgsley,lLS. 
EDforc:anent Specialist 

PrintN~ ' 
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SENDER: 

,I also wish t) receIVe .. -~ 11m11 .-.41«2 tor 1IdcIIIonII ....... 
-~ IImI So 4a, end 4b. fOIooMng seMoes (for an 
-Pltre)'Ol'- end eddr.- on fie _ of .. bm 10 flat ..... ceil r«um" elCIra fee): CMiID . 
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CITY OF SAN ANTONIO 
Public Works Department 

Interdepartmental Correspondence Sheet 

CSu('\ i\1, ;:- ~lT lH~FN flA 
• I ,j -.; ~ i 'lj l I I .'~ t-I ... '" 

ITErv1 NO.----/~B~_-

TO: ______ ~M~ay~o~r~a~n~d~C~i~~~C~o~u~n~c~il~t~hr~o~u~gllh~th~e~C~i~~M~a~n~a~g~e~r----------------------

FROM: ____ ~Jo~h~n~L~. G~er~m~a=n~,~P~. ~E~ .. ~D~ir~e=c=to=r~o~f~P~u=b=lic~VV~o~rk~s~ ____________________ ___ 

COPIES: ___ C¥.!..!.h!..J"ris>!..!tclo!opl>!lh~eo<.!..r....l:J!.:.... ~Bwrai:!.ldr!.JYu...; ..!:E..wn~v.!..!..iro~nw..!m~e~nt~a,,-I :!=!S.lo<.erv!....lW..!oic~e'-"!s.L..: ~Fi~le'"---__________________ _ 

SUBJECT: Ordinance Approving an Agreed Order with the Texas Department of Health 

DATE: ____ --'D=e>O<':clQe~m~b=e=r_=2""'3 ..... , ...:...;19",-,9,,",,8~ 

Summary and Recommendations 

This ordinance authorizes the City Manager, or his designee, to approve the terms and 
conditions of the Agreed Order with the Texas Department of Health for notification violations 
related to the Texas Asbestos Health Protection Rules. The Order is a settlement reducing 
administrative penalties from $61,000,00 to zero dollars ($0,00) providing that the four 
supplementary conditions are met. 

Staff recommends approval of this ordinance. 

Background Information 

From September 1996, through August 1997, the City received notices of violations alleging 
improper or insufficient notification of asbestos related activities. The violations resulted from 
deficiencies which occurred during demolition operations performed by the City in 1995, 1996, 
and 1997. Deficiencies were all related to the notification of asbestos related activities as 
required by the Texas Asbestos Health Protection Rules. The administrative penalties for these 
violations totaled $61 ,100.00. The Texas Department of Health (TDH) and City staff have 
negotiated a settlement of the alleged violations. An Agreed Order has been proposed 
reducing the administrative penalties to zero dollars ($0,00) providing that four supplementary 
conditions are met. These supplementary conditions require: 

1. The City to provide a copy to TDH of the City's asbestos notification procedures; 
2. A representative from the City to attend one of the 1998 Notification Training Courses 

offered by TDH, Toxic Substances Control Division; 
3. A representative from the City to attend an Asbestos Inspector / Management Planner 

course; 
4. The City to adopt an ordinance requiring an asbestos survey be performed prior to issuance 

of a permit for demolition or renovation of a commercial structure, and in special cases, 
some residential structures. 



Ordinance Approving TDH Agreed Order 
December 23, 1998 
Page 2 

Conditions #1, #2, and #3 have been met, and an ordinance fulfilling condition #4 has been 
developed for adoption following approval of the Agreed Order. The Agreed Order (Docket No. 
D725-1998-0200) and proposed settlement offer are attached for reference. 

Policy Analysis: 

Approval of this ordinance will be consistent with City Council policy to address environmental 
concerns as expeditiously as possible and to abide by state and federal environmental 
regulations. 

Coordination: 

This request for ordinance has been coordinated with the Building Inspections Department, 
Me opolitan Health District, and City Attorney's Office. 

er an, P.E. 
IRECTOR OF PUBLIC WORKS 

APPR~V. ~ ~~ 

Christopher J. Bra:; '1' 
ASSISTANT TO THE CITY MANAGER 

~~E~ 
CITY MANAGER 

Attachments 



DOCKET NO. D725-1998-0200 

CASES #: 608072, 609028, 609163, 704047, 702046, 706024, 706025, 
706018, 706019, 706022, 706021, 706020, and 703062 

IN THE MATTER OF 

CITY OF SAN ANTONIO 

SAN ANTONIO, TEXAS 

§ 
§ 
§ 
§ 
§ 

AGREED ORDER 

I. JURISDICTION 

BEFORE THE TEXAS 

DEPARTMENT OF HEALTH 

AUSTIN, TEXAS 

The Texas Department of Health ("Department"), Toxic Substances Control Division ("Division"), 
Asbestos Programs Branch, is authorized to enforce the Texas Asbestos Health Protection Act 
(" Act") and the Texas Asbestos Health Protection Rules (Rules), Title 25 of the Texas 
Administrative Code (TAC), Chapter 295, and the National Emission Standards for Hazardous 
Air Pollutants (NESHAP), 40 CFR Part 61, Subpart M. 

ll. RESPONDENT 

City of San Antonio ("Respondent"l is the operator of. several demolition/renovation projects and 
as such is subject to the aforementioned Act and Rules. 

ID. FACTS 

On multiple dates in 1995, 1996 and 1997, the Department received and reviewed asbestos and 
demolition project notification forms from the Respondent. The purpose of the review was to 
determine the projects' compliance with the Texas Asbestos Health Protection Act (TAHPA) and 
the National Emission Standards for Hazardous Air Pollutants (NESHAP). 

At the time of the reviews, the following violations were identified 

• failure to properly complete notification form in violation of 25 TAG 295.61(a) - Case #: 
608072 reviewed October 15, 1995 with a penalty amount $500.00; 

• failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61, Subpart M, 61. 145 (b) - Case #609028 reviewed January 
11, 1996 with a penalty amount of $10,000.00; 

• failure to pay the required notification fee in violation of 25 TAC 295.610)(4) - Case 
#609163 reviewed September 25, 1996 with a penalty amount of $2,000.00; 



• failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - Case #704047 reviewed November 
13, 1996 with a penalty amount of $4,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - Case #702046 reviewed December 
13, 1996 with a penalty amount of $100.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61. 145(b ) - Case #706024 reviewed December 30, 1996 with a 
penalty al1l0unt of $3,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61.145(b) - Case #706025 reviewed December 30, 1996 with a 
penalty amount of $5,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61. 145(b) - Case #706018 reviewed January 6, 1997 with a penalty 
amount of $8,000.00; 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61. 145(b) - Case #706019 reviewed January 6, 1997 with a penalty 
amount of $6,000.00; 

-
• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 

Part 61, Subpart M, 61.145(b) - Case #706022 reviewed January 15, 1997 with a penalty 
amount of $5,000.00; 

• failure to provide a timely notification of asbestos related activities in violation .of 40 CFR 
Part 61, Subpart M, 61. 145 (b) - Case #706021 reviewed January 15, 1997 with a penalty 
amount of $3,000.00; . 

• failure to provide a timely notification of asbestos related activities in violation of 40 CFR 
Part 61, Subpart M, 61. 145(b) - Case #706020 reviewed January 15, 1997 with a penalty 
amount of $6,000.00; and 

• failure to provide a timely notification of asbestos related activities in violation of 25 TAC 
295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - Case #703062 reviewed February 
6, 1997 with a penalty amount of $8,000.00. 



IV. NOTICE 

By the Certified Letters# 900-969 (dated November 14, 1996); 900-772 (dated December 18, 
1996); 900-895 (dated September 25, 1996); 900-825 (dated April 9, 1997); 900-860 (dated April 
11, 1997); 900-934 (dated August 15, 1997 - 8 letters), and 900-791 (dated June 30, 1997), Mr. 
Claren J. Kotrla, Director of the Toxic Substances Control Division, informed Respondent of the 
Division's intent to assess a total administrative penalty of $61,100.00. The letters were received 
by Respondent. 

V.RESPONSE 

Mr. David E. Newman and Mr. Lamberto Balli representing Respondent, responded to the 
Department's Notice Letters by requesting a settlement conference. 

VI. SETTLEMENT 

On November 11, 1997, a settlement conference was held between representatives of the Division 
and Respondent. The parties reached a settlement, the terms of which are contained in the "It is 
Ordered" section of this Order, based on various factors including the desire to avoid litigation. 

Respondent agrees to the terms of this Order as evidenced by signing the settlement proposal letter 
dated March .11, 1997. The following violations and supplementary conditions were agreed upon: 

• 25 TAC 295.61(a) - failure to properly complete notification form (Case #608072); 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
notification of asbestos related activities (Case #609028); 

• 25 TAC 295.610)(4) - failure to pay the required notification fee (Case #609163); 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart.M, 61.145(b) - failure to provide a 
timely notification of asbestos related activities (Case #704047); 

• 25 TAC 295.61(c) and 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
notification of asbestos related activities (Case #702046); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706024); 

• 40 CFR Part 61, Subpart M, 61. 145 (b) - failure to provide a timely notification of asbestos 
related activities (Case #706025); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706018); 

• 40 CFR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706019); 



• 40 CPR Part 61, Subpart M, 61. 145(b ) - failure to provide a timely notification of asbestos 
related activities (Case #706022); 

• 40 CPR Part 61, Subpart M, 61. 145(b ) - failure to provide a timely notification of asbestos 
related activities (Case #706021); 

• 40 CPR Part 61, Subpart M, 61. 145(b) - failure to provide a timely notification of asbestos 
related activities (Case #706020); and 

• 25 TAC 295.61(c) and 40 CPR Part 61, Subpart M, 61. 145(b) - failure to provide a timely 
notification of asbestos related activities (Case #703062). 

In lieu of the total penalty amount, the Respondent agreed to the following Supplementary 
Conditions : 

1. The City of San Antonio will adopt an ordinance requiring an asbestos survey prior 
to issuance of a permit for renovation or demolition. 

2. The City of San Antonio will provide a copy of their asbestos notification 
procedure to the Department. 

3. --A representative from the City of San Antonio will attend one of the next two 
available 1998 Notification Training Courses offered by the Texas Department of 
Health, Toxic Substances Control Division. 

4. A representative from the City of San Antonio will attend an asbestos inspector I 
management planner course. 

On January 21, 1998, four representatives from the City of San Antonio attended the Notification 
Training Course, completing this supplementary condition. 

Respondent has no objection to this Order being signed by the Commissioner of Health or his 
delegatee. 

Vll.COMFLETESETTLEMENT 

The facts contained herein are the complete settlement of all issues regarding the violations described 
in "IV. Notice" of this Order. 

A. WAIVER OF HEARING 

In exchange for the execution of this Order, Respondent waives the right to a hearing. 



B. NO WAIVER WITH REGARD TO FUTURE VIOLATIONS 

The Department does not waive the right to enforce future violations committed by Respondent. 

C. COMPLETE UNDERSTANDING 

The Division and Respondent acknowledge that they understand the terms of this settlement, enter 
into the settlement freely, and agree to the terms. 

D. NO RIGHT TO APPEAL 

Respondent waives the right to judicial review of this Order. 

NOW THEREFORE, IT IS ORDERED that: 

1. Respondent conduct the following supplementary conditions in lieu of a penalty amount: 

A. The City of San Antonio will adopt an ordinance regarding an asbestos survey prior 
to issuance of a permit for renovation or demolition. 

B. The City of San Antonio will provide a copy of their asbestos notification 
._ procedure to the Department. 

C. A representative from the City of San Antonio will attend one of the next two 
available 1998 Notification Training Courses offered by the Texas Department of 
Health, Toxic Substances Control Division. On January 21, 1998, four 
representatives from the City of San Antonio attended the Notification Training 
Course, completing this supplementary condition. 

D. A representative from the City of San Antonio will attend an asbestos inspector / 
management planner course. 

2. Respondent shall henceforth comply with this Order and with all applicable laws, rules and 
regulations. Failure to comply will result in additional penalties. 

~ 
Signed and ordered this ~ 7 - day of O..e-l!""~ ,1998. 

seph L. Fuller 
~sociate Commissioner 
Environmental and Consumer Health 
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Wil6am R..Azdle£ m, MD. 
COmmissioner otHeaIdl 

March 11. 1998 

Mr. Greg Hammer 

Fax:1-512-834~ . Mar 11 '98 11:31 

Texas Department of Health 
itq:t:/.iWww.t4h.J6rte.wu 

HOO WcQ 491b. SIrect 
Austin, Texas 717*3199 

51l1.c51-7111 

City of San AntoDio Environmemal Services 
1402 S. New Braunfels 
San Antonio. Texas 78203 
Facsimile: (210) 207-4406 ' 

P.02/03 

Patti I. PaUa ..... MD., M.P.H. 
Execmfve Deputy Commissioner 

RE: . Settlement Conference - Case No. ~s: , ' · :'~ 609Ol8. "609163~ 702046. 703062. 104047 • 
. . ' •. " -1706018 .. 706019, 706020. 706021, 106022~ 706023., 
" (106024, &70602S " " 

Dear Mr. Hammer: 

On November 13, 1997. an informal settlement confeIalce was ~ for the above "noted cases. 
In licu"of-thc origiDalproposedpeoa1ty amourits for these cases, the City of San Antonio bas agrte:eI to 
the foUowingfour soppJemermny cOnditions: " 

SuppIemeDtary CoDdition II: '!be City of SaD ADfMIo wDladoPt .. oridinance RqUiriag , 
an asbestos sarvey prior to ~. of a pella lor nucmtiou or "demolition. 

Sapplememary Condition 11.: TIle CIty o~ SaD AIltoDIo wDl PJ:OVIde a mpy 01 their 
asbestos DOtifieatiou praeedures to Che Departmeat. 

Supplementary CoDditiolll3:' A "repraentarn Iruaa die City of Sam ADtoDio will attend 
oue of the next two available U9S NotifbtioD TnIaiac Coones offered by the Teas 
Department of Health, Tcmc" Subsalnees Coatrol DMIIoa. 

" " 

Supplemmtary Conditioll #4: A "tepitiltlltatHe from die City of san ADtonIo wDI atteacl 
an asbestos inspector I ~ ph""';' course. " 

A review of the documentation provided to the Texas DepartmeDt of Health (the i>epartmem) jndicares 
that the suppJementary conditions #2, #3, "BDd #4 ~ been met. 1be adoption of the cit}' ordiDa~, 
SUPPlementarY condition 61. will be completed 6 mmttIta after the date of this sett1cmcnt IcUer and upon 
City Council approval of the Agreed Order . 

• - 't .. . . _ __ . ... _A-. ___ ....:-.~,_._ 



" 

. "." :,"; ",. 

Mr. Hammer 
March 11, 1998 
Page 2 

Fax: 1-512-834-6644 Mar 11'98 11:32 P,03/03 

Per the request of the City of San Antonio, an example of a similar ordjnanr~ adopted by another city . 
bas been forward to the City of San AmoDio. . ' . 

Please note that an Agreed Order will foRow. at a later date after this ~ is ~ and retomed to the 
Department It has also been noted 1h8t 1be City of ~ Antmdo has requ~ two IOODthS to review 
the Agreed Order to have the City CounCil act upon it befor:e rettlming it to the Department. . 

You must respond within 10 dax.s of reCeipt 'of dlis letter by either agreeing to dle se~nt offer or 
requesting. in writiDg, a hearing. If no response is received, the Notices of Violatioos will proceed· to' a 
Default Order for the full amounts of the violations. 

If you arc in agteement with the supplementary eonditioDs. please sign below and either mail, or rend 
to me by facsimile this letter. The Department facsbriiJe JDJTDber is (S12) 834-6644. 

Sincerely. 

~~ 
Bill G. BilIiDgsley. R..S. 
Enforcement Specialist 

Print Name 
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SENDER: 
,I also wish to receive the -~ llama 1 .vJ/or 2 for IIdIitionaI eeMceI. 

-~ llama 3. 4a, and 4b. following services (for an 
-PrInt yea _ and IIdcII.a an the _ of this farm 110 that we can return this extra fee): CIII'd to you. . 
-AIIIIdIthIs farm 10 the trant of the I1IIIIIpIace, or an the beck if IP8C8 does nat 1. 0 Addressee's Address pennt. . 

2. 0 Restricted Deliwry -Wllle"ReUn ReceIpt Rllqueflted" an the IIIIIPIeca beloW the article IUIIbec: 
-The ReIum ReceIpt wIIlhow to whom the MIcIe _ deWw1Id and the dale 
~ Consult postmaster for fee. 

a Article Addressed to: 4a. AItic:Ie Number 

8 
~ 
CD ' 
til 
ti. 

1 
. Mr. Bill G. Bi11in;Js1ey,R.S. Z 292 ·205 517 

Eitforcement Specialist 4b. Service Type 

TeXas Deparbllent of Health o Registered 1m Certified 

1100 West 49th Street o Express MaD Dlnsurec:I 

Austin, ·Texas 78756-3199 o ReIIm Receipt for Men:hancise 0 COD 

7. Date of Delivery 
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'l 
• 

6. Signature: (Addressee or Agent) 

X 
- PS Fonn 3811, December 1994 1Q259S.97-8-0179 Domestic Return ReceIPt 
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... . 
Approval 
Finance Budget 
[] [ 
~ Coordinator 
[] [] 

Date: 
December 23, 1998 

CITY OF SAN ANTONIO 

Request For Ordinance/Resolution 

Department 
Public Works 

. Date Considered: 
Consent [ ] Individual [ 1 
Item Nol~ 
Ord. No 

Contact Person/Phone 
David E. Newman 207-8987 

Date Council Consideration Requested: Deadline for Action: 
January 7, 1999 ASAP 

SUMMARY OF ORDINANCE 

Ordinance Approving an Agreed Order with the Texas Department of Health 

This ordinance authorizes the City Manager, or his designee, to approve the terms and conditions of the 
Agreed Order with the Texas Department of Health for notification violations related to the Texas Asbestos 
Health Protection Rules. The Order is a settlement reducing administrative penalties from $61,000.00 to zero 
dollars ($0.00) providing that the four supplementary conditions are met. 

I Other Depts., Boards, Committees Involved (please specify): 

I Contract signed by other party Yes [] No [1 

I FISCAL DATA (If Applicable) Budgetary Implications 

Fund No.: Amt. Expended: Funds/Staffing Budgeted Yes [] No [1 

Activity No. : SID No. none Positions Currently Authorized Yes [1 No [] 

Index Code: Project No. : Impact on future O&M 

Object Code If pOSitions added, specify class and no. 

Comments: 


