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ANORDINANCE 5 g = 11-19-0908

AUTHORIZING THE EXECUTION OF FOUR PROFESSIONAL SERVICES
AGREEMENTS EACH IN AN AMOUNT UP TO $150,000.00 WITH RABA-
KISTNER CONSULTANTS, INC.,, TERRACON CONSULTANTS, INC,,
FUGRO CONSULTANTS, INC., AND PROFESSIONAL SERVICES
INDUSTRIES, INC. FOR CONSTRUCTION MATERIAL TESTING
SERVICES FOR SAN ANTONIO INTERNATIONAL AIRPORT AND
STINSON MUNICIPAL AIRPORT.

* ES * * *

WHEREAS, San Antonio International Airport and Stinson Municipal Airport repeatedly require
Construction Materials Testing services; and

WHEREAS, the Aviation Department determined that an on-call agreement for Construction Materials
Testing services would expedite the completion of future construction projects by providing an efficient
means of obtaining standard Construction Materials Testing services and released a solicitation for such
services on July 31, 2009; and :

WHEREAS, there were nine respondents to the solicitation and Raba-Kistner Consultants, Inc.,
Terracon Consultants, Inc., Fugro Consultants, Inc., and Professional Services Industries, Inc.
were determined to be the most qualified respondents; and

WHEREAS, it is now necessary to authorize the execution of four separate professional services
agreements with Raba-Kistner Consultants, Inc., Terracon Consultants, Inc., Fugro Consultants,
Inc., and Professional Services Industries, Inc.; NOW THEREFORE,

BE 1T ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The City Manager, or her designee, is authorized to execute four Professional
Services Agreements, cach in an amount up to $150.000, with Raba-Kistner Consultants, Inc.,
Terracon Consultants, Inc., Fugro Consultants, Inc., and Professional Services Industries, Inc.,
Attachments 1, 2, 3, and 4 respectively, for on-call Construction Materials Testing services for
San Antonio International Airport and Stinson Municipal Airport.

SECTION 2. Funding for this Ordinance will be identified when work orders are issued from
the potential funding sources. All expenditures will comply with Operating and or Capital
Budgets for current and future fiscal years.

SECTION 3. Payment not to exceed the limitations of the budgeted amount is authorized and
should be encumbered with a purchase order.

SECTION 4. The financial allocations in this Ordinance are subject to approval by the Director
of Finance, City of San Antonio. The Director of Finance may, subject to concurrence by the
City Manager, or the City Manager’s designee, correct allocation to specific SAP Fund Numbers,
SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund Centers, SAP
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Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers, and SAP GL
Accounts as necessary to carry out the purpose of this Ordinance.

SECTION 5. This Ordinance shall become effective immediately upon passage by eight (8) or
more affirmative votes of the entire City Council: otherwise, said effective date shall be ten (10)
days from the date of passage hereof.

PASSED AND APPROVED this 19th day November, 2009

M A , {
, g JULIAN CASTRO

ATTEST:

Jlerk

APPROVED AS TO FORM: LMM 24t
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Voting Results Interface Page 8 of 59

Agenda Item: 12 (inconsent vote: 6,7,8,9,10, 12, 13, 15, 16A, 16B, 16D, 17A, 17B, 17D, 18B, 19A, 20A,
20B, 20C, 20D, 21, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33A, 33B, 33C, 33D, 33E, 33F, 34A,
34B)

Date: 11/19/2009

Time: 01:19:13 PM

Vote Type: Motion to Approve

Description: An Ordinance selecting Raba-Kistner Consultants, Inc., Terracon Consultants, Inc., Fugro

Consultants, Inc., and Professional Service Industries, Inc. to provide on-call, indefinite delivery
construction materials-testing services to the Aviation Department for airport construction projects
on an as-needed basis, and authorizing four professional service agreements each in an amount up to
$150,000.00. [Penny Postoak Ferguson, Assistant City Manager; Frank Miller, Director, Aviation]

Result: Passed
Voter Group p r'?als?; nt Yea Nay Abstain Motion Second
Julian Castro Mayor X
Mary Alice P. Cisneros District 1 X X
vy R. Taylor District 2 X
Jennifer V. Ramos District 3 X
Philip A. Cortez District 4 X
David Medina Jr. District 5 X
Ray Lopez District 6 X
Justin Rodriguez District 7 X
W. Reed Williams District 8 X
Elisa Chan District 9 X
John G. Clamp District 10 X X

http://cosaweb/Votelnterface/Default.aspx 11/24/2009
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ATTACHMENT 1



ATTACHMENT 1



PROFESSIONAL SERVICES AGREEMENT
FOR
ON-CALL CONSTRUCTION MATERIAL TESTING

This Professional Services Agreement (hereinafter referred to as “Agreement” or
“Contract”) is made and entered into by and between the City of San Antonio
(hereinafter referred to as “City”), a Texas municipal corporation, acting by and through
its City Manager, and Raba-Kistner Consultants, Inc. acting by and through its
designated officer(s), (hereinafter referred to as "Consultant”), both of which may be
referred to herein collectively as the “Parties”. )

IN CONSIDERATION of the mutual covenants, terms, conditions, privileges and
obligations herein contained, City and Consuitant do hereby agree as follows:

|. DEFINITIONS
As used in this Agreement, the following terms shall have meanings as set out
below:
1.1 “Airport” means the San Antonio International Airport.
1.2 “Stinson” means Stinson Municipal Airport.

1.2 “Director” means the director of the City’s Aviation Department or his designee.
1.3  “Department’ means the Aviation Department for the City of San Antonio.

1.4 “Project” means the specific Construction Material Testing (“CMT”) work for
which a Work Plan is negotiated and executed by both Parties.

1.5 “Work Order Request” (“WOR”") means a request to Consultant to submit a
Proposed Work Plan for a specific Project as further defined herein.

1.6 “Proposed Work Plan” means a proposal prepared by the Consultant in response
to a WOR as further defined herein.

1.7  “Finalized Work Plan” a written agreement signed by both and made a part of this
Agreement setting forth the agreed to scope and associated terms for an
individual Project as further defined herein.

L. PERIOD OF SERVICE

2.1 This Agreement shall take effect on the eleventh (11") calendar day after it is
approved by the San Antonio City Council or upon execution by both parties, whichever
date is later, and continue in full force and effect for 24 months from effective date
unless extension or earlier termination shall occur pursuant to any of the provisions

hereof.
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2.2 The Aviation Director, as the City's representative, is authorized to
administratively extend the term of the Agreement for one additional one (1) year term.
No later than ninety (80) days prior to the completion of the initial 24 month term, the
City will issue Consultant a written Notice of Intent that will inform Consultant of the
City's decision with regard to exercising its option for an extension {o the Agreement for

one (1) additional year.

2.3 If funding for the entire Project is not appropriated at the time this Agreement is
entered into, City retains the right to terminate this Agreement at the expiration of each
of City's budget periods, and any subsequent contract period is subject to and
contingent upon such appropriation.

i1 SCOPE OF SERVICES

3.1 This Agreement is an on-cail or indefinite delivery agreement for Construction
Materials Testing ("CMT") services and such other services that are required for
Consultant to provide or are associated with CMT. CMT services shall include, but are
not limited to, the tests set out in Exhibit A, Compensation Sheet. Specific requirements
as to types, number, and location of testing, conditions, procedures, and associated
services pertaining to a Project shail be negotiated and set out in individual Finalized
Work Plans for each request, which Finalized Work Plans are incorporated into and shall
become a part of this Agreement. The City does not guarantee a particular volume of
work or a minimum number of units of work.

3.2 Consultant shall provide all labor, equipment and fransportation necessary to
complete ali services agreed to hereunder in a timely manner throughout the term of the
Contract. Additionally, Consultant shalli provide staff for regular, overtime, night,
weekend, and holiday work, as requested by Department. Persons retained by
Consultant to perform work pursuant to this Agreement shall be empioyees or
subcontractors of Consultant.

3.3  All services and work performed under this Agreement must be conducted in full
conformance with the provisions of this Agreement and be in compliance with all Federal
Aviation Administration (“FAA”) requirements and the American Society for Testing and
Material (“ASTM") standards.  Additionally, Consultant shall only use testing
laboratory(ies) which comply with all applicable FAA requirements and ASTM standards.

3.4  Immediately upon City Council approval of this Agreement, Consultant shall, at
Consultant's expense, obtain 1) Airport Personne! Identification Badges for each
employee who may perform work hereunder, and 2) Airfield Driver's Licenses, as
needed, for employees that may have a need to operate a vehicle within the Airport
Operations Area. The procedures for procuring these badges and licenses are outlined
in- the Procedures for Obtaining Airport Personnel ldentification Badge and Airfield
Driver's License in Exhibit B. Consultant, at its own expense, shall maintain sufficient
staff security clearances, badges and driving operator licenses to be able to initiate CMT
Services in a timely manner upon issuance of a Notice to Proceed.

3.5 For all tests performed pursuant to this Agreement, Consultant shall promptly
deliver to Department, within such timeframe recuired to avoid any delay in construction
progress, two (2) paper copies and one (1) electronic copy in Adobe PDF format on a
compact disc of all reports, on the testing laboratory’s letterhead and signed by a
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Professional Engineer or appropriate licensed Professional, of the test results which
include:

The Project name,

Date(s)/time(s)/location(s) of service,

Report |dentification Number,

Type and quantity of tests performed

Test Resuits

Standards Controlling the Test(s)

Compliance or noncompliance with the specifications

Any extenuating circumstances affecting the test(s) or result(s)
Observations to include service time chargeable to delays and rescheduling.
i. I manpower is involved, provide names, job classification and hours.

k. Number of trips with work performed on the Project.

I, Name of person who ordered the test(s).

S@ ™0 o0 oo

h

m. ldentify any and all re-test services.

3.6 Consultant is responsible for ensuring that at the end of each Project, the
construction materials testing lab uses test results to follow FAA Section 110, Method of
Estimating Percentage of Material within Specification Limits (PWL) to provide a table on
concrete and asphalt, if applicable.

iv. PROJECT WORK REQUEST PROCESS

4.1 When Director has a Project for which he desires to procure CMT Services,
Director shall notify Consultant by issuing a WOR. Each WOR will include, at a
minimum: name of Project, location of Project, copies of or access to Project
documentation (such as specifications, environmental reports, or drawings) needed by
Consultant fo prepare a Proposed Work Plan, Project schedule and any specific
deadtines for performance of CMT Services, any Project specific insurance requirements
necessitated by the work which may require additional types of coverages or higher
levels of coverage than required by the Agreement, and a deadline for providing Director
with a Proposed Work Plan based on the above.

4.2 Consultant shall prepare and submit to Director, within the timeline stated in a
WOR, a Proposed Work Plan for the desired services which will include at a minimum:
Scope of Services, specific staffing, an estimate of Project cost based on the hourly
rates and test fees agreed upon in Exhibit A, Compensation Sheet, and Project specific
expenses for the services requested in the WOR. The Consultant shall submit the
Proposed Work Plan in editable electronic format to the City. By submitting a Proposed
Work Plan, Consultant agrees to perform the requested service within the time stated in

the WOR.

4.3  Consultant and Director shall negotiate the Proposed Work Plan. Once
Consultant and Director reach mutual agreement as to scope, staffing, scheduling and
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cost, the City shall issue a Finalized Work Plan to be executed by both parties
gvidencing the agreed to scope and cosis.

4.4  The Director has the authority to execute Finalized Work Plans on behalf of the
City so long as such Finalized Work Plan does not exceed the total contract value and
funds are provided for in the Project budget as allocated by City Council.

4.5 Consultant shall not proceed with services until after a Finalized Work Plan has
been executed, Consultant receives a Notice to Proceed, and all documents required by
Director in advance of commencement of work, to include proof of insurance, have been
provided. Any services provided or expenses incurred prior to receiving a Notice to
Proceed or after the expiration of this Agreement or a particular Final Work Plan will be
at Consultant’s sole risk and expense and may not be reimbursable by City.

46 Actual amounts billed shall not exceed the total amount as set out in the Final
Work Plan.

4.7 Each Finalized Work Plan and Notices to Proceed shall be attached hereto and
incorporated herein for all purposes. Each grouping of Final Work Plans and Notices to
Proceed shall be labeled and identified in numerical order. For example, the first group
shall be labeled as:

Attachment 1(a) — Finalized Work Plan
Attachment 1(b) — Notice to Proceed

4.8  Consultant shall not invoice for any work associated with the Project Work
Request Process, inciuding development of Proposed Work Plan and its negotiation.

\'A COORDINATION WITH THE CITY

5.1 The Director or his designee shall act on behalf of City with respect to the work
performed under this Agreement, and shall have complete authority to fransmit
instructions, receive information, and interpret and define City’'s policies and decisions
with respect to materials, equipment elements and systems pertinent to Consultant’s

services.

5.2  City shall provide written notice to the Consultant of any errors or omissions
discovered in the Consultant's services, or performance, or of any development that
affects the scope or timing of Consultant’s services.

53  City shall strive to provide a minimum of 24 hours advance notice for scheduling
or canceling field inspection and testing services. Work scheduled with less than 24
hours notice will be serviced subject to available personnel. Consuitant shall not invoice
any type of canceliation fee.

VI. COMPENSATION

6.1 In consideration of Consultant's performance in a satisfactory and efficient
manner, as determined solely by Director, of all services and activities set forth in this
Agreement, City agrees to pay Consultant for at the rates set out in Exhibit A,
Compensation Sheet, within 30 calendar days’ receipt of an approved itemized invoice.
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However, in no event shall the total compensation to be paid to Consultant under this
Agreement exceed $150,000.00.

6.2  Only amounts specifically set forth in Exhibit A, Compensation Sheet, or within a
particular Finalized Work Plan may be invsiced hereunder.

8.3 Nothing contained in this Agreement shall require City to pay for any
unsatisfactory work, as determined by Director, or for work that is not in compliance with
the terms of this Agreement. City shall not be required to make any payments to
Consultant at any time Consultant is in default under this Agreement.

6.4 Despite the City's approval of an assignee or subcontractor, the City shall, in
no event, be obligated to any third party, including any assignee or subcontractor of the
Consultant, for performance of work or services, nor shall City funds be used for
payment of work or services performed prior to the date of Agreement execution, prior to
the Notice to Proceed for a Project, after the completion date contained in a Finalized
Work Plan, or after the expiration date of this Agreement.

8.5 Invoicing. Consultant shall submit an invoice to the City for CMT Services
provided, and actual work performed in the format to be prescribed by the City.
Consultant may submit invoices no more than once monthily for tests completed with
reported results and work performed which have not been included on previous invoices.
Such invoices must show: a) a detailed summary of the tests completed, b) services
rendered itemized by task performed, the employee category and the number of hours
worked during the period covered by the invoice, ¢) any allowable expenses incurred,
itemized and with sufficient documentation to aliow verification, d) the amount due for
the services and expenses, and e) any other evidence required by the Director or his
designated representative. Consultant must invoice separately for each open Project.
Blended invoices for multiple open Projects will not be acceptable.

6.6  Records. All time keeping records must be accurate and complete. Invoices for
services shall indicate the name and job classification of each employee performing the
work, the associated billing rate (in accordance with the rate set forth in Exhibit A) and
must be recorded in quarter hour increments.

6.7  Right to Audit. The Consuitant will provide supporting evidence necessary to
substantiate charges related to the contract and allow the City to access Consultant’'s
“records” associated with this Agreement. Consultant's "records” shall be made
available within two weeks of the written request for open inspection, audit, and/or
reproduction during normal business working hours. Such audits may be performed by
a City's representative or an outside representative engaged by City. The City or its
designee may conduct such audits or inspections throughout the term of this Agreement
and for a period of three years after final payment or longer if required by law. The City's
representatives may (without limitation) conduct verifications such as counting
employees at the Project site, verifying information and amounts through interviews and
written confirmations with Consultant's employees, field and agency labor,
subcontractors, and vendors.

6.7.1 Consultant's "records” as referred to in this contract shall include any and
all information, materials and data of every kind and character, including
without limitation, records, books, papers, documents, subscriptions,
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recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, reports, drawings,
receipts, vouchers and memoranda, and any and all other agreements,
sources of information and matters that may in the City's judgment have
any bearing on or perfain to any matters, rights, duties or obligations
under or covered by this Contract Document. Such records shall include
(hard copy, as well as computer readable data if it can be made
available), written policies and procedures; time sheets; payroll registers;
payroll records; cancelled payroll checks; subcontract files (inciuding
proposals of successful and unsuccessful bidders, bid recaps, negotiation
notes, etfc.); original bid estimates; estimating work sheets;
correspondence; change order files (including documentation covering
negotiated settlements); back charge logs and supporting documentation;
invoices and related payment documentation; general ledger, and any
other Consultant records which may have a bearing on mafters of interest
to the City in connection with the Consultant's dealings with the City to the
extent necessary to adequately permit evaluation and verification of any
or all of the following:

(a) Compliance with contract requirements for deliverables

{b) Compliance with contract provisions regarding the pricing of change
orders

{c) Accuracy of Consultant representations regarding the pricing of
invoices

(d) Accuracy of Consultant representations related to claims submitted by
the Consultant or any payees.

6.7.2 Consultant shall require all payees (examples of payees include
subcontractors, material suppiiers, insurance carriers, etc.) to comply with
the provisions of this article by ensuring that the City's right to audit
requirements set forth herein are contained in a written contract between
Consultant and payee. Consultant will ensure that the City has the same
right to audit all payees that it has to audit Consuitant under the terms of

this Agreement.

6.7.3 City's authorized representative or designee shall have reasonable
access fo the Consultant's facilities, shall be allowed to interview all
current or former employees to discuss matlters pertinent to the
performance of this contract, in order to conduct audits in compliance with

this article.

6.74 If an audit inspection or examination in accordance with this article
discloses overpricing or overcharges (of any nature) by the Consultant to
the City in excess of three percent (3%) of the total contract billings, in
addition to making adjustments for the overcharges, the reasonable
actual cost of the City's audit shall be reimbursed to the City by the
Consultant. Any adjustments and/or payments which must be made as a
result of any such audit or inspection of the Consultant's invoices and/or
records shall be made within a reasonable amount of time (not-{o exceed
90 days) from presentation of City's findings to Consultant.
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VIl. OWNERSHIP AND RETENTION OF DOCUMENTS
AND ACCESS TO LAB RESULTS

7.1 Upon completion or termination of the Project, or upon request by the City, all
documents and information, in whatever form, given to, prepared or assembled by the
Consultant in connection with its performance of its duties under this Agreement shall
become the sole property of the City and shali be delivered at no cost to the City without
restriction on future use. Documents and information covered by this paragraph shall
include, but not be limited to, reports, test results, field notes and other data. The City
shall have free and immediate access to all such information at all times during the term
of this Agreement with the right to make and retain copies documents, notes and data,
whether or not the Project has been completed. Prior to surrender of the documents and
information, Consultant may make copies of any and all documents for its files, at its
sole cost and expense. Consultant will not be responsible for the unauthorized reuse or
modification of reports or work product resulting from City's use, distribution of, or failure
to maintain control over the reports or work product once delivered to the City.

7.2 At any time during the Project, the City shall have the right to unrestrained direct
access and contact with laboratories and testing facilities used by Consultant for work
performed by Consultant under this Agreement; and the City shall have the unrestricted
right to obtain original or duplicate copies of reports and testing results directly from the
lab or testing facility used by Consultant.

7.3  The Consultant agrees to maintain all books, records and reports required under
this contract for a period of not less than three (3) years after final payment is made and
all pending matters are closed. In addition, the Consuitant shall maintain an acceptable
cost accounting system during the term of this Agreement. The Consuitant agrees to
provide the City, the Federal Aviation Administration (‘FAA”) and the Comptroller
General of the United States, or any of their duly authorized representatives, access to
any books, documents, papers and records of the Consultant which are directly pertinent
to this Agreement for the purpose of making audit, examination, excerpts and

transcriptions.

VIil. TERMINATION OF AGREEMENT

8.1 Temnination Without Cause.

8.1.1 This Agreement may be terminated by City without cause, prior to
Director giving Consultant written Notice to Proceed, should Director, in his sole
discretion, determine that it is not in City’s best interest to proceed with this Agreement.
Such notice shall be provided in accordance with the notice provisions contained in this
Agreement, and shall be effective immediately upon delivery to the Consuitant.

8.1.2 This Agreement may be terminated by the City at any time after issuance
of the Director's Notice to Proceed, either for the City's convenience or because of
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Consultant's failure to fulfill the contract obligations. Upon receipt of such notice,
services shall be immediately discontinued (unless the notice directs otherwise) and all
materials as may have been accumulated in performing this Agreement, whether

completed or in progress, delivered to the City.

8.1.3 If the termination is for the convenience of the City, and following
inspection and acceptance of Consultant's services properly performed prior to the
effective date of termination, an equitable adjustment in the contract price shall be made.
Consultant shall not, however, be entitled to lost or anticipated profit on unperformed
services, should City choose to exercise its option to terminate, nor shall Consultant be
entitied to compensation for any unnecessary or unapproved work, performed during
time between the issuance of the City's notice of termination and the actual termination

date.

8.1.4 If the termination is due to Consultant’s failure to fulfill its obligations, the
City may take over the work and prosecute the same to completion by contract or
otherwise. In such case, the Consultant shall be liable to the City for any additional cost
occasioned to the City thereby.

8.1.5 If, after notice of termination for failure to fulfill contract obligations, it is
determined that the Consultant had not so failed, the termination shall be deemed to
have been effected for the convenience of the City. In such event, an equitable
adjustment in the contract price shall be made as provided in paragraph 7.1.3 of this

clause.

8.1.6 The rights and remedies of the City provided in this clause are in addition
to any other rights and remedies provided by law or under this contract,

8.1.7 This Agreement may be terminated by the Consultant, at any time after
issuance of the Director’s Notice to Proceed, upon ninety (90) calendar days written
notice provided in accordance with the Notice provisions contained in this Agreement.

8.2  Defaults With Qpportunity for Cure. Should Consultant fail, as determined by the
Director, to satisfactorily perform the duties set out in Article lll. SCOPE OF SERVICES; or
comply with any covenant herein required, such failure shall be considered an Event of
Default. In such event, the City shall deliver written notice of said default, in accordance
with the notice provisions contained in this Agreement, specifying the specific Events of
Default and the action necessary to cure such defaults. Consultant shall have ten (10)
calendar days after receipt of the written notice to cure such default. If Consultant fails
o cure the default within such cure period, or take steps reasonably calculated to cure
such default, City shall have the right, without further notice, to terminate this Contract in
whole or in part as City deems appropriate, and to contract with another Consultant to
complete the work required by this Agreement. City shall also have the right to offset the
cost of said new agreement with a new Consultant against Consuitant's future or unpaid
invoice(s), subject to any statutory or legal duty, if any, on the part of City to mitigate its
losses.

8.3  Termination For Cause. Upon the occurrence of one (1) or more of the following
events, and following written notice to Consultant given in accordance with the notice
provisions contained in this Agreement, City may immediately terminate this Contract, in
whole or in part, “for cause™
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8.3.1 Consultant makes, directly or indirectly through its employees or
representatives, any material misrepresentation or provides any materially misleading
information to City in connection with this Agreement or its performance hereunder; or

8.3.2 Consultant violates or materially fails to perform any covenant, provision,
obligation, term or condition of a material nature contained in this Agreement, except
those events of default for which an opportunity to cure is provided herein; or

8.3.3 Consultant fails to cure, or initiate steps reasonably calculated to cure, a
default listed in Section 9.3 below, within the time period required for cure; or

8.3.4 Consultant violates any rule, regulation or law to which Consultant is
bound or shall be bound under the terms of this Agreement; or

8.3.5 Consultant attempts the sale, transfer, pledge, conveyance or assignment
of this Agreement contrary to the terms of the Agreement; or

8.3.6 Consultant ceases to do business as a going concern; makes an
assignment for the benefit of creditors; admits in writing its inability to pay debts as they
become due; files a petition in bankruptcy or has an involuntary bankruptcy petition filed
against it (except in connection with a reorganization under which the business of such
party is continued and performance of all its obligations under this Contract shall
continue) and such petition is not dismissed within forty-five (48) days of filing; or if a
receiver, trustee or liquidator is appointed for it, or its joint venture entity, or any
substantial part of Manager's assets or properties.

8.4  Termination By Law. If any state or federal law or regulation is enacted or
promulgated which prohibits the performance of any of the duties herein, or, if any law is
interpreted to prohibit such performance, this Agreement shall automatically terminate as
of the effective date of such prohibition.

8.5  Orderly Transfer Following Termination. Regardless of how this Agreement is
terminated, Consultant shall effect an orderly transfer to City or to such person(s) or

firm{s) as the City may designate, at no additional cost to City. Upon the effective date
of expiration or termination of this Agreement, Consultant shall cease all operations of
work being performed by Consuitant, or any of its subcontractors, pursuant to this
Agreement. All completed or partially completed documents, papers, records, charts,
reports, and any other materials or information produced, or provided to Consuitant, in
connection with the services rendered by Consultant under this Agreement, regardless
of storage medium, shall be transferred to City. Such record transfer shall be completed
within thirty (30) calendar days of the termination date and shall be completed at
Consultant’s sole cost and expense. Payment of compensation due or to become due to
Consultant is conditioned upon delivery of all such documents.

8.6 Claims for OQutstanding Fees. Within forty-five (45) calendar days of the effective
date of completion, or termination or expiration of this Agreement, Consultant shall
submit to City its claims, in detail, for the monies owed by City for services performed
under this Agreement through the effective date of termination. Failure by Consultant
to submit its claims within. said forty-five {(45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all
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right or claims to collect moneys that Consultant may rightfully be otherwise
entitled to for services performed pursuant to this Agreement.

8.7  Termination not sole remedy. In no event shall City’s action of terminating this
Agreement, whether for cause or otherwise, be deemed an election of City's remedies,
nor shall such termination limit, in any way, at law or at equity, City's right to seek
damages from or otherwise pursue Consultant for any default hereunder or other action.

8.8  Upon termination or cancellation of this Agreement, the City may immediately
commence an audit of the Consultant’s books, accounts, and records. Within thirty (30)
calendar days after being notified by the City of the results of said audit, the Consultant
shall pay the City any amount shown by said audit to be owed the City or its employees.
No waiver of existing default shall be deemed to waive any subsequent default.

IX. SUSPENSION OF WORK UNDER AGREEMENT

9.1 Right of City to Suspend. City may suspend this Agreement for any reason, with
or without cause upon the issuance of written Notice of Suspension in accordance with

the Notice provisions contained in this Agreement. Such suspension shall take effect
upon the date specified in such notice; provided, however, such date shall not be earlier
than the tenth {10th) day following receipt by Consultant of said notice. The Notice of
Suspension will set out the reason(s}) for the suspension and the anticipated duration of
the suspension, but will in no way guarantee the total number of days of suspension.

9.2  Consultant's Right to Terminate in Event of Suspension of Agreement. In the
event such suspension exceeds one hundred and ftwenty (120) calendar days,
Consultant shall have the right to terminate this Agreement. Consultant may exercise
this right to terminate by issuing a written Notice of Termination to the City, delivered in
accordance with the Notice provisions contained in this Agreement after the expiration of
one hundred and twenty (120) calendar days from the effective date of the suspension.
Termination pursuant to this paragraph shall become effective immediately upon receipt
of said written notice by City and such termination shall be subject to all the
requirements set out in Paragraphs 7.5 and 7.6 above, related to the Orderly Transfer

and Fee Payment.

9.3 Procedures Upon Receipt of Notice of Suspension.

9.3.1  Upon receipt of a notice of suspension and prior to the effective date of
the suspension, Consultant shall, unless otherwise directed, immediately begin to
phase-out and discontinue all services in connection with the performance of this
Agreement and shall proceed fo promptly cancel all existing orders and contracts insofar
as such orders and contracts are chargeable to this Agreement.

9.3.2 Consultant shall prepare a statement showing in detail the services
performed under this Agreement prior to the effective date of suspension.

9.3.3 Copies of all completed or partially completed studies, plans and other
documents prepared under this Agreement prior to the effective date of suspension shall
be prepared for possible delivery to the City but shall be retained by Consultant until
such time as Consultant may exercise the right to terminate.
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9.3.4 During the period of Suspension, Consultant shall have the option to at
any time submit the above referenced statement to the City for payment of any unpaid
portion of the prescribed fee for services which have actually been performed to the
benefit of the City under this Agreement, adjusted for any previous payments of the fee

in question.

9.3.5 In the event Consultant exercises its right to terminate this Agreement at
any time after the effective Suspension date, Consultant shall submit, within forty-five
{(45) calendar days after receipt by City of Consultant's notice of termination (if he has
not previously done so) the above referenced statement showing in detail the services
performed under this Agreement prior to the effective date of suspension. Failure by
Consultant to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all right or
claims to collect moneys that Consultant may rightfully be otherwise entitled to for
services performed pursuant to this Agreement.

9.36 Upon the above conditions being met, the City's review of the
submissions and finding the claimed compensation to be appropriate to the terms of this
agreement, the City shall pay Consultant that portion of the agreed prescribed fee for
those as yet uncompensated services actually performed under this Agreement to the
benefit of the City, adjusted for any previous payments of the fee in question.

X. INSURANCE REQUIREMENTS

10.1  Prior to the commencement of any work under this Agreement, Consultant shall
furnish copies of all required endorsements and an original completed Certificate(s) of
Insurance to the City’'s Aviation Department, which shall be clearly labeled "On-Call
Construction Materials Testing Services” in the Description of Operations block of the
Certificate. The original Certificate(s) shall be completed by an agent and signed by a
person authorized by that insurer to bind coverage on its behalf. The City will not accept
Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or
form must have the agent's original signature, including the signer's company affiliation,
title and phone number, and be mailed, with copies of all applicable endorsements,
directly from the insurer's authorized representative to the City. The City shall have no
duty to pay or perform under this Agreement until such certificate and endorsements
have been received and approved by the City's Aviation Department, No officer or
employee, other than the City's Risk Manager, shall have authority fo waive this
requirement.

10.2 The City reserves the right to review the insurance requirements of this Article for
each WOR issued during the effective period of this Agreement and any extension or
renewal hereof and fo modify insurance coverages and their limits when deemed
necessary and prudent by City’s Risk Manager based upon changes in statutory law,
court decisions, circumstances surrounding this Agreement, or risks associated with the
specific WOR to be issued under the Agreement(s). In no instance will City allow
modification whereupon City may incur increased risk.

10.3 A Consuitant’s financial integrity is of interest to the City; therefore, subject to
Consultant’s right to maintain reasonable deductibles in such amounts as are approved
by the City, Consuitant shall obtain and maintain in full force and effect for the duration
of this Agreement, and any extension hereof, at Consuitant’s scle expense, insurance
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coverage written on an occurrence basis, by companies authorized and admitted to do
business in the State of Texas and with an A.M Beast's rating of no less than A- (Vi) in
the following types and for an amount not less than the amount listed beiow:

TYPE

AMOUNTS

1. Workers' Compensation
2. Employers' Liability

Statutory
$1,000,000/$1,000,000/$1,000,000

3. Broad Form Commercial General
Liability Insurance to include coverage
for the following:

a. Premises operations

b. Independent Contractors

c. Products/completed operations

d. Personal Injury

e. Contractual Liability

For Bodily Injury and Property Damage of
$1,000,000 per occurrence;

$2,000,000 General Aggregate, or its
equivalent in Umbrella or Excess Liability
Coverage

4. Business Automobile Liability
a. Owned/leased vehicles
b. Non-owned vehicles
c. Hired Vehicles

Combined Single Limit for Bodily Injury and
Property Damage of $1,000,000 per
occurrence

5. Professional Liability
{Claims Made Form)

$1,000,000 per claim to pay on behalf of the
insured all sums which the insured shall
become legally obligated to pay as damages
by reason of any negligent act, malpractice,
error or omission in professional services.

10.4 Consultant agrees that with respect

to the above required insurance, all

insurance policies are to contain or be endorsed to contain the following provisions:

Name the City, its officers, officials, employees, volunteers, and elected

representatives as additional insured by endorsement, as respects

operations and activities of, or on behalf of, the named insured
performed under contract with the City, with the exception of the
workers’ compensation, employer's liability and professional liability
policies;

Provide for an endorsement that the “other insurance” clause shall not
apply to the City of San Antonio where the City is an additional insured
shown on the policy;

Workers' compensation and employers’ liability policies will provide a
waiver of subrogation in favor of the City.

Provide thirty (30) calendar days advance written notice directly to City
of any suspension, cancellation, non-renewal or material change in
coverage, and not less than ten (10) calendar days advance notice for

nonpayment of premium,.
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10.5 Within five (5) calendar days of a suspension, cancellation or non-renewal of
coverage, Consultant shall provide a replacement Certificate of insurance and applicable
endorsements to City. City shall have the option to suspend Consultant’s performance
should there be a lapse in coverage at any time during this contract. Failure to provide
and to maintain the required insurance shall constitute a material breach of this

Agreement.

10.6 In addition to any other remedies the City may have upon Consuitant’s failure to
provide and maintain any insurance or policy endorsements to the extent and within the
time herein required, the City shall have the right to order Consultant to stop work
hereunder, and/or withhold any payment(s) which become due to Consultant hereunder
until Consultant demonstrates compliance with the requirements hereof.

10.7 Nothing herein contained shall be construed as fimiting in any way the extent to
which Consultant may be held responsible for payments of damages to persons or
property resulting from Consultant's or its subcontractors’ performance of the work

covered under this Agreement.

10.8 It is agreed that Consultant's insurance shall be deemed primary and non-
contributory with respect to any insurance or self insurance carried by the City of San
Antonio for liability arising out of operations under this Agreement.

10.9 it is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained in this Agreement.

10.10 Consultant and any Subcontractors are responsible for all damage to their own
equipment and/or property.

10.11 Consultant agrees to require, by written contract, that all subcontractors providing
goods or services hereunder obtain the same insurance coverages required of
Consultant herein, and provide a certificate of insurance and endorsement that names
the Consultant and the CITY as additional insureds. Consultant shall provide the CITY
with said certificate and endorsement prior to the commencement of any work by the
subcontractor. This provision may be modified by City’'s Risk Manager, without
subsequent City Council approval, when deemed necessary and prudent, based upon
changes in statutory law, court decisions, or circumstances surrounding this agreement.
Such modification may be enacted by letter signed by City's Risk Manager, which shall
become a part of the contract for all purposes.

Xl INDEMNIFICATION

11.1  Consultant whose work product is the subject of this contract agrees to
INDEMNIFY AND HOLD CITY, {TS OFFICERS AND EMPLOYEES, HARMLESS
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees
(including reasonable attorney’s fees and costs of defense), proceedings, actions,
demands, causes of action, lability and suits of any kind and nature, including but not
limited to, intellectual property infringement, personal injury (including death), property
damage, or other harm for which recovery of damages is sought that may ARISE OUT
OF OR BE OCCASIONED OR CAUSED BY CONSULTANT’S NEGLIGENT ACT,
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ERROR, OR OMISSION OF CONSULTANT, ANY AGENT, OFFICER, DIRECTOR,
REPRESENTATIVE, EMPLOYEE, CONSULTANT OR SUBCONSULTANT OF
CONSULTANT AND THEIR RESPECTIVE OFFICERS, AGENTS, EMPLOYEES,
DIRECTORS AND REPRESENTATIVES while in the exercise of performance of the
rights or duties under this Agreement.

11.2 The indemnity provided for in this paragraph shall not apply to any liability
resulting from the negligence of CITY, its officers or employees, in instances where such
negligence causes personal injury, death, or property damage. IN THE EVENT
CONSULTANT AND CITY ARE FOUND JOINTLY LIABLE BY A COURT OF
COMPETENT JURISDICTION, LIABILITY SHALL BE APPORTIONED
COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS,
WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE
TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF

THE PARTIES UNDER TEXAS LAW.

11.3  Consultant shall promptly advise the City, in writing, of any claim or demand
against the City or Consultant known to Consultant related to or arising out of Consultant

activities under this contract.

11.4 The provisions of this section are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or other wise, to any other person or

entity.
Xll. CONSULTANT'S LIABILITY AND STANDARD OF CARE

12.1  Services provided by Consultant under this Agreement will be performed in a
manner consistent with that degree of care and skill ordinarily exercised by members of
the same profession currently practicing under similar circumstances. Acceptance of the
services performed and/or results and reports submitted by Consultant hereunder shall
not constitute nor be deemed a release of the responsibility and liability of Consultant, its
employees, associates, agents or subcontractors for the accuracy and competency of
their testing, reports, assessmenis or cother documents and work; nor shall such
acceptance be deemed an assumption of responsibility or liability by City for any defect
or error in testing, reports, or assessments and work performed by Consultant, its
employees, subconiractors, and agents.

Xlll. CONSULTANT'S WARRANTY UNDER THE
PROFESSIONAL SERVICES PROCUREMENT ACT

13.1  Consultant warrants that it has not employed or retained any company or person
other than a bona fide employee working solely for Consultant to solicit or secure this
Agreement, and that it has not, for the purpose of soliciting or securing this Agreement,
paid, compensated, or agreed fo pay or compensate, any company or person, other than
a bona fide employee working solely for Consultant, any fee, commission, percentage,
brokerage fee, gift, for any other consideration contingent upon or resulting from the
award or making of this Agreement. For breach of the foregoing warranty, the City shall
have the right to terminate the Agreement under the provisions of this Agreement.
However, breach of the warranty required in this provision constitutes fraud by operation
of law; therefore, any Consultant found in breach of such warranty, by a final judgment of
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a Court of Competent Jurisdiction, shall take no compensation under this Agreement for
any services rendered and such forfeiture shall not bar the City from pursuit and
collection of any and all other damages, at law and in equity, to which it may be justly
entitled. Accordingly, Consuitant further pledges and warrants its best and most
competent professional efforts to secure to the City the benefits of the Agreement.

XIV. ASSIGNMENT OF RIGHTS OR DUTIES

14.1 By entering into this Agreement, City has approved the use of any subcontractors
identified in Consultant’'s Response to City’s solicitation for services. No further approval
shall be needed for Consultant to use such subcontractors as are identified in
Consultant's Response fo City's Request for Qualifications.

14.2 Except as otherwise required herein, Consultant may not sell, assign, pledge,
transfer or convey any interest in this Agreement nor delegate the performance of any
duties hereunder, by transfer, by subcontracting or any other means, without the prior
written consent of City. Engineering services required by law to be performed by a
licensed engineer, or services which, by law, require the supervision and approval of a
licensed engineer, may only be subcontracted upon the prior written approval of the San
Antonio City Council, by approval and passage of an ordinance therefore. Any other
services to be performed under this Agreement may be subcontracted upon the written
approval of Director. As a condition of consent, if same is given, Consuitant shall remain
liable for completion of the services outlined in this Agreement in the event of default by
the successor consultant, assignee, transferee or subcontractor. Any references in this
Agreement to an assignee, transferee, or subcontractor, indicate only such an entity as
has been approved by City in accordance with this Article.

14.3 Any attempt to assign, transfer, pledge, convey or otherwise dispose of any part
of, or all of its right, title, interest or duties to or under this Agreement, without said
written approval, shall be void, and shall confer no rights upon any third person. Shouid
Consultant assign, transfer, convey or otherwise dispose of any part of, or all of its right,
title or interest or duties to or under this Agreement, City may, at its option, terminate this
Agreement as provided herein, and all rights, titles and interest of Consultant shall
thereupon cease and terminate, notwithstanding any other remedy available to City
under this Agreement. The violation of this provision by Consuitant shall in no event
release Consultant from any obligation under the terms of this Agreement, nor shall it
relieve or release Consultant from the payment of any damages to City, which City
sustains as a result of such violation.

14.4 Consultant agrees to notify Director of any changes in ownership interest greater
than thirty percent (30%), or control of its business entity not less than sixty (60) days in
advance of the effective date of such change. Notwithstanding any other remedies that
are available to City under this Agreement, any such change of ownership interest or
control of its business entity may be grounds for termination of this Agreement in
accordance with Article Vi, Termination.
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XV. INDEPENDENT CONTRACTOR

15.1  Consultant covenants and agrees that (s)he is an independent contractor and not
an officer, agent, servant, or employee of City; that Consultant shall have exclusive
control of and exclusive right to control the details of the work performed hersunder and
all persons performing same, and shall be responsible for the acts and omissions of its
officers, agents, employees, contractors, and subcontractors; that the doctrine of
respondeat superior shall not apply as befween City and Consuitant, its officers, agents,
employees, contractors, and subcontractors, and nothing herein shall be construed as
creating a partnership or joint enterprise between City and Consultant.

15.2 No Third Party Beneficiaries - For purposes of this Agreement, including its
intended operation and effect, the Parties specifically agree and contract that: (1) this
Agreement only affects matters/disputes between the Parties to this Agreement, and is
in no way intended by the Parties to benefit or otherwise affect any third person or entity,
notwithstanding the fact that such third person or entites may be in a contractual
relationship with City or Consultant or both, or that such third parties may benefit
incidentally by this Agreement; and (2) the terms of this Agreement are not intended to
release, either by contract or operation of law, any third person or entity from obligations
owing by them to either City or Consultant.

XVI. DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS

16.1 It is the policy of the City of San Antonio that disadvantaged business enterprises
(DBEs) as defined under 49 CFR Part 26, shall have “equality of opportunity” {o
participate in the awarding of federally-assisted Aviation Department contracts and
related subcontracts, to include sub-tier subcontracts. This policy supports the position
of the U.S. Department of Transportation (DOT) and the FAA in creating a level playing
field and removing barriers by ensuring nondiscrimination in the award and
administration of contracts financed in whole or in part with federal funds under this
contract. Therefore, on all DOT or FAA-assisted projects the DBE program requirements
of 49 CFR Part 26 apply to the contract.

16.2 The Consultant agrees to employ good-faith efforts (as defined in the Aviation
Department’'s DBE Program) to carry out this policy through award of sub-consultant
contracts to disadvantaged business enterprises to the fullest extent participation is
consistent with the performance of the Aviation Department Contract, and/or the
utilization of DBE suppliers where feasible. Consultants are expected to solicit bids from
available DBE's on contracts which offer subcontracting opportunities.

16.3 Consultant specifically agrees to comply with all applicable provisions of the
Aviation Department's DBE Program. The DBE Program may be obtained through the
airport’s DBE Liaison Officer at (210) 207-3505 or by contacting the City's Aviation

Department.

16.4 The Consuitant shall not discriminate on the basis of race, color, national origin,
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or sex in the performance of this contract. The Consuitant shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted
contracts. Failure by the Consultant to carry out these requirements is a material breach
of this Contract, which may result in the termination of this Contract or such other
remedy as the recipient deems appropriate. Consultant agrees to include this clause in
each sub-consultant contract the prime consultant signs with a sub-consuitant.

16,5 The Consultant agrees to pay each sub-consultant under this Contract for
satisfactory performance of its contract no later than fifteen (15) days from the receipt of
each payment the prime contract receives from the City of San Antonio. The Consuitant
further agrees to return retainage payments to each sub-consultant within fifteen (15)
days after the sub-consultant's work is satisfactorily completed. The Consultant shall
provide the City with a report, in a format prescribed by the City, detailing all amounts, if
any, paid to DBE subconsultants or suppliers with each invoice that Consuitant submits
hereunder. Any delay or postponement of payment from the above referenced timeframe
may occur only for good cause following written approval from the City of San Antonio.
This Cilause applies to both DBE and non-DBE sub-consuitants.

16.6 All changes to the list of sub-consultants submitted with the proposal and
approved by the City or Aviation Department, excluding vendors shall be submitted for
review and approval by Aviation Department's DBE Liaison Office for approval when
adding, changing, or deleting sub-consultants on airport projects. Consultants shall
make a good-faith effort to replace DBE sub-consultants unable to perform on the
contract with another DBE.

16.7 During the term of this Agreement, the Consultant must report the actual
payments made to all subcontractors to the City in a time interval and a format
determined by the City. The City reserves the right, at any time during the term of this
Agreement, to request additional information, documentation or verification of payments
made to subcontractors in connection with this Agreement. Verification of amounts
being reported may take the form of requesting copies of cancelled checks paid to
participating DBEs and/or confirmation inquiries directly with participating DBEs. Proof
of payment such as copies of check must properly identify the project name or project
number {o substantiate payment.

16.8 The Consultant shall comply with the DBE Compliance and Enforcement Policy
aftached hereto as Exhibit C. Failure or refusal by a Proposer or Consuitant to comply
with the DBE provisions herein or any applicable provisions of the DBE Program, either
during the proposal process or at any time during the term of the Contract, may
constitute a material breach of Contract, whereupon the Contract, at the option of the
Aviation Department, may be cancelled, terminated, or suspended in whole or in part.

XVIi. NOTICES

17.1  Unless otherwise expressly provided elsewhere in this Agreement, any election,
notice or communication required or permitted to be given under this Agreement shall be
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in writing and deemed to have been duly given if and when delivered personally (with
receipt acknowledged), or on receipt after mailing the same by certified mail, return
receipt request with proper postage prepaid, or three (3) days after mailing the same by
first class U.S. mail, postage prepaid (in accordance with the "Mailbox Ruile”), or when
sent by a national commercial courier service (such as Federal Express or DHL
Worldwide Express) for expedited delivery to be confirmed in writing by such courier.

If intended for CITY, to: If intended for Consultant, to:
City of San Antonio Raba-Kistner Consultants, Inc.
Attn: Mr. Dan Gallagher Attn: Mr. Preston Parker
Aviation Department/Planning & Development 12821 West. Golden Lane
9700 Airport Bivd. San Antonio, TX 78249

San Antonio, Texas 78216
XVIiIl. CONFLICTS OF INTEREST

18.1 Consuitant acknowledges that it is informed that the Charter of the City of San
Antonio and its Ethics Code prohibit a City officer or employee, as those terms are
defined in Section 2-52 of the Ethics Code, from having a financial interest in any
contract with City or any City agency such as City owned utilities. An officer or
employee has a “prohibited financial interest” in a contract with City or in the sale to City
of land, materials, supplies or service, if any of the following individual(s) or entities is a
party to the contract or sale: a City officer or employee; his parent, child or spouse; a
business entity in which the officer or employee, or his parent, child or spouse owns fen
(10) percent or more of the voting stock or shares of the business entity, or ten (10)
percent or more of the fair market value of the business entity; a business entity in which
any individual or entity above listed is a subcontractor on a City contract, a partner or a
parent or subsidiary business entity.

18.2 Pursuant to the subsection above, Consultant warrants and certifies, and this
Agreement is made in reliance thereon, that it, its officers, employees and agents are
neither officers nor employees of City. Consuitant further warrants and certifies that is
has tendered to City's a Discretionary Contracts Disclosure Statement in compliance

with City’'s Ethics Code.
XIX. SOLICITATION

19.1  Consultant warrants and represents that he has not employed or retained any
company or person, other than a bona fide employee working solely for Consultant, to
solicit or secure this Agreement, nor paid or agreed o pay any company or person, other
than a bona fide employee working solely for Consultant, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting
from the award or making of this Agreement. This representation constitutes a
substantial part of the consideration for the making of this Agreement.
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XX. AIRPORT SECURITY

20.1 To the exient Consuitant will be responsible for work which necessitates
entrance to the Air Operations Area or other secure area of the Airport, this Agreement
is expressly subject to the airport security requirements of Title 49 of the United States
Code, Chapter 449, as amended ("Airport Security Act"), the provisions of which govern
airport security and are incorporated by reference, including without limitation the rules
and regulations promulgated under it. Consultant is subject to, and further must conduct
with respect fo its Subcontractors and the respective employees of each, such
employment investigations, including criminal history record checks, as the Aviation
Director, the TSA or the FAA may deem necessary. Further, in the event of any threat to
civil aviation, Consultant must promptly report any information in accordance with those
regulations promulgated by the FAA, the TSA and the City. Consultant must,
notwithstanding anything contained in this Agreement to the contrary, at no additional
cost to the City, perform under this Agreement in compliance with those guidelines
developed by the City, the TSA and the FAA with the objective of maximum security

enhancement.

20.2 Consultant must comply with, and require compliance by its Subcontractors, with
all present and future laws, rules, regulations, or ordinances promulgated by the City, the
TSA or the FAA, or other governmental agencies to protect the security and integrity of
the Airport, and fo protect against access by unauthorized persons. Subject to the
approval of the TSA, the FAA and the Aviation Director, Consultant must adopt
procedures to control and limit access to the Airport Premises utilized by Consultant and
its Subcontractors in accordance with all present and future City, TSA and FAA laws,
rules, regulations, and ordinances. At all times during the Term, Consultant must have
in place and in operation a security program for the Airport Premises utilized by
Consultant that compiies with all applicable laws and regulations. All employees of
Consultant that require regular access to sterile or secure areas of the Airports must be
badged in accordance with City and TSA rules and regulations.

20.3 Gates and doors located in and around the Airport Premises utilized by
Consultant that permit entry into sterile or secured areas at the Airports, if any, must be
kept locked by Consultant at all times when not in use, or under Consultant 's constant
security surveillance. Gate or door malfunctions must be reported to the Aviation
Director or the Aviation Director's designee without delay and must be kept under
constant surveillance by Consultant until the malfunction is remedied.

20.4 In connection with the implementation of its security program, Consultant may
receive, gain access to or otherwise obtain certain knowledge and information related to
the City's overall Airport security program. Consultant acknowledges that all such
knowledge and information is of a highly confidential nature. Consultant covenants that
no person will be permitted to gain access to such knowledge and information, unless
the person has been approved by the City or the Aviation Director in advance in writing.
Consuitant further must indemnify, hold harmless and defend the City and other users of
the Airport from and against any and all claims, reasonable costs, reasonable expenses,
damages and liabilities, including all reasonable attorney's fees and costs, resulting
directly or indirectly from the breach of Licensee's covenants and agreements as set
forth in this section.
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XXI. CONTRACT CONSTRUCTION

21.1  All parties have participated fully in the review and revision of this Agreement.
Any rule of construction to the effect that ambiguities are to be resolved against the
drafting party shall not apply to the interpretation of this Agreement.

XXIl. FAMILIARITY WITH LAW AND CONTRACT TERMS

221 Consultant represents that, prior to signing this Agreement; Consultant has
become thoroughly acquainted with all matters relating to the performance of this
Agreement, all applicable laws, and all of the terms and conditions of this Agreement.

XXIIl. APPLICABLE LAW

23.1  This Agreement shall be governed by and construed in accordance with the laws
and court decisions of the State of Texas.

XXIV. VENUE

241 The obligations of the parties to this Agreement shall be performable in San
Antonio, Bexar County, Texas, and if legal action, such as civil litigation, is necessary in
connection therewith, exclusive venue shall lie in Bexar County, Texas.

XXV. SEVERABLITY

25.1 In the event any one or more paragraphs or portions of this Agreement are held
invalid or unenforceable, such shall not affect, impair or invalidate the remaining portions
of this Agreement, but such shall be confined to the specific section, sentences, clauses
or portions of this Agreement held invalid or unenforceable,

XXVI. FORCE MAJEURE

26.1 In the event that performance by either party of any of its’ obligations or
undertakings hereunder shall be interrupted or delayed by any occurrence and not
occasioned by the conduct of either party hereto, whether such occurrence be an act of
God or the common enemy or the result of war, riot, civil commotion, sovereign conduct,
or the act or conduct of any person or persons not party or privy hereto, then such party
shall be excused from performance for a period of time as is reasonably necessary after
such occurrence to remedy the effects thereof, and each party shall bear the cost of any
expense it may incur due to the occurrence.

XXVil. SUCCESSORS

271 This Agreement shall be binding upon and inure to the henefit of the parties
hereto and their respective heirs, executors, administrators, successors and, except as
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otherwise provided in this Agreement, their assigns.

XXViil. NON-WAIVER OF PERFORMANCE

28.1 A waiver by either Party of a breach of any of the terms, conditions, covenants or
guarantees of this Agreement shall not be construed or held to be a waiver of any
succeeding or preceding breach of the same or any other term, condition, covenant or
guarantee herein contained. Further, any failure of either Party to insist in any one or
more cases upon the strict performance of any of the covenants of this Agreement, or to
exercise any optlion herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change,
modification or discharge by either party hereto of any provision of this Agreement shall
be deemed to have been made or shall be effective unless expressed in writing and
signed by the party to be charged. In case of City , such changes must be approved by
the San Antonio City Council.

28.2 No act or omission by a Party shall in any manner impair or prejudice any right,
power, privilege, or remedy available to that Party hereunder or by law or in equity, such
rights, powers, privileges, or remedies fo be always specifically preserved hereby.

XXIX. PARAGRAPH HEADINGS

29.1 The headings of this Agreement are for the convenience of reference only and
shall not affect in any manner any of the terms and conditions hereof.

XXX. LEGAL AUTHORITY

30.1 The signer of this Agreement for CITY and Consultant each represents, warrants,
assures and guarantees that he has full legal authority to execute this Agreement on
behalf of City and Consultant respectively, and to bind City and Consuitant to all of the
terms, conditions, provisions and obligations herein contained.

XXXI. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
PROPOSED DEBARMENT, AND OTHER RESPONSIBILITY MATTERS

31.1 By execution of this Agreement, the undersigned authorized representative of
Consultant certifies, and the City relies thereon, that neither Consultant., nor its
Principals are presently debarred, suspended, proposed for debarment, or declared
ineligible, or voluntarily excluded for the award of contracts by any Federal governmental
agency or department;

31.2 “Principals”, for the purposes of this certification, means officers; directors;
owners; partners; and, persons having primary management or supervisory
responsibilities within a business entity {e.g., general manager; plant manager; head of a
subsidiary, division, or business segment, and similar positions).
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31.3 Consultant shall provide immediate written notice to City, in accordance the
notice provisions of this Agreement, if, at any time during the term of this contract,
including any renewals hereof, Consultant learns that this certification was erroneous
when made or has become erroneous by reason of changed circumstances.

31.4 Consuitant's certification is a material representation of fact upon which the City
has relied in entering into this Agreement. Should City determine, at any time during this
Agreement, including any renewals hereof, that this ceriification is false, or shouid it
become faise due to changed circumstances, the City may terminate this Agreement in
accordance the terms of this Agreement.

XXXIl. ENTIRE AGREEMENT & AMENDMENTS

32.1 This Agreement, together with its Exhibits and Attachments, embodies the
complete Agreement of the Parties hereto, superseding all oral or written previous and
contemporary agreements between the Parties relating to matters herein. No other
agreements, verbal or otherwise, regarding the matters of this Agreement shall be
deemed to exist or to bind the parties hereto unless same be in writing, dated
subsequent to the date hereof, and executed by the parties hereto.

32.2 Except where the terms of this Agreement expressly provide otherwise, any
alterations, additions, or deletions to the terms hereof, shall be effected by amendment,
in writing, executed by both City and Consultant, and subject to approval by the City
Councll, as evidenced by passage of an ordinance.

32.3 It is understood and agreed by the Parties hereto that changes in local, state or
federal rules, regulations or laws applicable hereto may occur during the term of this
Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the
effective date of the rule, regulation or law.

EXECUTED ON this the day of , 2009.
CITY OF SAN ANTONIO, TEXAS RABA-KISTNER CONSULTANTS, INC.
By: By: C’YM i W
Sheryl Sculley Paunl R Lamp=
City Manager Semion Vice President

Federal TaxID# 74 =16 11534

APPROVED AS TO FORM:

By:
City Attorney
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PROFESSIONAL SERVICES AGREEMENT
FOR
ON-CALL CONSTRUCTION MATERIAL TESTING

This Professional Services Agreement (hereinafter referred to as “Agreement” or
“Contract’) is made and entered into by and between the City of San Antonio
(hereinafter referred to as "City”), a Texas municipal corporation, acting by and through
its City Manager, and Terracon Consultants, Inc., acting by and through its designated
officer(s), (hereinafter referred to as “Consultant”) both of which may be referred fo
herein collectively as the "Parties”.

IN CONSIDERATION of the mutual covenants, terms, conditions, privileges and
obligations herein contained, City and Consultant do hereby agree as follows:

|. DEFINITIONS
As used in thibs Agreement, the following terms shall have meénings as set out
below;
11 “Airport” means the San Antonio International Airport.
1.2 "Stinson" means Stinson Municipal Airport.

1.2 “Director” means the director of the City's Aviation Department or his designee.
1.3 “Department” means the Aviation Department for the City of San Antonio.

1.4 '“Project” means the specific Construction Material Testing ("CMT") work for
which a Work Plan is negotiated and executed by both Parties.

1.5  “Work Order Request" '(“WOR") means a request to Consultant to submit a
Proposed Work Plan for a specific Project as further defined herein.

1.6  "Proposed Work Plan” means a proposal prepared by the Consuitant in response
to a WOR as further defined herein.

1.7  “Finalized Work Plan” a written agreement signed by both and made a part of this
Agreement setting forth the agreed to scope and associated terms for an
individual Project as further defined herein.

i PERIOD OF SERVICE

2.1 This Agreement shall take effect on the eleventh (11%) calendar day after it is
approved by the San Antonio City Council or upon execution by both parties, whichever
date is later, and continue in full force and effect for 24 months from effective date
uniess extension or earlier termination shall occur pursuant to any of the provisions
hereof.
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2.2 The Aviation Director, as the City’'s representative, is authorized to
administratively extend the term of the Agreement for one additional one (1) year term.
No later than ninety (80) days prior to the completion of the initial 24 month term, the
City will issue Consultant a written Notice of Intent that will inform Consultant of the
City's decision with regard to exercising its option for an extension to the Agreement for
one (1) additional year.

2.3 If funding for the entire Project is not appropriated at the time this Agreement is
entered into, City retains the right to terminate this Agreement at the expiration of each
of City's budget periods, and any subsequent contract period is subject to and
contingent upon such appropriation.

Itk SCOPE OF SERVICES

3.1 This Agreement is an on-call or indefinite delivery agreement for Construction
Materials Testing ("CMT") services and such other services that are required for
Consultant to provide or are associated with CMT. CMT services shall include, but are
not limited to, the tests set out in Exhibit A, Compensation Sheet. Specific requirements
as to types, number, and location of testing, conditions, procedures, and associated
services pertaining to a Project shall be negotiated and set out in individual Finalized
Work Plans for each request, which Finalized Work Plans are incorporated into and shall
become a part of this Agreement. The City does not guarantee a particular volume of
work or a minimum number of units of work.

3.2 Consultant shall provide all labor, equipment and transportation necessary to
complete all services agreed to hereunder in a timely manner throughout the term of the
Contract. Additionally, Consultant shall provide staff for regular, overtime, night,
weekend, and holiday work, as requested by Department. Persons refained by
Consultant to perform work pursuant to this Agreement shall be employees or
subcontractors of Consultant.

3.3  All services and work performed under this Agreement must be conducted in full
conformance with the provisions of this Agreement and be in compliance with all Federal
Aviation Administration (“FAA”) requirements and the American Society for Testing and
Material ("ASTM") standards.  Additionally, Consultant shall only use testing
laboratory(ies) which comply with all applicable FAA requirements and ASTM standards.

3.4  Immediately upon City Council approval of this Agreement, Consultant shall, at

Consultant's expense, obtain 1) Airport Personnel identification Badges for each

employee who may perform work hereunder, and 2) Airfield Driver's Licenses, as

needed, for employees that may have a need to operate a vehicle within the Airport

Operations Area. The procedures for procuring these badges and licenses are outlined

in the Procedures for Obtaining Airport Personnel ldentification Badge and Airfield

Driver's License in Exhibit B. Consuitant, at its own expense, shall maintain sufficient

staff security clearances, badges and driving operator licenses to be able to initiate CMT :
Services in a timely manner upon issuance of a Notice to Proceed.

3.5 For all tests performed pursuant to this Agreement, Consultant shall promptly
deliver to Department, within such timeframe required to avoid any delay in construction
progress, two (2) paper copies and one (1) electronic copy in Adobe PDF format on a
compact disc of all reports, on the testing iaborafory’s letterhead and signed by a
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Professional Engineer or appropriate. licensed Professional, of the test results which
include:

a. The Project name,

b. Date(s)/time(s)/location(s) of service,
c. Report Identification Number,

d. Type and quantity of tests performed

e. Test Results

f. Standards Controiling the Test(s)

g. Compliance or noncompliance with the specifications

h. Any extenuating circumstances affecting the test(s) or resuli(s)

i. Observations to include service time chargeable to delays and rescheduling.
j. If manpower is involved, provide names, job classification and hours.
k. Number of trips with work performed on the Project.

I.  Name of person who ordered the test(s).
m. Identify any and all re-test services.

3.6 Consultant is responsible for ensuring that at the end of each Project, the
construction materials testing lab uses test results to follow FAA Section 110, Method of
Estimating Percentage of Matenial within Specification Limits (PWL) to provide a table on
concrete and asphal, if applicable.

Iv. PROJECT WORK REQUEST PROCESS

4.1 When Director has a Project for which he desires to procure CMT Services,
Director shall notify Consultant by issuing a WOR. Each WOR will include, at a
minimum: name of Project, location of Project, copies of or access o Project
documentation (such as specifications, environmental reports, or drawings) needed by
Consultant to prepare a Proposed Work Plan, Project schedule and any specific
deadlines for performance of CMT Services, any Project specific insurance requirements
necessitated by the work which may require additional types of coverages or higher
levels of coverage than required by the Agreement, and a deadline for providing Director
with a Proposed Work Plan based on the above.

4.2 Consultant shall prepare and submit to Director, within the timeline stated in a
WOR, a Proposed Work Plan for the desired services which will include at a minimum:
Scope of Services, specific staffing, an estimate of Project cost based on the hourly
rates and test fees agreed upon in Exhibit A, Compensation Sheet, and Project specific
expenses for the services requested in the WOR, The Consultant shall submit the
Proposed Work Plan in editable electronic format o the City. By submitting a Proposed
Work Plan, Consultant agrees to perform the requested service within the time stated in
the WOR. : :

4.3  Consultant and Director shall negotiate the Proposed Work Plan. Once
Consultant and Director reach mutual agreement as to scope, staffing, scheduling and
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cost, the City shall issue a Finalized Work Plan to be executed by both parties
evidencing the agreed {o scope and costs.

4.4  The Director has the authority to execute Finalized Work Plans on behalf of the
City so long as such Finalized Work Plan does not exceed the fotal contract value and
funds are provided for in the Project budget as allocated by City Council.

4.5  Consultant shall not proceed with services until after a Finalized Work Plan has
been executed, Consultant receives a Notice to Proceed, and all documenis required by
Director in advance of commencement of work, to include proof of insurance, have been
provided. Any services provided or-expenses incurred prior fo receiving a Notice to
Proceed or after the expiration of this Agreement or a particular Final Work Plan wili be
at Consultant’s sole risk and expense and may not be reimbursable by City.

4.6 Actual amounts billed shall not exceed the total amount as set out in the Final
Work Plan.

4.7 Each Finalized Work Plan and Notices to Proceed shall be attached hereto and
incorporated herein for all purposes. Each grouping of Final Work Plans and Notices to
Proceed shall be labeled and identified in numerical order. For example, the first group
shall be labeled as:

Attachment 1(a) — Finalized Work Plan
Attachment 1(b) — Notice to Proceed

4.8  Consultant shall not invoice for any work associated with the Project Work
Request Process, including development of Proposed Work Plan and its negotiation.

V. COORDINATION WITH THE CITY

5.1 The Director or his designee shail act on behalf of City with respect to the work
performed under this Agreement, and shall have complete authority to transmit
instructions, receive information, and interpret and define City's policies and decisions
with respect to materials, equipment elements and systems pertinent to Consuitant's
services.

5.2  City shall provide written notice to the Consultant of any errors or omissions
discovered in the Consultant's services, or performance, or of any development that
affects the scope or timing of Consultant's services.

5.3  City shall strive to provide a minimum of 24 hours advance notice for scheduling
or canceling field inspection and testing services. Work scheduled with less than 24
hours notice will be serviced subject to available personnel. Consultant shall not invoice
any type of cancellation fee. ‘

Vi COMPENSATION

6.1 In consideration of Consultant's performance in a satisfactory and efficient
manner, as determined solely by Director, of all services and activities set forth in this
Agreement, City agrees to pay Consultant for at the rates set out in Exhibit A,
Compensation Sheet, within 30 calendar days’ receipt of an approved itemized invoice.

On-Call Construction Material Testing Agreement ' 4




However, in no event shall the total cormnpensation to be paid to Consultant under this
Agreement exceed $150,000.00.

6.2 Only amounts specifically set forth in Exhibit A, Compensation Sheet, or within a
particular Finalized Work Plan may be invoiced hereunder.

6.3 Nothing contained in this Agreement shall require City fo pay for any
unsatisfactory work, as determined by Director, or for work that is not in compliance with
the terms of this Agreement. City shall not be required to make any payments to
Consultant at any time Consultant is in default under this Agreement.

6.4 Despite the City's approval of an assignee or subcontractor, the City shall, in
no event, be obligated to any third party, including any assignee or subcontractor of the
Consultant, for performance of work or services, nor shall City funds be used for
payment of work or services performed prior to the date of Agreement execution, prior to
the Notice to Proceed for a Project, after the completion date contained in a Finalized
Work Plan, or after the expiration date of this Agreement.

8.5 Invoicing. Consultant shall submit an invoice to the City for CMT Services
provided, and actual work performed in the format to be prescribed by the City.
Consultant may submit invoices no more than once monthly for tests completed with
reported results and work performed which have not been included on previous invoices.
Such invoices must show: a) a detailed summary of the tests completed, b) services
rendered itemized by task performed, the employee category and the number of hours
worked during the period covered by the invoice, ¢} any allowable expenses incurred,
itemized and with sufficient documentation to allow verification, d} the amount due for
the services and expenses, and e) any other evidence required by the Director or his
designated representative. Consultant must invoice separately for each open Project.
Blended invoices for multiple open Projects will not be acceptable.

6.6 'Records. All time keeping records must be accurate and complete. Invoices for
services.shall indicate the name and job classification of each employee performing the
work, the associated billing rate {(in accordance with the rate set forth in Exhibit A} and
must be recorded in quarter hour increments.

6.7 Right to Audit. The Consultant will provide supporting evidence necessary to
substantiate charges related to the contract and aliow the City to access Consultant's
“records” associated with this Agreement. Consultant’'s "records" shall be made
available within two weeks of the written request for open inspection, audit, and/or
reproduction during normal business working hours. Such audits may be performed by
a City's representative or an outside representative engaged by City. The City or its
designee may conduct such audits or inspections throughout the term of this Agreement
and for a period of three years after final payment or longer if required by law. The City’s
representatives may (without limitation) conduct verifications such as counting
employees at the Project site, verifying information and amounts through interviews and
written confirmations with Consultant's employees, field and agency labor,
subcontractors, and vendors.

6.7.1 Consultant's "records” as referred to in this contract shall include any and
all information, materials and data of every kind and character, including
without limitation, records, books, papers, documents, subscriptions,
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6.7.2

6.7.3

6.7.4

recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, reports, drawings,
receipts, vouchers and memoranda, and any and all other agreements,
sources of information and matters that may in the City's judgment have
any bearing on or pertain to any matters, rights, duties or obligations
under or covered by this Contract Document. Such records shall include
(hard copy, as well as computer readable data if it can be made
avallable), written policies and procedures; time sheets; payroll registers;
payroll records; cancelled payroll checks; subcontract files (including
proposals of successful and unsuccessful bidders, bid recaps, negotiation

-notes, etc.); original bid estimates; estimating work sheets;

correspondence; change order files (including documentation covering
negotiated settlements); back charge logs and supporting documentation;
invoices and related payment documentation; general ledger, and any
other Consultant records which may have a bearing on matters of interest
to the City in connection with the Consultant's dealings with the City to the
extent necessary to adequately permit evaluation and verification of any
or all of the following: ‘

(a) Compliance with contract requirements for deliverables

(b} Compliance with contract provisions regarding the pricing of change
orders

{c) Accuracy of Consultant representations regarding the pricing of
invoices

() Accuracy of Consultant representations related to claims submitted by
the Consultant or any payees.

Consultant shall require all payees (examples of payees include
subcontractors, material suppliers, insurance carriers, etc.) fo comply with
the provisions of this article by ensuring that the City's right to audit
requirements set forth herein are contained in a written contract between
Consultant and payee. Consultant will ensure that the City has the same
right to audit all payees that it has to audit Consultant under the terms of
this Agreement.

City's authorized representative or - designee shall have reasonable
access to the Consultant's facilities, shall be allowed to interview all
current or former employees to discuss matiers pertinent to the
performance of this contract, in order to conduct audits in compliance with
this article.

if an audit inspection or examination in accordance with this article

discloses overpricing or overcharges (of any nature) by the Consultant to
the City in excess of three percent (3%) of the total contract billings, in
addition to making adjustments for the overcharges, the reasonable
actual cost of the City's audit shall be reimbursed to the City by the
Consuiltant. Any adjustments and/or payments which must be made as a
result of any such audit or inspection of the Consultant's invoices and/or
records shall be made within a reasonable amount of time (not fo exceed
80 days) from presentation of City's findings to Consuitant.
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Vil. OWNERSHIP AND RETENTION OF DOCUMENTS
AND ACCESS TO LAB RESULTS

7.1 Upon completion or termination of the Project, or upon request by the City, all
documents and information, in whatever form, given to, prepared or assembled by the
Consultant in connection with its performance of its duties under this Agreement shall
become the sole property of the City and shall be delivered at no cost to the City without
restriction on future use. Documents and information covered by this paragraph shall
include, but not be limited to, reports, test results, field notes and other data. The City
shall have free and immediate access to all such information at all times during the term
of this Agreement with the right to make and retain copies documents, notes and data,
whether or not the Project has been completed. Prior to surrender of the documents and
information, Consultant may make copies of any and all documents for its files, at its

~sole cost and expense. Consultant will not be responsible for the unauthorized reuse or
modification of reports or work product resuiting from City's use, distribution of, or failure
to maintain control over the reports or work product once delivered to the City.

7.2 Atany time during the Project, the City shall have the right to unresirained direct
access and contact with laboratories and testing facilities used by Consultant for work
performed by Consultant under this Agreement; and the City shall have the unrestricted
right to obtain original or duplicate copies of reports and testing results directly from the
lab or testing facility used by Consultant.

7.3  The Consultant agrees to maintain all books, records and reports required under
this contract for a period of not less than three (3) years after final payment is made and
all pending matters are closed. In addition, the Consuitant shall maintain an acceptable
cost accounting system during the term of this Agreement. The Consultant agrees to
provide the City, the Federal Aviation Administration ("FAA”) and the Comptrolier
General of the United States, or any of their duly authorized representatives, access to
any books, documents, papers and records of the Consultant which are directly pertinent
to this Agreement for the purpose of making audit, examination, excerpts and
transcriptions.

VIll. TERMINATION OF AGREEMENT

8.1 Termination Without Cause.

8.1.1 This Agreement may be terminated by City without cause, prior to
Director giving Consultant written Notice to Proceed, should Director, in his sole
discretion, determine that it is not in City’s best interest to proceed with this Agreement.
Such notice shall be provided in accordance with the notice provisions contained in this
Agreement, and shall be effective immediately upon delivery to the Consultant.

8.1.2 This Agreement may be terminated by the City at any time after issuance
of the Director's Notice to Proceed, either for the City’s convenience or because of
Consultant’s failure to fulfill the contract obligations. Upon receipt of such notice,
services shall be immediately discontinued (unless the notice directs otherwise) and all
materials as may have been accumulated in performing this Agreement, whether
completed or in progress, delivered to the City.
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8.1.3 If the termination is for the convenience of the City, and following
inspection and acceptance of Consultant's services properly performed prior to the
effective date of termination, an equitable adjustment in the contract price shall be made.
Consultant shall not, however, be entitled to lost or anticipated profit on unperformed
services, should City choose fo exercise its option to terminate, nor shall Consultant be
entitled to compensation for any unnecessary or unapproved work, performed during
time between the issuance of the City’s notzce of termination and the actual termination
date.

8.1.4 if the termination is due to Consultant's failure to fulfill its obligations, the
City may take over the work and prosecute the same to completion by contract or
otherwise. In such case, the Consultant shall be liable to the City for any additional cost
occasioned to the City thereby.

8.1.5 If, after notice of termination for failure to fulfill contract obligations, it is
determined that the Consultant had not so failed, the terminaticn shall be deemed to
have been effected for the convenience of the City. In such event, an equitable
adjustment in the contract price shall be made as provided in paragraph 7.1.3 of this
clause.

8.1.6 The rights and remedies of the City provided in this clause are in addition
to any other rights and remedies provided by law or under this contract.

8.1.7 This Agreement may be terminated by the Consultant, at any time after
issuance of the Director's Notice to Proceed, upon ninety (90) calendar days written
notice provided in accordance with the Notice provisions contained in this Agreement.

8.2  Defaults With Opportunity for Cure, Should Consultant fail, as determined by the
Director, to satisfactorily perform the duties set out in Article lIl. SCOPE OF SERVICES; or
comply with any covenant herein required, such failure shall be considered an Event of
Default. In such event, the City shall deliver written notice of said default, in accordance
with the notice provisions contained in this Agreement, specifying the specific Events of
Default and the action necessary to cure such defaults. Consultant shall have ten (10)
calendar days after receipt of the written notice to cure such default. If Consultant fails
to cure the default within such cure period, or take steps reasonably calculated to cure
such default, City shall have the right, without further notice, to terminate this Contract in
whole or in part as City deems appropriate, and to contract with another Consuitant to
compiete the work required by this Agreement. City shall also have the right to offset the
cost of said new agreement with a new Consultant against Consultant’s future or unpaid
invoice(s), subject to any statutory or legal duty, if any, on the part of City to mitigate its
losses.

8.3  Termination For Cause. Upon the occurrence of one (1) or more of the following
events, and following written notice to Consultant given in accordance with the notice
provisions contained in this Agreement, City may immediately terminate this Contract in
whole or in part, “for cause”™

8.3.1 Consultant makes; directly or indirectly through its employees or

representatives, any material misrepresentation or provides any materially misleading
information to City in connection with this Agreement or its performance hereunder; or
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8.3.2 Consultant violates or materially fails to perform any covenant, provision,
obligation, term or condition of a material nature contained in this Agreement, except
those events of default for which an opportunity to cure is provided herein; or

8.3.3 Consultant fails to cure, or initiate steps reasonably calculated to cure, a
default listed in Section 9.3 below, within the time period required for cure; or

8.3.4 Consultant violates any rule, regulation or law to which Consultant is
bound or shall be bound under the terms of this Agreement; or

8.3.5 Consultant attempts the sale, transfer, pledge, conveyance or assignment
of this Agreement contrary to the terms of the Agreement; or

8.3.6 Consultant ceases to do business as a going concern; makes an
assignment for the benefit of creditors; admits in writing its inability to pay debts as they
become due; files a petition in bankruptcy or has an involuntary bankruptcy petition filed
against it (except in connection with a reorganization under which the business of such
party is continued and performance of all its obligations under this Contract shall
continue) and such petition is not dismissed within forty-five (45) days of filing; or if a
receiver, trustee or liquidator is appointed for it, or its joint venture entity, or any
substantial part of Manager’'s assets or properties.

8.4  Termination By Law. If any state or federal law or regulation is enacted or
promulgated which prohibits the performance of any of the duties herein, or, if any law is
interpreted to prohibit such performance, this Agreement shall automatically terminate as
of the effective date of such prohibition.

8.5  Orderly Transfer Following Termination. Regardiess of how this Agreement is
terminated, Consultant shall effect an orderly transfer to City or to such person(s) or
firm(s) as the City may designate, at no additional cost to City. Upon the effective date
of expiration or termination of this Agreement, Consultant shall cease all operations of
work being performed by Consultant, or any of its subcontractors, pursuant to this
Agreement. All completed or partially completed documents, papers, records, charts,
reports, and any other materials or information produced, or provided to Consuitant, in
connection with the services rendered by Consultant under this Agreement, regardless
of storage medium, shall be transferred to City. Such record transfer shall be completed
within thirty (30) calendar days of the termination date and shall be compieted at
Consultant's sole cost and expense. Payment of compensation due or to become due fo
Consultant is conditioned upon delivery of all such documents.

8.6 Claims for Qutstanding Fees. Within forty-five (45) calendar days of the effectlve
date of completion, or termination or expiration of this Agreement, Consultant shall
submit to City its claims, in detail, for the monies owed by City for services performed
under this Agreement through the effective date of termination. Failure by Consultant
to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all
right or claims to collect moneys that Consultant may rightfully be otherwise
entitled to for services performed pursuant to this Agreement.

8.7 Termination not sole remedy. In no event shall City's action of terminating this
Agreement, whether for cause or otherwise, be deemed an election of City's remedies,
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nor shall such termination limit, in any way, at law or at equity, City's right to seek
damages from or otherwise pursue Consultant for any default hereunder or other action.

8.8  Upon termination or cancellation of this Agreement, the City may immediately
commence an audit of the Consultant’s books, accounts, and records. Within thirty (30)
calendar days after being notified by the City of the results of said audit, the Consultant
shall pay the City any amount shown by said audit to be owed the City or its employees.
No waiver of existing default shall be deemed to waive any subsequent default.

IX. SUSPENSION OF WORK UNDER AGREEMENT

9.1 Right of City to Suspend. City may suspend this Agreement for any reason, with
or without cause upon the issuance of written Notice of Suspension in accordance with
the Notice provisions contained in this Agreement. Such suspension shall take effect
upon the date specified in such notice; provided, however, such date shall not be earlier
than the tenth (10th) day following receipt by Consultant of said notice. The Notice of
Suspension will set out the reason(s) for the suspension and the anticipated duration of
the suspension, but will in no way guarantee the total number of days of suspension.

9.2 Consultant's Right to Terminate In Event of Suspension of Agreement. In the

event such suspension exceeds one hundred and twenty (120) calendar days,
Consultant shall have the right to terminate this Agreement. Consultant may exercise
this right to terminate by issuing a written Notice of Termination to the City, delivered in
accordance with the Notice provisions contained in this Agreement after the expiration of
one hundred and twenty (120) calendar days from the effective date of the suspension.
Termination pursuant to this paragraph shall become effective immediately upon receipt
of said written notice by City and such termination shall be subject to all the
requirements set out in Paragraphs 7.5 and 7.6 above, related to the Orderly Transfer
and Fee Payment.

9.3 Procedures LUpon Receipt of Notice of Suspension.

9.3.1 Upon receipt of a notice of suspension and prior to the effective date of
the suspension, Consultant shall, unless otherwise directed, immediately begin to
phase-out and discontinue all services in connection with the performance of this
Agreement and shall proceed to promptly cancel all existing orders and contracts insofar
as such orders and contracts are chargeable to this Agreement.

9.3.2 Consultant shall prepare a statement showing in detail the services
performed under this Agreement prior to the effective date of suspension. '

9.3.3 Copies of all compieted or partially completed studies, plans and other
documents prepared under this Agreement prior to the effective date of suspension shall
be prepared for possible delivery to the City but shall be retained by Consultant until
such time as Consultant may exercise the right to terminate.

9.3.4 During the period of Suspension, Consultant shall have the option to at
any time submit the above referenced statement to the City for payment of any unpaid
portion of the prescribed fee for services which have actually been performed fo the
benefit of the City under this Agreement, adjusted for any previous payments of the fee
in question.
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9.3.5 In the event Consultant exercises its right to terminate this Agreement at
any time after the effective Suspension date, Consultant shall submit, within forty-five
(45) calendar days after receipt by City of Consultant's notice of termination (if he has
not previously done so) the above referenced statement showing in detail the services
performed under this Agreement prior to the effective date of suspension. Failure by
Consultant to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all right or
claims to collect moneys that Consultant may rightfully be otherwise entitled to for
services performed pursuant to this Agreement, '

9.3.86 Upon the above conditions being met, the City's review of the
submissions and finding the claimed compensation to be appropriate to the terms of this
agreement, the City shall pay Consultant that portion of the agreed prescribed fee for
those as yet uncompensated services actually performed under this Agreement to the
benefit of the City, adjusted for any previous payments of the fee in question.

X. INSURANCE REQUIREMENTS

10.1  Prior fo the commencement of any work under this Agreement, Consultant shall
furnish copies of all required endorsements and an original completed Ceriificate(s) of
Insurance to the City's Aviation Department, which shall be clearly labeled “On-Call
Construction Materials Testing Services” in the Description of Operations block of the
Certificate. The original Certificate(s) shall be completed by an agent and signed by a
person authorized by that insurer to bind coverage on its behalf. The City will not accept
Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or
form must have the agent's original signature, including the signer's company affiliation,
tile and phone number, and be mailed, with copies of all applicable endorsements,
directly from the insurer's authorized representative to the City. The City shall have no
duty to pay or perform under this Agreement until such certificate and endorsements
have been received and approved by the City's Aviation Department. No officer or
employee, other than the City’s Risk Manager, shall have authority to waive this
reguirement.

10.2 The City reserves the right to review the insurance requirements of this Article for
each WOR issued during the effective period of this Agreement and any extension or
renewal hereof and to modify insurance coverages and their limits when deemed
necessary and prudent by City's Risk Manager based upon changes in statutory law,
court decisions, circumstances surrounding this Agreement, or risks associated with the
specific WOR to be issued under the Agreement(s). In no instance will City allow
modification whereupon City may incur increased risk. ’

10.3 A Consultant’s financial integrity is of interest to the City; therefore, subject to
Consultant’s right to maintain reasonable deductibles in such amounts as are approved
by the City, Consultant shall obtain and maintain in full force and effect for the duration
of this Agreement, and any extension hereof, at Consultant’s sole expense, insurance
coverage written on an occurrence basis, by companies authorized and admitted to do
business in the State of Texas and with an A.M Best's rating of no less than A- (Vil), in
-the following types and for an amount not less than the amount listed bslow:
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TYPE AMOUNTS

1. Workers' Compensation Statutory
2. Employers' Liability $1,000,000/81,000,000/$1,000,000
3. Broad Form Commercial General For Bodily Injury and Property Damage of
Liability Insurance to include coverage $1,000,000 per occurrence;
for the following: $2.000,000 General Aggregate, or its
a. Premises operations equivalent in Umbrella or Excess Liability
b. Independent Contractors Coverage

¢. Products/completed operations
d. Personal Injury
e. Contractual Liability

4, Business Automobile Liability Combined Single Limit for Bodily Injury and
a. Owned/leased vehicles Property Damage of $1,000,000 per
b. Non-owned vehicles occurrence

¢. Hired Vehicles

5. Professional Liability $1,000,000 per claim to pay on behalf of the
{Claims Made Form) insured all sums which the insured shall
become legally obligated to pay as damages
by reason of any negligent act, malpractice,
error or omission in professional services.

10.4 Consultant agrees that with respect to the above required insurance, all
insurance policies are to contain or be endorsed o contain the following provisions:

« Name the City, its officers, officials, employees, volunteers, and elected

representatives as additional insured by endorsement, as respects
operations and activities of, or on behalf of, the named insured

performed under contract with the City, with the exception of the
workers’ compensation, empioyer's liabilily and professional liability
policies; ' '

» Provide for an endorsement that the “other insurance” clause shall not
apply to the City of San Antonio where the City is an additional insured
shown on the policy;

» Workers’ compensation and employers’ liability policies will provide a
waiver of subrogation in favor of the City.

» Provide thirty (30) calendar days advance written notice directly to City
of any suspension, cancellation, non-renewal or material change in
coverage, and not less than ten (10} calendar days advance notice for
nonpayment of premium.

10.5 Within five (5) calendar days of a suspension, cancellation or non-renewal of
coverage, Consultant shall provide a replacement Certificate of Insurance and applicable
endorsements to City. City shall have the option to suspend Consultant's performance
should there be a lapse in coverage at any time during this contract. Failure to provide
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and to maintain the required insurance shaill constitute a material breach of this
Agreement.

10.6 In addition to any other remedies the City may have upon Consultant's failure to
provide and maintain any insurance or pelicy endorsements to the extent and within the
time herein required, the City shall have the right to order Consultant to stop work
hereunder, and/or withhold any paymeni(s) which become due to Consultant hereunder
until Consultant demonstrates compliance with the requirements hereof.

10.7 Nothing herein contained shall be construed as limiting in any way the extent to
which Consultant may be held responsible for payments of damages to persons or
property resuiting from Consultant's or its subcontractors’ performance of the work
covered under this Agreement.

10.8 It is agreed that Consultant's insurance shall be deemed primary and non-
contributory with respect to any insurance or self insurance carried by the City of San
Antonio for liability arising out of operations under this Agreement. ‘

10.9 It is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained in this Agreement.

10.10 Consultant and any Subcontractors are responsible for all damage to their own
equipment and/or property.

10.11 Consultant agrees to require, by written contract, that all subcontractors providing
goods or services hereunder obtain the same insurance coverages required of
Consultant herein, and provide a certificate of insurance and endorsement that names
the Consultant and the CITY as additional insureds. Consultant shall provide the CITY
with said certificate and endorsement prior to the commencement of any work by the
subcontractor. This provision may be maodified by City's Risk Manager, without
subsequent City Council approval, when deemed necessary and prudent, based upon
changes in statutory taw, court decisions, or circumstances surrounding this agreement.
Such modification may be enacted by letter signed by City's Risk Manager, which shall
become a part of the contract for all purposes.

Xi. INDEMNIFICATION

11.1 Consultant whose work product is the subject of this coniract agrees to
INDEMNIFY AND HOLD CITY, ITS OFFICERS AND EMPLOYEES, HARMLESS
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees
(including reasonable attorney's fees and costs of defense), proceedings, actions,
demands, causes of action, liability and suits of any kind and nature, including but not
limited to, intellectual property infringement, personal injury (including death), property
damage, or other harm for which recovery of damages is sought that may ARISE OUT
OF OR BE OCCASIONED OR CAUSED BY CONSULTANT'S NEGLIGENT ACT,
ERROR, OR OMISSION OF CONSULTANT, ANY AGENT, OFFICER, DIRECTOR,
REPRESENTATIVE, EMPLOYEE, CONSULTANT OR SUBCONSULTANT OF
CONSULTANT AND THEIR RESPECTIVE OFFICERS, AGENTS, EMPLOYEES,
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DIRECTORS AND REPRESENTATIVES while in the exercise of performance of the
rights or duties under this Agreement.

11.2 The indemnity provided for in this paragraph shall not apply to any liability
resulting from the negligence of CITY, its officers or employees, in instances where such
negligence causes personal injury, death, or property damage. IN THE EVENT
CONSULTANT AND CITY ARE FOUND JOINTLY LIABLE BY A COURT OF
COMPETENT  JURISDICTION, LIABILITY SHALL BE APPORTIONED
COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS,
WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE
TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF
THE PARTIES UNDER TEXAS LAW.

11.3 Consultant shall promptly advise the City, in writing, of any claim or demand
against the City or Consultant known to Consultant related to or arising out of Consultant
" activities under this contract.

11.4 The provisions of this section are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or other wise, to any other person or
entity.

Xii. CONSULTANT'’S LIABILITY AND STANDARD OF CARE

12.1  Services provided by Consultant under this Agreement will be performed in a
manner consistent with that degree of care and skill ordinarily exercised by members of
the same profession currently practicing under similar circumstances. Acceptance of the
services performed and/or results and reports submitted by Consultant hereunder shall
not constitute nor be deemed a release of the responsibility and liability of Consultant, its
employees, associates, agents or subcontractors for the accuracy and competency of
their testing, reports, assessmenis or other documents and work; nor shall such
acceptance be deemed an assumption of responsibility or liability by City for any defect
or error in testing, reports, or assessments and work performed by Consultant, its
employees, subcontractors, and agents.

Xlil. CONSULTANT'S WARRANTY UNDER THE
PROFESSIONAL SERVICES PROCUREMENT ACT

13.1  Consultant warrants that it has not employed or retained any company or person
other than a bona fide employee working solely for Consultant to solicit or secure this
Agreement, and that it has not, for the purpose of soliciting or securing this Agreement,
paid, compensated, or agreed to pay or compensate, any company or person, other than
a bona fide employee working solely for Consuitant, any fee, commission, percentage,
brokerage fee, gift, for any other consideration contingent upon or resulting from the
award or making of this Agreement. For breach of the foregoing warranty, the City shall
have the right to terminate the Agreement under the provisions of this Agreement.
However, breach of the warranty required in this provision constitutes fraud by operation
of law; therefore, any Consultant found in breach of such warranty, by a final judgment of
a Court of Competent Jurisdiction, shall take no compensation under this Agreement for
ahy services rendered and such forfeiture shall not bar the City from pursuit and
collection of any and all other damages, at law and in equity, to which it may be justly
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entitled.  Accordingly, Consultant further pledges and warrants its best and most
competent professional efforts to secure to the City the benefits of the Agreement.

XIV. ASSIGNMENT OF RIGHTS OR DUTIES

~14.1 By entering into this Agreement, City has approved the use of any subcontractors
identified in Consultant's Response to City's solicitation for services. No further approval
shall be needed for Consultant to use such subcontractors as are identified in
Consultant's Response to City's Request for Qualifications.

14.2 Except as otherwise required herein, Consultant may not sell, assign, pledge,
transfer or convey any interest in this Agreement nor delegate the performance of any
duties hereunder, by transfer, by subcontracting or any other means, without the prior
written consent of City. Engineering services required by law to be performed by a
‘licensed engineer, or services which, by law, require the supervision and approval of a
licensed engineer, may only be subcontracted upon the prior written approval of the San
Antonio City Council, by approval and passage of an ordinance therefore. Any other
services to be performed under this Agreement may be subcontracted upon the written
approval of Director. ‘As a condition of consent, if same is given, Consultant shail remain
liable for completion of the services outlined in this Agreement in the event of default by
the successor consultant, assignee, transferee or subcontractor. Any references in this
Agreement to an assignee, transferee, or subcontractor, indicate only such an entity as
has been approved by City in accordance with this Article.

14.3  Any attempt to assign, transfer, pledge, convey or otherwise dispose of any part
of, or all of its right, title, interest or duties to or under this Agreement, without said
written approval, shall be void, and shall confer no rights upon any third person. Should
Consultant assign, transfer, convey or otherwise dispose of any part of, or all of its right,
title or interest or dufies to or under this Agreement, City may, at its option, terminate this
Agreement as provided herein, and all rights, titles and interest of Consultant shall
thereupon cease and terminate, notwithstanding any other remedy available to City
under this Agreement. The violation of this provision. by Consultant shall in no event
release Consultant from any obligation under the terms of this Agreement, nor shall it
relieve or release Consultant from the payment of any damages to City, which City
sustains as a result of such violation.

14.4 Consultant agrees to notify Director of any changes in ownership interest greater
than thirty percent (30%), or control of its business entity not less than sixty (60) days in
advance of the effective date of such change. Notwithstanding any other remedies that
are available to City under this Agreement, any such change of ownership interest or
control of its business entity may be grounds for termination of this Agreement in
accordance with Article VI, Termination.

XV. INDEPENDENT CONTRACTOR
15.1  Consultant covenants and agrees that (s)he is an independent contractor and not

an officer, agent, servant, or employee of City; that Consultant shall have exclusive
control of and exclusive right to control the details of the work performed hereunder and
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all persons performing same, and shall be responsible for the acts and omissions of its
officers, agents, employees, contractors, and subcontractors; that the doctrine of
respondeat superior shall not apply as between City and Consultant, its officers, agents,
employees, contractors, and subcontractors, and nothing herein shall be construed as
creating a partnership or joint enterprise between City and Consultant.

15.2 No Third Party Beneficiaries - For purposes of this Agreement, including its
infended operation and effect, the Parties specifically agree and contract that: (1) this
Agreement only affects matters/disputes between the Parties to this Agreement, and is
in no way intended by the Parties to benefit or otherwise affect any third person or entity,
notwithstanding the fact that such third person or entities may be in a contractual
relationship with City or Consultant or both, or that such third parties may benefit
incidentally by this Agreement; and (2) the terms of this Agreement are not intended to
release, either by contract or operation of law, any third person or entity from obligations
owing by them to either City or Consultant.

XVI. DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS

16.1  ltis the policy of the City of San Antonio that disadvantaged business enterprises
(DBEs) as defined under 49 CFR Part 26, shall have “equality of opportunity” to
participate in the awarding of federally-assisted Aviation Depariment contracts and
related subcontracts, to include sub-tier subcontracts. This policy supports the position
of the U.3. Department of Transportation (POT) and the FAA in creating a level playing
field and removing barriers by ensuring nondiscrimination in the award and
administration of contracts financed in whole or in part with federal funds under this
contract. Therefore, on ail DOT or FAA-assisted projects the DBE program requirements
of 49 CFR Part 26 apply fo the contract. ’

16.2 The Consultant agrees to employ good-faith efforis (as defined in the Aviation
Department's DBE Program) to carry out this policy through award of sub-consultant
contracts to disadvantaged business enterprises to the fullest extent participation is
consistent with the performance of the Aviation Department Contract, and/or the
utilization of DBE suppliers where feasible. Consultants are expected to solicit bids from
available DBE’s on contracts which offer subcontracting opportunities.

16.3 Consultant specifically agrees to comply with all applicable provisions of the
Aviation Department's DBE Program. The DBE Program may be obtained through the
airport's DBE Liaison Officer at. (210) 207-3505 or by contacting the City's Aviation
Department.

16.4 The Consultant shall not discriminate on the basis of race, color, national origin,
or sex in the performance of this coniract. The Consultant shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted
contracts. Failure by the Consultant to carry out these requirements is a material breach
of this Contract, which may result in the termination of this Contract or such other
remedy as the recipient deems appropriate. Consultant agrees to include this clause in
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each sub-consultant contract the prime consultant signs with a sub-consultant.

16.5 The Consultant agrees to pay each sub-consultant under this Contract for
satisfactory performance of its contract no later than fifteen (15) days from the receipt of
each payment the prime contract receives from the City of San Antonic. The Consultant
further agrees to return retainage payments to each sub-consuitant within fifteen (15)
days after the sub-consultant's work is satisfactorily completed. The Consultant shall
provide the City with a report, in a format prescribed by the City, detailing all amounts, if
any, paid to DBE subconsultants or suppliers with each invoice that Consultant submits
hereunder. Any delay or postponement of payment from the above referenced timeframe
may occur only for good cause following written approval from the City of San Antonio.
This Clause applies to both DBE and non-DBE sub-consultants.

16.6 All changes to the list of sub-consultants submitted with the proposal and
approved by the City or Aviation Depariment, excluding vendors shall be submitted for
review and approval by Aviation Depariment’'s DBE Liaison Office for approval when
adding, changing, or deleting sub-consultants on airport projects. Consultants shall
make a good-faith effort to replace DBE sub-consultants unable to perform on the
contract with another DBE.

16.7 During the term of this Agreement, the Consultant must report the actual
payments made to all subcontractors to the City in a time interval and a format
determined by the City. The City reserves the right, at any time during the term of this
Agreement, to request additional information, documentation or verification of payments
made to subcontractors in connection with this Agreement. Verification of amounts
being reported may take the form of requesting copies of cancelled checks paid to
participating DBEs and/or confirmation inquiries directly with participating DBEs. Proof
of payment such as copies of check must properly identify the project name or project
number to substantiate payment. ’

16.8 The Consultant shall comply with the DBE Compliance and Enforcement Policy
attached hereto as Exhibit C. Failure or refusal by a Proposer or Consultant to comply
with the DBE provisions herein or any applicable provisions of the DBE Program, either
during the proposal process or at any time during the term of the Contract, may
congtitute @ material breach of Contract, whereupon the Contract, at the option of the
Aviation Department, may be cancelled, terminated, or suspended in whole or in part. -

XVIIi. NOTICES

17.1  Unless otherwise expressly provided elsewhere in this Agreement, any election,
notice or communication required or permitied to be given under this Agreement shall be
in writing and deemed to have been duly given if and when delivered -personally (with
receipt acknowledged), or on receipt after mailing the same by certified mail, return
receipt request with proper postage prepaid, or three (3) days after mailing the same by
first class U.S. mail, postage prepaid {in accordance with the “Mailbox Rule”), or when
sent by a national commercial courier service (such as Federal Express or DHL
Worldwide Express) for expedited delivery to be confirmed in writing by such courier,
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i intended for CITY, to: if intended for Consultant, to:

City of San Antonio Terracon Consultants, Inc.
Attn: Mr. Dan Gallagher Attn: Mr. Chuck Gregory
Aviation Department — Planning & Development 6911 Blanco Road

8700 Airport Bivd San Antonio, TX 78216

San Antonio, Texas 78216

XVIIl. CONFLICTS OF INTEREST

18.1  Consultant acknowledges that it is informed that the Charter of the City of San
Antonic and its Ethics Code prohibit a City officer or employee, as those terms are
defined in Section 2-52 of the Ethics Code, from having a financial interest in any
contract with City or any City agency such as City owned utilities. An officer or
employee has a “prohibited financial interest” in a contract with City or in the sale to City
of land, materials, supplies or service, if any of the following individual(s) or entities is a
party to the contract or sale: a City officer or employee; his parent, child or spouse; a
business entity in which the officer or employee, or his parent, child or spouse owns ten
(10) percent or more of the voting stock or shares of the business entity, or ten (10)
percent or more of the fair market value of the business entity; a business entity in which
any individual or entity above listed is a subcontractor on a City contract, a partner or a
parent or subsidiary business entity.

18.2 Pursuant to the subsection above, Consultant warrants and certifies, and this
Agreement is made in reliance thereon, that it, its officers, employees and agents are
neither officers nor employees of City. Consultant further warrants and certifies that is
has tendered to City’s a Discretionary Contracts Disclosure Statement in compliance
with City’s Ethics Code.

XIX. SOLICITATION

19.1  Consuitant warrants and represents that he has not employed or retained any
company or person, other than a bona fide employee working solely for Consultant, to
solicit or secure this Agreement, nor paid or agreed to pay any company or person, other
than a bona fide employee working solely for Consultant, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting
from the award or making of this Agreement. This representation constitutes a
substantial part of the consideration for the making of this Agreement.

XX. AIRPORT SECURITY

20.1 To the extent Consultant will be responsible for work which necessitates
entrance to the Air Operations Area or other secure area of the Airport, this Agreement
is expressly subject to the airport security requirements of Title 49 of the United Siates
Code, Chapter 449, as amended ("Airport Security Act"), the provisions of which govern
airport security and are incorporated by reference, including without limitation the rules
and regulations promulgated under it. Consultant is subject to, and further must conduct
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with respect to its Subcontractors and the respective employees of each, such
employment investigations, including criminal history record checks, as the Aviation
Director, the TSA or the FAA may deem necessary. Further, in the event of any threat to
civil aviation, Consuitant must promptly report any information in accordance with those
regulations promulgated by the FAA, the TSA and the City. Consultant must,
notwithstanding anything contained in this Agreement to the contrary, at no additional
cost to the City, perform under this Agreement in compliance with those guidelines
developed by the City, the TSA and the FAA with the objective of maximum security

enhancement.

20.2 Consultant must comply with, and require compliance by its Subcontractors, with
all present and future laws, rules, regulations, or ordinances promuigated by the City, the
TSA or the FAA, or other governmental agencies to protect the security and integrity of
the Airport, and to protect against access by unauthorized persons. Subject to the
approval of the TSA, the FAA and the Aviation Director, Consultant must adopt
procedures to control and limit access to the Airport Premises utilized by Consultant and
its Subcontractors in accordance with all present and future City, TSA and FAA laws,
rules, regulations, and ordinances. At all times during the Term, Consuitant must have
in place and in operation a security program for the Airport Premises utilized by
Consultant that complies with all applicable laws and regulations. All employees of
Consultant that require regular access to sterile or secure areas of the Airports must be
badged in accordance with City and TSA rules and regulations.

20.3 Gates and doors located in and around the Airport Premises utilized by
Consultant that permit entry into sterile or secured areas at the Airports, if any, must be
kept locked by Consultant at all times when not in use, or under Consultant ‘s constant
security surveillance. Gate or door malfunctions must be reported to the Aviation
Director or the Aviation Director's designee without delay and must be kept under
constant surveillance by Consuitant until the malfunction is remedied.

20.4 In connection with the implementation of its security program, Consultant may
receive, gain access to or otherwise obtain certain knowledge and information related to
the City's overall Airport security program. Consuitant acknowledges that all such
knowledge and information is of a highly confidential nature. Consuitant covenants that
no person will be permitted to gain access to such knowledge and information, unless
the person has been approved by the City or the Aviation Director in advance in writing.
Consultant further must indemnify, hold harmless and defend the City and other users of
the Airport from and against any and all claims, reasonable costs, reasonable expenses,
damages and liabilities, including all reasonable attorney's fees and costs, resulting
directly or indirectly from the breach of Licensee's covenants and agreements as set
forth in this section.

XXl. CONTRACT CONSTRUCTION
211 All pa'rties have participated fully in the review and revision of this Agreement.

Any rule of construction to the effect that ambiguities are to be resolved against the
drafting party shall not apply to the interpretation of this Agreement.
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XXI. FAMILIARITY WITH LAW AND CONTRACT TERMS

221 Consultant represents that, prior to signing this Agreement; Consultant has
become thoroughly acguainted with all matters relating to the performance of this
Agreement, all applicabie laws, and all of the terms and conditions of this Agreement.

XXIll. APPLICABLE LAW

23.1  This Agreement shall be governed by and construed in accordance with the laws
and court decisions of the State of Texas.

XXIV. VENUE

24.1 The obligations of the parties to this Agreement shall be performable in San
Antonio, Bexar County, Texas, and if legal action, such as civil litigation, is necessary in
connection therewith, exclusive venue shall lie in Bexar County, Texas.

XXV. SEVERABLITY

25.1 In the event any one or more paragraphs or portions of this Agreement are held
invalid or unenforceable, such shall not affect, impair or invalidate the remaining portions
of this Agreement, but such shall be confined to the specific section, sentences, clauses
or portions of this Agreement held invalid or unenforceable.

"XXVI. FORCE MAJEURE

26.1 In the event that performance by either party of any of its' obligations or
undertakings hereunder shall be interrupted or delayed by any occurrence and not
occasioned by the conduct of either party hereto, whether such occurrence be an act of
God or the common enemy or the result of war, riot, civil commotion, sovereign conduct,
or the act or conduct of any person or persons not party or privy hereto, then such party
shall be excused from performance for a period of time as is reasonably necessary after
such occurrence to remedy the effects thereof, and each party shall bear the cost of any
expense it may incur due to the occurrence.

XXVII. SUCCESSORS
271 This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors and, except as
otherwise provided in this Agreement, their assigns.

XXVIii. NON-WAIVER OF PERFORMANCE

28.1 A waiver by either Party of a breach of any of the terms, conditions, covenants or
guarantees of this Agreement shall not be construed or held to be a waiver of any
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succeeding or preceding breach of the same or any other term, condition, covenant or
guarantee herein contained. Further, any failure of either Party to insist in any one or
more cases upon the strict performance of any of the covenants of this Agreement, or to
exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change,
modification or discharge by either party hereto of any provision of this Agreement shall
be deemed to have been made or shall be effective unless expressed in writing and
signed by the party to be charged. In case of City , such changes must be approved by
the San Antonio City Council.

28.2 No act or omission by a Party shall in any manner impair or prejudice any right,
power, privilege, or remedy available to that Party hereunder or by law or in equity, such
rights, powers, privileges, or remedies to be always specifically preserved hereby.

XXIX. PARAGRAPH HEADINGS

28.1  The headings of this Agreement are for the convenience of reference only and
shall not affect in any manner any of the terms and conditions hereof.

XXX. LEGAL AUTHORITY

30.1 The signer of this Agreement for CITY and Consultant each represents, warrants,
assures and guarantees that he has full legal authority to execute this Agreement on
behalf of City and Consultant respectively, and to bind City and Consultant to all of the
terms, conditions, provisions and obligations herein contained.

XXXI1. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
PROPOSED DEBARMENT, AND OTHER RESPONSIBILITY MATTERS

31.1 By execution of this Agreement, the undersigned authorized representative of
Consultant certifies, and the City relies thereon, that neither Consultant., nor its
Principals are presently debarred, suspended, proposed for debarment, or declared
ineligible, or voluntarily excluded for the award of contracts by any Federal governmental
agency or department;

31.2 “Principals”, for the purposes of this certification, means officers; directors;
owners; partners; and, persons having primary management or supervisory
responsibilities within a business entity (e.g., general manager; plant manager; head of a
subsidiary, division, or business segment, and similar positions).

31.3 Consuitant shall provide immediate written notice to City, in accordance the
notice provisions of this Agreement, if, at any time during the term of this contract,
including any renewals hereof, Consultant leamns that this certification was erroneous
when made or has become erroneous by reason of changed circumstances.

314 Consultant’s certification is a material representation of fact upon which the City
has relied in entering into this Agreement. Should City determine, at any time during this
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Agreement, including any renewals hereof, that this certification is false, or should it
become false due to changed circumstances, the City may terminate this Agreement in
accordance the terms of this Agreement.

XXXIl. ENTIRE AGREEMENT & AMENDMENTS

32.1 This Agreement, together with its Exhibits and Attachments, embodies the
complete Agreement of the Parties hereto, superseding all oral or written previous and
contemporary agreements between the Parties relating to matters herein. No other
agreements, verbal or otherwise, regarding the matters of this Agreement shall be
deemed to exist or to bind the parties heretc unless same be in writing, dated
subsequent to the date hereof, and executed by the parties hereto.

32.2 Except where the terms of this Agreement expressly provide otherwise, any
alterations, additions, or deletions to the terms hereof, shall be effected by amendment,
in writing, executed by both City and Consultant, and subject to approval by the City
Council, as evidenced by passage of an ordinance.

32.3 it is understood and agreed by the Parties herefo that changes in local, state or
federal rules, regulations or laws applicable heretc may occur during the term of this
Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the
effective date of the rule, regulation or law.

EXECUTED ON this the day of , 2009,
CITY OF SAN ANTONIO, TEXAS TERRACON CONSULTANTS, INC.
By: ‘ By:

Shery! Sculley

City Manager

Federal Tax ID #

APPROVED AS TO FORM:

By:
City Attorney
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PROFESSIONAL SERVICES AGREEMENT
FOR
ON-CALL CONSTRUCTION MATERIAL TESTING

This Professional Services Agreement (hereinafter referred to as "Agreement” or
“Contract’} is made and entered into by and between the City of San Antonio
(hereinafter referred to as “City"), a Texas municipal corporation, acting by and through
its City Manager, and Fugro Consultants, Inc. acting by and through its designated
officer(s), (hereinafter referred to as “Consultant”), both of which may be referred to

herein collectively as the "Parties”.
IN CONSIDERATION of the mutual covenants, terms, conditions, privileges and
obligations herein contained, City and Consultant do hereby agree as follows:
l. DEFINITIONS

As used in this Agreement, the following terms shall have meanings as set out
below:

1.1 “Alrport’ means the San Antonio International Airport.

1.2 “Stinson” means Stinson Municipal Airport.

1.2 “Director” means the director of the City’s Aviation Department or his designee.
1.3 “Department” means the Aviation Department for the City of San Antonio.

14  “Project” means the specific Construction Material Testing (*CMT") work for
which a Work Plan is negotiated and executed by both Parties.

1.5  “Work Order Request’ ("WOR”) means a request to Consultant to submit a
Proposed Work Plan for a specific Project as further defined herein.

1.6  “Proposed Work Plan” means a proposal prepared by the Consultant in response
fo a WOR as further defined herein.

1.7  ‘Finalized Work Plan” a written agreement signed by both and made a part of this
Agreement setting forth the agreed to scope and associated terms for an
individual Project as further defined herein.

1. PERIOD OF SERVICE

2.1 This Agreement shall take effect on the eleventh (11") calendar day after it is
approved by the San Antonio City Council or upon execution by both parties, whichever
date is later, and continue in full force and effect for 24 months from effective date
unless extension or earlier termination shall occur pursuant to any of the provisions

hereof.
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22 The Aviation Director, as the City’s representative, is authorized to
administratively extend the term of the Agreement for one additional one (1) year term.
No later than ninety (90} days prior to the completion of the initial 24 month term, the
City will issue Consultant a written Notice of Intent that will inform Consultant of the
City’s decision with regard fo exercising its option for an extension to the Agreement for

one (1) additional year.

2.3 if funding for the entire Project is not appropriated at the time this Agreement is
entered into, City retains the right to terminate this Agreement at the expiration of each
of City’s budget periods, and any subsequent confract period is subject to and
contingent upon such appropriation.

1. SCOPE OF SERVICES

341 This Agreement is an on-call or indefinite delivery agreement for Construction
Materials Testing (*CMT") services and such other services that are required for
Consuitant to provide or are assoclated with CMT. CMT services shall include, but are
not limited to, the tests set out in Exhibit A, Compensation Sheet. Specific requirements
as to types, number, and location of testing, conditions, procedures, and associated
services pertaining to a Project shall be negotiated and set out in individual Finalized
Work Plans for each request, which Finalized Work Plans are incorporated into and shall
become a part of this Agreement. The City does not guarantee a particular volume of
work or a minimum number of units of work.

3.2 Consultant shall provide ali labor, equipment and transportation necessary o
complete all services agreed to hereunder in a timely manner throughout the term of the
Contract.  Additionally, Consuitant shall provide staff for regular, overtime, night,
weekend, and holiday work, as requested by Depariment. Persons retained by
Consultant to perform work pursuant to this Agreement shall be employees or
subcontractors of Consultant.

3.3 Al services and work performed under this Agreement must be conducted in full
conformance with the provisions of this Agreement and be in compliance with all Federal
Aviation Administration ("FAA") requirements and the American Society for Testing and
Material (“ASTM") standards.  Additionaily, Consultant shall only use testing
laboratory(ies) which comply with all applicable FAA requirements and ASTM standards.

3.4  Immediately upon City Council approval of this Agreement, Consultant shall, at
Consultant's expense, obtain 1) Airport Personnel Identification Badges for each
employee who may perform work hereunder, and 2) Airfield Driver’s Licenses, as
needed, for employees that may have a need to operate a vehicle within the Airport
Operations Area. The procedures for procuring these badges and licenses are outlined
in the Procedures for Obtaining Airport Personnel ldentification Badge and Airfield
Driver's License in Exhibit B. Consultant, at its own expense, shall maintain sufficient
staff security clearances, badges and driving operator licenses to be able to initlate CMT
Services in a timely manner upon issuance of a Notice to Proceed.

3.5 For all tests performed pursuant fo this Agreement, Consultant shall promptly
deliver to Department, within such timeframe required to avoid any deiay in construction
progress, two (2) paper copies and one (1) electronic copy in Adobe PDF format on a
compact disc of all reporis, on the testing laboratory's letterhead and signed by a
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Professional Engineer or appropriate licensed Professional, of the test results which
include:

The Project name,

Date(s)/time(s)/location(s) of service,

Report Identification Number,

Type and quantity of tests performed

Test Results

Standards Controlling the Test(s)

Compliance or nencompliance with the specifications

Any extenuating circumstances affecting the test(s) or resuit(s)
Observations to include service time chargeable to delays and rescheduling.

Ta@ ™9 o0 oo

j. If manpower is involved, provide names, job classification and hours.
k. Number of trips with work performed on the Project.

.- Name of person who ordered the tes(s).

m. ldentify any and all re-test services.

3.6 Consultant is responsible for ensuring that at the end of each Project, the
construction materials testing lab uses test results to follow FAA Section 110, Method of
Estimating Percentage of Material within Specification Limits (PWL) to provide a table on
concrete and asphalt, if applicable.

v, PROJECT WORK REQUEST PROCESS

4.1 When Director has a Project for which he desires to procure CMT Services,
Director shail notify Consultant by issuing a WOR. Each WOR will include, at a
minimum: name of Project, location of Project, copies of or access to Project
documentation (such as specifications, environmental reporis, or drawings) needed by
Consultant to prepare a Proposed Work Plan, Project schedule and any specific
deadlines for performance of CMT Services, any Project specific insurance requirements
necessitated by the work which may require additional types of coverages or higher
levels of coverage than required by the Agreement, and a deadline for providing Director
with a Proposed Work Plan based on the above.

4.2  Consultant shall prepare and submit to Director, within the timeline stated in a
WOR, a Proposed Work Plan for the desired services which will include at a minimum;
Scope of Services, specific staffing, an estimate of Project cost based on the hourly
rates and test fees agreed upon in Exhibit A, Compensation Sheet, and Project specific
expenses for the services requested in the WOR. The Consultant shall submit the
Proposed Work Plan in editable electronic format to the City. By submitting a Proposed
Work Plan, Consultant agrees to perform the requested service within the time stated in

the WOR.

4.3 Consuitant and Director shall negotiate the Proposed Work Plan. Once
Consultant and Director reach mutual agreement as to scope, staffing, scheduling and
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cost, the City shall issue a Finalized Work Plan to be executed by both parties
evidencing the agreed to scope and costs.

4.4  The Director has the authority to execute Finalized Work Plans on behalf of the
City so long as such Finalized Work Plan does not exceed the total contract value and
funds are provided for in the Project budget as allocated by City Council.

4.5  Consultant shall not proceed with services until after a Finalized Work Plan has
been executed, Consultant receives a Notice to Proceed, and all documents required by
Director in advance of commencement of work, to include proof of insurance, have been
provided. Any services provided or expenses incurred prior to receiving a Notice to
Proceed or after the expiration of this Agreement or a particular Final Work Plan will be
at Consuitant’'s sole risk and expense and may not be reimbursable by City.

4.6 Actual amounts billed shall not exceed the total amount as set out in the Final
Work Plan.

4.7  Each Finalized Work Plan and Notices to Proceed shall be attached hereto and
incorporated herein for all purposes. Each grouping of Final Work Plans and Notices to
Proceed shall be labeled and identified in numerical order. For example, the first group

shall be labeled as:

Attachment 1{a) — Finalized Work Plan
Attachment 1(b) - Notice to Proceed

4.8  Consultant shall not invoice for any work associated with the Project Work
Request Process, including development of Proposed Work Plan and its negotiation.

V. COORDINATION WITH THE CITY

5.1 The Director or his designee shall act on behalf of City with respect to the work
performed under this Agreement, and shall have complete authority to transmit
instructions, receive information, and interpret and define City’s policies and decisions
with respect to materials, equipment elements and systems pertinent to Consultant’s

services.

5.2 City shall provide written notice to the Consultant of any errors or omissions
discovered in the Consultant's services, or performance, or of any development that
affects the scope or timing of Consultant’s services.

5.3 City shall strive to provide a minimum of 24 hours advance notice for scheduling
or canceling field inspection and testing services. Work scheduled with less than 24
hours notice will be serviced subject to available personnel. Consultant shall not invoice

any type of cancellation fee.

VL COMPENSATION

6.1 In consideration of Consultant's performance in a satisfactory and efficient
manner, as determined solely by Director, of all services and activities set forth in this
Agreement, City agrees to pay Consultant for at the rates set out in Exhibit A,
Compensation Sheet, within 30 calendar days' receipt of an approved itemized invoice.
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However, in no event shall the fotal compensation fo be paid to Consultant under this
Agreement exceed $150,000.00.

6.2 Only amounts specifically set forth in Exhibit A, Compensation Sheet, or within a
particular Finalized Work Plan may be invoiced hereunder.

6.3 Nothing contained in this Agreement shall require City to pay for any
unsatisfactory work, as determined by Director, or for work that is not in compliance with
the terms of this Agreement. City shall not be required to make any payments fo
Consultant at any time Consultant is in default under this Agreement.

6.4 Despite the City's approval of an assignee or subcontractor, the City shall, in
no event, be obligated to any third party, including any assignee or subcontractor of the
Consultant, for performance of work or services, nor shail City funds be used for
payment of work or services performed prior to the date of Agreement execution, prior to
the Notice to Proceed for a Project, after the completion date contained in a Finalized
Work Plan, or after the expiration date of this Agreement.

6.5 Invoicing. Consultant shail submit an invoice to the City for CMT Services
pravided, and actual work performed in the format to be prescribed by the City.
Consultant may submit invoices no more than once monthly for tests completed with
reported results and work performed which have not been included on previous invoices.
Such invoices must show: a) a detailed summary of the tests completed, b) services
rendered itemized by task performed, the employee category and the number of hours
worked during the period covered by the invoice, ¢) any allowable expenses incurred,
itemized and with sufficient documentation to allow verification, d) the amount due for
the services and expenses, and e) any other evidence required by the Director or his
designated representative. Consultant must invoice separately for each open Project.
Blended invoices for multiple open Projects will not be acceptable.

6.6  Records. All time keeping records must be accurate and complete. Invoices for
services shall indicate the name and job classification of each employee performing the
work, the associated billing rate (in accordance with the rate set forth in Exhibit A) and
must be recorded in quarter hour increments.

6.7 Right to Audit. The Consultant will provide supporting evidence necessary to
substantiate charges related to the coniract and allow the City to access Consultant’s
“records” associated with this Agreement. Consultant's "records” shall be made
available within two weeks of the written request for open inspection, audit, and/or
reproduction during normal business working hours. Such audits may be performed by
a City's representative or an outside representative engaged by City. The City or its
designee may conduct such audits or inspections throughout the term of this Agreement
and for a period of three years after final payment or longer if required by law. The City's
representatives may (without limitation) conduct verifications such as counting
employees at the Project site, verifying information and amounts through interviews and
written confirmations with Consultant's employees, field and agency labor,
subcontractors, and vendors.

6.7.1 Consultant's "records” as referred to in this contract shall include any and
all information, materials and data of every kind and character, including
without limitation, records, books, papers, documents, subscriptions,
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recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, reports, drawings,
receipts, vouchers and memoranda, and any and all other agreements,
sources of information and matters that may in the City's judgment have
any bearing on or pertain to any matiers, rights, duties or obligations
under or covered by this Contract Document. Such records shall include
(hard copy, as well as computer readable data if it can be made
available), written policies and procedures; time sheets; payroll registers;
payroll records; cancelled payroll checks; subcontract files (including
proposais of successful and unsuccessful bidders, bid recaps, negotiation
notes, etc.); original bid estimates; estimating work sheets;
correspondence; change order files {including documentation covering
negotiated settlements); back charge logs and supporting documentation;
invoices and related payment documentation; general ledger, and any
other Consuitant records which may have a bearing on matters of interest
to the City in connection with the Consultant's dealings with the City to the
extent necessary to adequately permit evaluation and verification of any

or all of the following:

{a) Compliance with contract requirements for deliverabies

{b) Compliance with contract provisions regarding the pricing of change
orders

(c) Accuracy of Consultant representations regarding the pricing of
invoices

{d) Accuracy of Consultant representations related to claims submitted by

the Consultant or any payees.

6.7.2 Consultant shall require all payees (examples of payees include
subcontractors, material suppliers, insurance carriers, etc.) to comply with
the provisions of this article by ensuring that the City's right to audit
requirements set forth herein are contained in a written contract between
Consultant and payee. Consultant will ensure that the City has the same
right to audit all payees that it has to audit Consultant under the terms of

this Agreement,

6.7.3 City's authorized representative or designee shall have reasonable
access to the Consultant's facilities, shall be allowed to interview ail
current or former employees to discuss matters pertinent to the
performance of this contract, in order to conduct audits in compliance with
this article.

6.7.4 If an audit inspection or examination in accordance with this article
discloses overpricing or overcharges {of any nature) by the Consultant {o
the City in excess of three percent (3%) of the total contract billings, in
addition to making adjustments for the overcharges, the reasonable
actual cost of the City's audit shall be reimbursed to the City by the
Consultant. Any adjustments and/or payments which must be made as a
result of any such audit or inspection of the Consultant's invoices and/or
records shall be made within a reasonable amount of time {not to exceed
90 days) from presentation of City's findings to Consuitant,
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Vil. OWNERSHIP AND RETENTION OF DOCUMENTS
AND ACCESS TO LAB RESULTS

7.1 Upon completion or termination of the Project, or upon request by the City, all
documents and information, in whatever form, given to, prepared or assembied by the
Consultant in connection with its performance of its duties under this Agreement shail
become the sole property of the City and shall be delivered at no cost to the City without
restriction on future use. Documents and information covered by this paragraph shall
include, but not be limited to, reporis, test resuits, field notes and other data. The City
shall have free and immediate access to all such information at all times during the term
of this Agreement with the right to make and retain copies documents, notes and data,
whether or not the Project has been completed. Prior to surrender of the documents and
information, Consultant may make copies of any and all documents for its files, at its
sole cost and expense. Consultant will not be responsible for the unauthorized reuse or
modification of reports or work product resulting from City's use, distribution of, or failure
to maintain control over the reports or work product once delivered to the City.

7.2 Atany time during the Project, the City shall have the right to unrestrained direct
access and contact with laboratories and testing facilities used by Consultant for.work
performed by Consultant under this Agreement; and the City shall have the unrestricted
right to obtain original or duplicate copies of reports and testing results directly from the
lab or testing facility used by Consultant.

7.3  The Consultant agrees to maintain all books, records and reports required under
this contract for a period of not less than three (3) years aiter final payment is made and
all pending matters are closed. In addition, the Consultant shall maintain an acceptable
cost accounting system during the term of this Agreement. The Consultant agrees to
provide the City, the Federal Aviation Administration (“FAA”") and the Comptroller
General of the United States, or any of their duly authorized representatives, access to
any books, documents, papers and records of the Consultant which are directly pertinent
to this Agreement for the purpose of making audit, examination, excerpts and

transcriptions.

Vill. TERMINATION OF AGREEMENT

8.1 Termination Without Cause.

8.1.1 This Agreement may be terminated by City without cause, prior to
Director giving Consultant written Notice to Proceed, should Director, in his sole
discretion, determine that it is not in City's best interest to proceed with this Agreement.
Such notice shall be provided in accordance with the notice provisions contained in this
Agreement, and shall be effective immediately upon delivery to the Consultant.

8.1.2 This Agreement may be terminated by the City at any time after issuance
of the Director's Notice to Proceed, either for the City's convenience or because of
Consultant's failure to fulfill the contract obligations. Upon receipt of such nofice,
services shall be immediately discontinued {(unless the notice directs otherwise) and all
materials as may have been accumuiated in performing this Agreement, whether
completed or in progress, delivered to the City.
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8.1.3 |If the termination is for the convenience of the City, and following
inspection and acceptance of Consultant’s services properly performed prior o the
effective date of termination, an equitable adjustment in the contract price shall be made.
Consultant shall not, however, be entitied to lost or anticipated profit on unperformed
services, should City choose fo exercise its option to terminate, nor shall Consuitant be
entitled to compensation for any unnecessary or unapproved work, performed during
time between the issuance of the City’s notice of termination and the actual termination

date.

8.1.4 If the termination is due to Consultant’s failure to fulfiil its obligations, the
City may take over the work and prosecute the same to completion by contract or
otherwise. In such case, the Consultant shall be liable to the City for any additional cost
occasioned to the City thereby.

8.1.5 If, after notice of termination for failure to fulfill contract obligations, it is
determined that the Consultant had not so failed, the termination shall be deemed to
have been effected for the convenience of the City. In such event, an equitable
adjustment in the contract price shall be made as provided in paragraph 7.1.3 of this
clause.

8.1.6 The rights and remedies of the City provided in this clause are in addition
to any other rights and remedies provided by law or under this contract.

8.1.7 This Agreement may be terminated by the Consultant, at any time after
issuance of the Director's Notice to Proceed, upon ninety (90) calendar days written
notice provided in accordance with the Notice provisions contained in this Agreement.

8.2 Defaults With Opportunity for Cure. Should Consultant fail, as determined by the
Director, to satisfactorily perform the duties set out in Article lll. SCOPE OF SERVICES; or

comply with any covenant herein required, such failure shall be considered an Event of
Default. In such event, the City shall deliver written notice of said default, in accordance
with the notice provisions contained in this Agreement, specifying the specific Events of
Defauit and the action necessary to cure such defaults. Consultant shall have ten (10)
calendar days after receipt of the written notice to cure such default. If Consultant fails
to cure the default within such cure period, or take steps reasonably calculated to cure
such default, City shall have the right, without further notice, to terminate this Contract in
whole or in part as City deems appropriate, and to contract with another Consultant to
complete the work required by this Agreement. City shall also have the right to offset the
cost of said new agreement with a new Consultant against Consultant’s future or unpaid
invoice(s), subject to any statutory or legal duty, if any, on the part of City to mitigate its
losses.,

8.3  Termination For Cause. Upon the occurrence of one (1) or more of the following
events, and following written notice to Consultant given in accordance with the notice
provisions contained in this Agreement, City may immediately terminate this Contract, in
whole or in part, “for cause”

8.3.1 Consultant makes, directly or indirectly through its employees or
representatives, any material misrepresentation or provides any materially misleading
information to City in connection with this Agreement or its performance hereunder; or
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8.3.2 Consultant violates or materially fails to perform any covenant, provision,
obligation, term or condition of a material nature contained in this Agreement, except
those events of default for which an opportunity to cure is provided herein; or

8.3.3 Consultant fails to cure, or initiate steps reasonably calculated to cure, a
default listed in Section 9.3 below, within the time period required for cure; or

8.3.4 Consultant violates any rule, regulation or law to which Consultant is
bound or shall be bound under the terms of this Agreement; or

8.3.5 Consultant attempts the sale, transfer, pledge, conveyance or assignment
of this Agreement contrary to the terms of the Agreement; or

8.3.6 Consultant ceases to do business as a going concern; makes an
assignment for the benefit of creditors; admits in writing its inability to pay debts as they
become due; files a petition in bankruptcy or has an involuntary bankruptcy petition filed
against it (except in connection with a reorganization under which the business of such
party is continued and performance of all its obligations under this Contract shall
continue) and such petition is not dismissed within forty-five (45) days of filing; or if a
receiver, frustee or liquidator is appointed for it, or its joint venture entity, or any
substantial part of Manager's assets or properties. ’

8.4  Termination By Law. If any state or federal law or regulation is enacted or
promulgated which prohibits the performance of any of the duties herein, or, if any law is
interpreted to prohibit such performance, this Agreement shall automatically terminate as
of the effective date of such prohibition.

8.5  Orderly Transfer Following Termination. Regardless of how this Agreement is
terminated, Consultant shall effect an orderly transfer to City or to such person(s) or
firm(s) as the City may designate, at no additional cost to City, Upon the effective date
of expiration or termination of this Agreement, Consultant shall cease all operations of
work being performed by Consultant, or any of iis subconiractors, pursuant to this
Agreement. All completed or partially completed documents, papers, records, charts,
reports, and any other materials or information produced, or provided to Consultant, in
connection with the services rendered by Consultant under this Agreement, regardless
of storage medium, shall be transferred to City. Such record transfer shall be completed
within thirty (30) calendar days of the termination date and shall be completed at
Consuitant's sole cost and expense. Payment of compensation due or {o become due to
Consultant is conditioned upon delivery of all such documents.

8.6 Claims for Outstanding Fees. Within forty-five (45) calendar days of the effective
date of completion, or termination or expiration of this Agreement, Consultant shall
submit to City its claims, in detail, for the monies owed by City for services performed
under this Agreement through the effective date of termination. Failure by Consultant
to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all
right or claims to collect moneys that Consultant may rightfully be otherwise
entitled to for services performed pursuant to this Agreement.
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8.7  Termination not sole remedy. in no event shall City’s action of terminating this
Agreement, whether for cause or otherwise, be deemed an election of City's remedies,

nor shall such termination limit, in any way, at iaw or at equity, City's right to seek
damages from or otherwise pursue Consultant for any default hereunder or other action.

8.8  Upon termination or cancellation of this Agreement, the City may immediately
commence an audit of the Consuitant’s books, accounts, and records. Within thirty (30)
calendar days after being notified by the City of the results of said audit, the Consultant
shall pay the City any amount shown by said audit to be owed the City or its employees.
No waiver of existing defauit shall be deemed to waive any subsequent default.

IX. SUSPENSION OF WORK UNDER AGREEMENT

9.1 Right of City to Suspend. City may suspend this Agreement for any reason, with
or without cause upon the issuance of written Notice of Suspension in accordance with

the Notice provisions contained in this Agreement. Such suspension shall take effect
upon the date specified in such notice; provided, however, such date shall not be earlier
than the tenth (10th) day following receipt by Consultant of said notice. The Notice of
Suspension will set out the reason(s) for the suspension and the anticipated duration of
the suspension, but will in no way guarantee the total number of days of suspension.

9.2  Consultant's Right to Terminate in Event of Suspension of Agreement. In the
event such suspension exceeds one hundred and twenty (120) calendar days,
Consultant shall have the right to terminate this Agreement. Consuitant may exercise
this right to terminate by issuing a written Notice of Termination to the City, delivered in
accordance with the Notice provisions contained in this Agreement after the expiration of
one hundred and twenty (120) calendar days from the effective date of the suspension.
Termination pursuant to this paragraph shall become effective immediately upon receipt
of said written notice by City and such termination shall be subject to all the
requirements set out in Paragraphs 7.5 and 7.6 above, related to the Orderly Transfer

and Fee Payment.

9.3 . Procedures Upon Receipt of Notice of Suspension.

9.3.1 Upon receipt of a notice of suspension and prior to the effective date of
the suspension, Consultant shall, unless otherwise directed, immediately begin to
phase-out and discontinue all services in connection with the performance of this
Agreement and shall proceed to promptly cancel all existing orders and contracts insofar
as such orders and contracts are chargeable to this Agreement.

9.3.2 Consultant shall prepare a statement showing in detail the services
performed under this Agreement prior to the effective date of suspension.

9.3.3 Copies of all completed or partially completed studies, plans and other
documents prepared under this Agreement prior to the effective date of suspension shall
be prepared for possible delivery to the City but shall be retained by Consuitant until
such time as Consultant may exercise the right to terminate.

9.3.4 During the period of Suspension, Consultant shall have the option to at
any time submit the above referenced statement to the City for payment of any unpaid
portion of the prescribed fee for services which have actually been performed to the
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benefit of the City under this Agreement, adjusted for any previous payments of the fee
in question.

8.3.5 In the event Consultant exercises its right to terminate this Agreement at
any time after the effective Suspension date, Consultant shall submit, within forty-five
(45) calendar days after receipt by City of Consuitant's notice of termination (if he has
not previously done so) the above referenced statement showing in detail the services
performed under this Agreement prior to the effective date of suspension. Failure by
Consultant to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consuitant of any and all right or
claims to collect moneys that Consultant may rightfully be otherwise entitled to for
services performed pursuant to this Agreement.

9.3.6 Upon the above conditions being met, the City's review of the
submissions and finding the claimed compensation to be appropriate to the terms of this
agreement, the City shall pay Consultant that portion of the agreed prescribed fee for
those as yet uncompensated services actually performed under this Agreement to the
benefit of the City, adjusted for any previous payments of the fee in question.

X. INSURANCE REQUIREMENTS

10.1  Prior to the commencement of any work under this Agreement, Consultant shall
furnish copies of all required endorsements and an original completed Certificate(s) of
Insurance to the City’s Aviation Department, which shall be clearly labeled "On-Call
Construction Materials Testing Services” in the Description of Operations block of the
Certificate. The original Certificate(s) shall be completed by an agent and signed by a
person authorized by that insurer to bind coverage on its behalf. The City will not accept
Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or
form must have the agent’s original signature, including the signer’s company affiliation,
title and phone number, and be mailed, with copies of all applicable endorsements,
directly from the insurer's authorized representative to the City. The City shall have no
duty to pay or perform under this Agreement until such certificate and endorsements

‘have been received and approved by the City's Aviation Department. No officer or

employee, other than the City’'s Risk Manager, shall have authority to waive this
requirement,

10.2 The City reserves the right to review the insurance requirements of this Article for
each WOR issued during the effective period of this Agreement and any extension or
renewal hereof and to modify insurance coverages and their limits when deemed
necessary and prudent by City's Risk Manager based upon changes in statutory law,
court decisions, circumstances surrounding this Agreement, or risks associated with the
specific WOR to be issued under the Agreement(s). In no instance will City allow
modification whereupon City may incur increased risk.

10.3 A Consultant’s financial integrity is of interest to the City; therefore, subject to
Consulitant's right to maintain reasonable deductibles in such amounts as are approved
by the City, Consultant shall obtain and maintain in full force and effect for the duration
of this Agreement, and any extension hereof, at Consultant's sole expense, insurance
coverage written on an occurrence basis, by companies authorized and admitted to do
business in the State of Texas and with an A.M Best’s rating of no less than A- (Vli}, in
the following types and for an amount not less than the amount listed below;
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TYPE ' AMOUNTS

1. Workers' Compensation Statutory
2. Employers' Liability $1,000,000/$1,000,000/$1,000,000
3. Broad Form Commercial General For Bodily Injury and Property Damage of
Liability Insurance to include coverage $1,000,000 per occurrence;
for the following: $2,000,000 Generai Aggregate, or its
a. Premises operations equivalent in Umbrella or Excess Liability
- b. Independent Contractors Coverage

¢. Products/completed operations
d. Personal Injury
e. Contractual Liability

4, Business Automobile Liability Combined Single Limit for Bodily Injury and
a. Owned/leased vehicles Property Damage of $1,000,000 per
b. Non-owned vehicles occurrence
c. Hired Vehicles

5. Professional Liability $1,000,000 per claim to pay on behalf of the
(Claims Made Form) insured all sums which the insured shall

become legally obligated to pay as damages
by reason of any negligent act, malpractice,
error or omission in professional services.

10.4 Consultant agrees that with respect to the above required insurance, all
insurance policies are to contain or be endorsed to contain the following provisions:

« Name the City, its officers, officials, employees, volunteers, and elected
representatives as additional insured by endorsement, as respects
operations and activities of, or on behalf of, the named insured
performed under contract with the City, with the exception of the
workers’ compensation, employer’s liability and professional liability

policies;

e Provide for an endorsement that the “other insurance” clause shall not
apply to the City of San Antonio where the City is an additional insured
shown on the policy;

» Workers' compensation and employers’ liability policies will provide a
walver of subrogation in favor of the City.

e Provide thirty (30) calendar days advance written notice directly to City
of any suspension, cancellation, non-renewal or material change in
coverage, and not less than ten (10) calendar days advance notice for
nonpayment of premium.

10.5 Within five (5) calendar days of a suspension, cancellation or non-renewal of
coverage, Consultant shall provide a replacement Certificate of Insurance and applicable
endorsements to City. City shall have the option to suspend Consultant’s performance
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should there be a lapse in coverage at any time during this contract. Failure to provide
and to maintain the required insurance shall constitute a material breach of this

Agreement.

10.6 In addition to any other remedies the City may have upon Consultant’s failure to
provide and maintain any insurance or policy endorsements fo the extent and within the
time herein required, the City shall have the right fo order Consultant to stop work
hereunder, and/or withhold any payment(s) which become due to Consultant hereunder
until Consultant demonstrates compliance with the requirements hereof.

10.7 Nothing herein contained shall be construed as limiting in any way the extent to
which Consultant may be held responsible for payments of damages to persons or
property resulting from Consultant's or its subcontractors’ performance of the work

covered under this Agreement.

10.8 It is agreed that Consultant's insurance shall be deemed primary and non-
contributory with respect to any insurance or self insurance carried by the City of San
Antonio for liability arising out of operations under this Agreement.

10.8 It is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained in this Agreement.

10.10 Consultant and any Subcontractors are responsible for all damage to their own
equipment and/or property.

10.11 Consuitant agrees to require, by written contract, that ail subcontractors providing
goods or services hereunder obtain the same insurance coverages required of
Consultant herein, and provide a certificate of insurance and endorsement that names
the Consultant and the CITY as additional insureds. Consultant shall provide the CITY
with said certificate and endorsement prior to the commencement of any work by the
subcontractor. This provision may be modified by City's Risk Manager, without
subsequent City Council approval, when deemed necessary and prudent, based upon
changes in statutory law, court decisions, or circumstances surrounding this agreement.
Such modification may be enacted by lefter signed by City's Risk Manager, which shall
become a part of the contract for all purposes.

Xl INDEMNIFICATION

11.1  Consultant whose work product is the subject of this contract agrees fo
INDEMNIFY AND HOLD CITY, ITS OFFICERS AND EMPLOYEES, HARMLESS
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees
(including reasonable attorney's fees and costs of defense), proceedings, actions,
demands, causes of action, liability and suits of any kind and nature, including but not
limited to, intellectual property infringement, personal injury {including death), property
damage, or other harm for which recovery of damages is sought that may ARISE OUT
OF OR BE OCCASIONED OR CAUSED BY CONSULTANT'S NEGLIGENT ACT,
ERROR, OR OMISSION OF CONSULTANT, ANY AGENT, OFFICER, DIRECTOR,
REPRESENTATIVE, EMPLOYEE, CONSULTANT OR SUBCONSULTANT OF
CONSULTANT AND THEIR RESPECTIVE OFFICERS, AGENTS, EMPLOYEES,
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DIRECTORS AND REPRESENTATIVES while in the exercise of performance of the
rights or duties under this Agreement,

11.2 The indemnity provided for in this paragraph shall not apply to any liability
resulting from the negligence of CITY, its officers or employees, in instances where such
negligence causes personal injury, death, or property damage. IN THE EVENT
CONSULTANT AND CITY ARE FOUND JOINTLY LIABLE BY A COURT OF
COMPETENT  JURISDICTION, LIABILITY SHALL BE APPORTIONED
COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS,
WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE
TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF

THE PARTIES UNDER TEXAS LAW.

11.3 Consultant shall promptly advise the City, in writing, of any claim or demand
against the City or Consultant known to Consultant related to or arising out of Consultant

activities under this contract.

11.4 The provisions of this section are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or other wise, to any other person or

entity.

Xll. CONSULTANT’S LIABILITY AND STANDARD OF CARE

12.1 Services provided by Consuitant under this Agreement will be performed in a
manner consistent with that degree of care and skill ordinarily exercised by members of
the same profession currently practicing under similar circumstances. Acceptance of the
services performed and/or results and reports submitted by Consuiltant hereunder shall
not constitute nor be deemed a release of the responsibility and liability of Consultant, its
employees, associates, agents or subcontractors for the accuracy and competency of
their testing, reports, assessments or other documents and work; nor shall such
acceptance be deemed an assumption of responsibility or liability by City for any defect
or error in testing, reports, or assessments and work performed by Consultant, its
employees, subcontractors, and agents.

Xlil. CONSULTANT’'S WARRANTY UNDER THE
PROFESSIONAL SERVICES PROCUREMENT ACT

13.1  Consultant warrants that it has not employed or retained any company or person
other than a bona fide empioyee working solely for Consuitant to solicit or secure this
Agreement, and that it has not, for the purpose of soliciting or securing this Agreement,
paid, compensated, or agreed to pay or compensate, any company or person, other than
a bona fide employee working solely for Consultant, any fee, commission, percentage,
brokerage fee, gift, for any other consideration contingent upon or resulting from the
award or making of this Agreement. For breach of the foregoing warranty, the City shall
have the right to terminate the Agreement under the provisions of this Agreement.
However, breach of the warranty required in this provision constitutes fraud by operation
of law; therefore, any Consultant found in breach of such warranty, by a final judgment of
a Court of Competent Jurisdiction, shall take no compensation under this Agreement for
any services rendered and such forfeiture shall not bar the City from pursuit and
collection of any and all other damages, at law and in equity, to which it may be justly
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entitled. Accordingly, Consuitant further pledges and warrants its best and most
competent professional efforts to secure to the City the benefits of the Agreement.

XIV. ASSIGNMENT OF RIGHTS OR DUTIES

14.1 By entering into this Agreement, City has approved the use of any subcontractors
identified in Consuitant's Response to City’s solicitation for services. No further approval
shall be needed for Consultant {o use such subcontractors as are identified in
Consultant’s Response to City’s Request for Qualifications.

14.2 Except as otherwise required herein, Consultant may not sell, assign, pledge,
transfer or convey any interest in this Agreement nor delegate the performance of any
duties hereunder, by transfer, by subcontracting or any other means, without the prior
written consent of City. Engineering services required by law to be performed by a
licensed engineer, or services which, by law, require the supervision and approval of a
licensed engineer, may only be subcontracted upon the prior written approvai of the San
Antonio City Council, by approval and passage of an ordinance therefore. Any other
services to be performed under this Agreement may be subcontracted upon the written
approval of Director. As a condition of consent, if same is given, Consultant shall remain
liable for completion of the services outlined in this Agreement in the event of default by
the successor consultant, assignee, fransferee or subcontractor. Any references in this
Agreement to an assignee, transferee, or subcontractor, indicate only such an entity as
has been approved by City in accordance with this Article.

14.3 Any attempt to assign, transfer, pledge, convey or otherwise dispose of any part
of, or all of its right, title, interest or duties to or under this Agreement, without said
written approval, shall be vold, and shall confer no rights upon any third person. Should
Consultant assign, transfer, convey or otherwise dispose of any part of, or all of its right,
titte or interest or duties to or under this Agreement, City may, at its option, terminate this
Agreement as provided herein, and all rights, titles and interest of Consultant shall
thereupon cease and terminate, notwithstanding any other remedy available to City
under this Agreement. The violation of this provision by Consultant shall in no event
release Consultant from any obligation under the terms of this Agreement, nor shall it
relieve or release Consultant from the payment of any damages to City, which City
sustains as a result of such violation.

14.4 Consultant agrees to notify Director of any changes in ownership interest greater
than thirty percent {30%), or control of its business entity not less than sixty (60) days in
advance of the effective date of such change. Notwithstanding any other remedies that
are available to City under this Agreement, any such change of ownership interest or
control of its business entity may be grounds for termination of this Agreement in
accordance with Article VIII, Termination.

XV. INDEPENDENT CONTRACTOR
16.1 Consultant covenants and agrees that (s)he is an independent contractor and not

an officer, agent, servant, or empioyee of City; that Consultant shall have exclusive
control of and exclusive right to control the details of the work performed hereunder and
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all persons performing same, and shall be responsibie for the acts and omissions of its
officers, agents, employees, contractors, and subcontractors; that the doctrine of
respondeat superior shall not apply as between City and Consultant, its officers, agents,
employees, contractors, and subcontractors, and nothing herein shall be construed as
creating a partnership or joint enterprise between City and Consultant.

15.2 No Third Party Beneficiaries - For purposes of this Agreement, including its
intended operation and effect, the Parties specifically agree and contract that: (1) this
Agreement only affects matiers/disputes between the Parties to this Agreement, and is
in no way intended by the Parties to benefit or otherwise affect any third person or entity,
notwithstanding the fact that such third person or entities may be in a contractual
relationship with City or Consultant or both, or that such third parties may benefit
incidentally by this Agreement; and (2) the terms of this Agreement are not intended to
release, either by contract or operation of law, any third person or entity from obligations
owing by them to either City or Consultant,

XVI. DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS

16.1  Itis the policy of the City of San Antonio that disadvantaged business enterprises
(DBEs) as defined under 48 CFR Part 26, shall have “equality of opportunity” to
participate in the awarding of federally-assisted Aviation Department contracts and
related subcontracts, to include sub-tier subcontracts. This policy supports the position
of the U.S. Department of Transportation {DOT) and the FAA in creating a level playing
field and removing barriers by ensuring nondiscrimination in the award and
administration of contracts financed in whole or in part with federal funds under this
contract. Therefore, on all DOT or FAA-assisted projects the DBE program requirements

of 48 CFR Part 26 apply to the contract.

16.2 The Consultant agrees to employ good-faith efforts (as defined in the Aviation
Department’s DBE Program) to carry out this policy through award of sub-consultant
contracts to disadvantaged business enterprises to the fullest extent participation is
consistent with the performance of the Aviation Department Contract, and/or the
utilization of DBE suppliers where feasible. Consultants are expected to solicit bids from
available DBE’s on contracts which offer subcontracting opportunities. :

16.3 Consuitant specifically agrees to comply with all applicable provisions of the
Aviation Department's DBE Program. The DBE Program may be obtained through the
airport’s DBE Liaison Officer at (210) 207-3505 or by contacting the City's Aviation

Department,

16.4 The Consultant shall not discriminate on the basis of race, color, national origin,
or sex in the performance of this contract. The Consultant shall carry out applicable
requirements of 43 CFR Part 26 in the award and administration of DOT-assisted
contracts. Failure by the Consultant to carry out these requirements is a material breach
of this Contract, which may result in the termination of this Contract or such other
remedy as the recipient deems appropriate. Consuitant agrees to include this clause in
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each sub-consultant contract the prime consultant signs with a sub-consultant.

16.5 The Consultant agrees to pay each sub-consultant under this Contract for
satisfactory performance of its contract no later than fifteen (15) days from the receipt of
each payment the prime contract receives from the City of San Antonio. The Consultant
further agrees to return retainage payments to each sub-consultant within fifteen (15)
days after the sub-consultant’s work is satisfactorily completed. The Consultant shall
provide the City with a report, in a format prescribed by the City, detailing all amounts, if
any, paid to DBE subconsuitants or suppliers with each invoice that Consultant submits
hereunder. Any delay or postponement of payment from the above referenced timeframe
may occur only for good cause following written approval from the City of San Antonio.
This Clause applies fo both DBE and non-DBE sub-consuitants.

16.6 All changes to the list of sub-consultants submitted with the proposal and
approved by the City or Aviation Department, excluding vendors shall be submitted for
review and approval by Aviation Department's DBE Liaison Office for approval when
adding, changing, or deleting sub-consultants on airport projects. Consultants shall
make a goecd-faith effort to replace DBE sub-consultants unable to perform on the

contract with another DBE,

16.7 During the term of this Agreement, the Consultant must report the actual
payments made to all subcontractors to the City in a time interval and a format
determined by the City. The City reserves the right, at any time during the term of this
Agreement, to request additional information, documentation or verification of payments
made to subcontractors in connection with this Agreement. Verification of amounts
being reported may take the form of requesting copies of cancelled checks paid to
participating DBEs and/or confirmation inquiries directly with participating DBEs. Proof
of payment such as copies of check must properly identify the project name or project
number to substantiate payment.

16.8 The Consultant shaill comply with the DBE Compliance and Enforcement Policy
attached hereto as Exhibit C. Failure or refusal by a Proposer or Consultant to comply
with the DBE provisions herein or any applicable provisions of the DBE Program, either
during the proposal process or at any time during the term of the Contract, may
constitute a material breach of Contract, whereupon the Contract, at the option of the
Aviation Department, may be cancelled, terminated, or suspended in whole or in part.-

XVIi. NOTICES

17.1  Unless otherwise expressly provided elsewhere in this Agreement, any election,
notice or communication required or permitted to be given under this Agreement shall be
in writing and deemed to have been duly given if and when delivered personally {with
receipt acknowledged), or on receipt after mailing the same by certified mail, return
receipt request with proper postage prepaid, or three (3) days after mailing the same by
first class U.S. mall, postage prepaid (in accordance with the “Mailbox Rule"), or when
sent by a national commercial courier service (such as Federal Express or DHL
Worldwide Express) for expedited delivery to be confirmed in writing by such courier.
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If intended for CITY, to: ‘ If intended for Consultant, to:

City of San Antonio Fugro Consultants, Inc,
Attn: Mr. Dan Gallagher Attn: Mr. Thomas C. Wesling
Aviation Department/Planning & Development 11008 Osgood

9700 Airport Blvd. San Antonio, TX 78233

San Antonio, Texas 78216

XVIlI. CONFLICTS OF INTEREST

18.1 Consultant acknowledges that it is informed that the Charter of the City of San
Antonio and its Ethics Code prohibit a City officer or employee, as those terms are
defined in Section 2-52 of the Ethics Code, from having a financial interest in any
contract with City or any City agency such as City owned utilities. An officer or
employee has a “prohibited financial interest” in a contract with City or in the sale to City
of land, materials, supplies or service, if any of the following individual(s) or entities is a
party to the contract or sale: a City officer or employes; his parent, child or spouse; a
business entity in which the officer or employee, or his parent, child or spouse owns ten
(10) percent or more of the voting stock or shares of the business entity, or ten {10)
percent or more of the fair market value of the business entity; a business entity in which
any individual or entity above listed is a subcontractor on a City contract, a partner or a

parent or subsidiary business entity.

18.2 Pursuant to the subsection above, Consultant warrants and certifies, and this
Agreement is made in reliance thereon, that it, its officers, employees and agents are
neither officers nor employees of City. Consuitant further warrants and certifies that is
has tendered to City’s a Discretionary Contracts Disclosure Statement in compliance

with City’s Ethics Code.
XiX. SOLICITATION

19.1  Consultant warrants and represents that he has not employed or retained any
company or person, cther than a bona fide employee working solely for Consultant, to
solicit or secure this Agreement, nor paid or agreed to pay any company or person, other
than a bona fide employee working solely for Consultant, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting
from the award or making of this Agreement. This representation constituies a
substantial part of the consideration for the making of this Agreement.

XX. AIRPORT SECURITY

201 To the extent Consultant will be responsible for work which necessitates
entrance to the Air Operations Area or other secure area of the Airport, this Agreement
is expressly subject to the airport security requirements of Title 49 of the United States
Code, Chapter 448, as amended ("Airport Security Act"), the provisions of which govern
airport security and are incorporated by reference, including without fimitation the rules
and regulations promulgated under it. Consultant is subject to, and further must conduct
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with respect to its Subcontractors and the respective employees of each, such
employment investigations, including criminal history record checks, as the Aviation
Director, the TSA or the FAA may deem necessary. Further, in the event of any threat to
clvil aviation, Consultant must promptly report any information in accordance with those
regulations promulgated by the FAA, the TSA and the City. Consultant must,
notwithstanding anything contained in this Agreement to the contrary, at no additional
cost to the City, perform under this Agreement in compliance with those guidelines
developed by the City, the TSA and the FAA with the objective of maximum security

enhancement.

20.2  Consultant must comply with, and require compliance by its Subcontractors, with
all present and future laws, rules, regulations, or ordinances promuigated by the City, the
TSA or the FAA, or other governmental agencies to protect the security and integrity of
the Airport, and to protect against access by unauthorized persons. Subject to the
approval of the TSA, the FAA and the Aviation Director, Consultant must adopt
procedures to control and limit access to the Airport Premises utilized by Consultant and
its Subcontractors in accordance with all present and future City, TSA and FAA laws,
rules, regulations, and ordinances. At all times during the Term, Consuitant must have
in place and in operation a security program for the Airport Premises utilized by
Consultant that complies with all applicable laws and regulations. All employees of
Consultant that require regular access to sterile or secure areas of the Airports must be
badged in accordance with City and TSA rules and regulations.

20.3 Gates and doors located in and around the Airport Premises utilized by
Consultant that permit entry into sterile or secured areas at the Airports, if any, must be
kept locked by Consultant at all times when not in use, or under Consuitant 's constant
security surveillance, Gate or door malfunctions must be reported to the Aviation
Director or the Aviation Director's designee without delay and must be kept under
constant surveillance by Consultant until the malfunction is remedied.

20.4 In connection with the implementation of its security program, Consultant may
receive, gain access to or otherwise obtain certain knowledge and information related to
the City's overall Airport security program. Consuliant acknowledges that all such
knowledge and information is of a highly confidential nature. Consuitant covenants that
no perscn will be permitted to gain access to such knowledge and information, unless
the person has been approved by the City or the Aviation Director in advance in writing.
Consuitant further must indemnify, hold harmless and defend the City and other users of
the Airport from and against any and all claims, reasonable costs, reasonable expenses,
damages and liabilities, including all reasonable atforney's fees and costs, resulting
directly or indirectly from the breach of Licensee's covenants and agreements as set

forth in this section.
XXI. CONTRACT CONSTRUCTION
21.1  All parties have participated fully in the review and revision of this Agreement.

Any rule of construction fo the effect that ambiguities are to be resolved against the
drafting party shall not apply to the interpretation of this Agreement.
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XXII. FAMILIARITY WITH LAW AND CONTRACT TERMS

22.1 Consultant represents that, prior to signing this Agreement; Consultant has
become thoroughly acquainted with all matters relating to the performance of this
Agreement, all applicable laws, and all of the terms and conditions of this Agreement.

XXIIl. APPLICABLE LAW

23.1 This Agreement shall be governed by and construed in accordance with the laws
and court decisions of the State of Texas.

XXIV. VENUE

241 The obligations of the parties fo this Agreement shail be performable in San
Antonio, Bexar County, Texas, and if legal action, such as civil litigation, is necessary in
connection therewith, exclusive venue shall lie in Bexar County, Texas.

XXV. SEVERABLITY

25.1 In the event any one or more paragraphs or portions of this Agreement are held
invalid or unenforceable, such shall not affect, impair or invalidate the remaining portions
of this Agreement, but such shall be confined to the specific section, sentences, clauses
or portions of this Agreement held invalid or unenforceable.

XXVI. FORCE MAJEURE

26.1 In the event that performance by either party of any of its’ obligations or
undertakings hereunder shall be interrupted or delayed by any occurrence and not
occasioned by the conduct of either party hereto, whether such occurrence be an act of
God or the common enemy or the result of war, riot, civil commotion, sovereign conduct,
or the act or conduct of any person or persons not party or privy hereto, then such party
shall be excused from performance for a period of time as is reasonably necessary after
such occurrence to remedy the effects thereof, and each party shall bear the cost of any

expense it may incur due to the occurrence.
XXVIl. SUCCESSORS

27.1 This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors and, except as

otherwise provided in this Agreement, their assigns.

XXVill. NON-WAIVER OF PERFORMANCE

28.1 A waiver by either Party of a breach of any of the terms, conditions, covenants or
guarantees of this Agreement shall not be construed or held to be a waiver of any
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succeeding or preceding breach of the same or any other term, condition, covenant or
guarantee herein contained. Further, any failure of either Party to insist in any one or
more cases upon the strict performance of any of the covenants of this Agreement, or to
exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change,
modification or discharge by either party hereto of any provision of this Agreement shall
be deemed o have been made or shall be effective unless expressed in writing and
signed by the party to be charged. In case of City , such changes must be approved by

the San Antonio City Council.

28.2 No act or omission by a Party shall in any manner impair or prejudice any right,
power, privilege, or remedy available to that Party hereunder or by law or in equity, such
rights, powers, privileges, or remedies to be always specificaily preserved hereby.

XXIX. PARAGRAPH HEADINGS

29.1 The headings of this Agreement are for the convenience of reference only and
shall not affect in any manner any of the terms and conditions hereof.

XXX. LEGAL AUTHORITY

30.1 The signer of this Agreement for CITY and Consultant each represents, warrants,
assures and guarantees that he has full legal authority to execute this Agreement on
behalf of City and Consultant respectively, and to bind City and Consultant to all of the
terms, conditions, provisions and obligations herein contained.

XXXI. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
PROPOSED DEBARMENT, AND OTHER RESPONSIBILITY MATTERS

311 By execution of this Agreement, the undersigned authorized representative of
Consultant certifies, and the City relies thereon, that neither Consultant, nor its Principals
are presently debarred, suspended, proposed for debarment, or declared ineligible, or
voluntarily excluded for the award of contracts by any Federal govemmental agency or

department;

31.2  “Principals”, for the purposes of this certification, means officers; directors;
owners; partners; and, persons having primary management or supervisory
responsibilities within a business entity (e.g., general manager; plant manager; head of a
subsidiary, division, or business segment, and similar positions).

31.3 Consultant shall provide immediate written notice to City, in accordance the
notice provisions of this Agreement, if, at any time during the term of this contract,
including any renewals hereof, Consultant learns that this certification was erroneous
when made or has become erroneous by reason of changed circumstances.

31.4 Consultant's certification is a material representation of fact upon which the City
has relied in entering into this Agreement. Should City determine, at any time during this
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Agreement, including any renewals hereof, that this certification is false, or should it
become false due to changed circumstances, the City may terminate this Agreement in

accordance the terms of this Agreement.
XXXIH. ENTIRE AGREEMENT & AMENDMENTS

32.1 This Agreement, together with its Exhibits and Attachments, embodies the
complete Agreement of the Parties hereto, superseding all oral or written previous and
contemporary agreemenis between the Parties relating to matters herein. No other
agreements, verbal or otherwise, regarding the matters of this Agreement shall be
deemed to exist or to bind the parties hereto unless same be in writing, dated
subsequent to the date hereof, and executed by the parties hereto.

32.2 Except where the terms of this Agreement expressly provide otherwise, any
alterations, additions, or deletions to the terms hereof, shall be effected by amendment,
in writing, executed by both City and Consultant, and subject to approval by the City
Council, as evidenced by passage of an ordinance.

32,3 It is understood and agreed by the Parties hereto that changes in local, state or
federal rules, regulations or laws applicable heretc may occur during the term of this
Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the

effective date of the rule, regulation or law.

EXECUTED ON this the day of , 20089.
CITY OF SAN ANTONIO, TEXAS FUGRO CONSULTANTS, INC
By: Vw

Sheryl Sculley

City Manager

Federal Tax 1D # /¥~ 2426 572

APPROVED AS TO FORM:

By:

City Attorney
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PROFESSIONAL SERVICES AGREEMENT
FOR
ON-CALL CONSTRUCTION MATERIAL TESTING

This Professional Services Agreement (hereinafter referred to as “Agreement” or
“Contract’) is made and entered into by and between the City of San Antonio
{hereinafter referred to as “City”), a Texas municipal corporation, acting by and through
its City Manager, and Professional Service Industries, inc. acting by and through its
designated officer(s), (hereinafter referred to as “Consultant”), both of which may be
referred to herein collectively as the “Parties”.

IN CONSIDERATION of the mutual covenants, terms, conditions, privileges and
obligations herein contained, City and Consultant do hereby agree as follows:
I. DEFINITIONS

As used in this Agreement, the following terms shall have meanings as set out
below:

1.1 “Airport” means the San Antonio Internationat Airport.

1.2 “Stinson” means Stinson Municipal Airport.

1.2 “Director” means the director of the City’s Aviation Department or his designee.
1.3 “Department” means the Aviation Department for the City of San Antonio.

1.4  “Project” means the specific Construction Material Testing (“CMT") work for
which a Work Plan is negotiated and executed by both Parties.

1.5 “Work Order Request” (“WOR”") means a request to Consultant to submit a
Proposed Work Plan for a specific Project as further defined herein.

1.6 “Proposed Work Plan” means a proposal prepared by the Consultant in response
to a WOR as further defined herein.

1.7 “Finalized Work Plan” a written agreement signed by both and made a part of this
Agreement setting forth the agreed to scope and associated terms for an
individual Project as further defined herein.

1. PERIOD OF SERVICE

2.1 This Agreement shall take effect on the eleventh (11") calendar day after it is
approved by the San Antonio City Council or upon execution by both parties, whichever
date is later, and continue in full force and effect for 24 months from effective date
uniess extension or earlier termination shall occur pursuant to any of the provisions
hereof.
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2.2 The Aviation Director, as the City's representative, is authorized to
administratively extend the term of the Agreement for one additional one (1} year term.
No later than ninety (90) days prior to the completion of the initial 24 month term, the
City will issue Consultant a written Notice of Intent that will inform Consultant of the
City’s decision with regard to exercising its option for an extension to the Agreement for
one (1) additional year.

2.3 If funding for the entire Project is not appropriated at the time this Agreement is
entered into, City retains the right to terminate this Agreement at the expiration of each
of City’s budget periods, and any subsequent contract period is subject to and
contingent upon such appropriation.

] SCOPE OF SERVICES

3.1 This Agreement is an on-call or indefinite delivery agreement for Construction
Materials Testing {("“CMT") services and such other services that are required for
Consultant to provide or are associated with CMT. CMT services shall include, but are
not limited to, the tests set out in Exhibit A, Compensation Sheet. Specific requirements
as to types, number, and location of testing, conditions, procedures, and associated
services pertaining to a Project shall be negotiated and set out in individual Finalized
Work Plans for each request, which Finalized Work Plans are incorporated into and shall
become a part of this Agreement. The City does not guarantee a particular volume of
work or a minimum number of units of work.

3.2 Consuitant shall provide all labor, equipment and transportation necessary to
complete all services agreed to hereunder in a timely manner throughout the term of the
Contract.  Additionally, Consuitant shall provide staff for regular, overtime, night,
weekend, and holiday work, as requested by Department. Persons retained by
Consultant to perform work pursuant to this Agreement shall be employees or
subcontractors of Consultant.

3.3 All services and work performed under this Agreement must be conducted in full
conformance with the provisions of this Agreement and be in compliance with all Federal
Aviation Administration (“FAA”) requirements and the American Society for Testing and
Material (“ASTM") standards. Additionally, Consultant shall only use testing
laboratory(ies} which comply with all applicable FAA requirements and ASTM standards.

3.4 Immediately upon City Council approval of this Agreement, Consultant shall, at
Consuitant’'s expense, obtain 1) Airport Personnel ldentification Badges for each
employee who may perform work hereunder, and 2) Airfield Driver's Licenses, as
needed, for employees that may have a need to operate a vehicle within the Airport
Operations Area. The procedures for procuring these badges and licenses are outlined
in the Procedures for Obtaining Airport Personnel Ildentification Badge and Airfield
Driver's License in Exhibit B. Consultant, at its own expense, shall maintain sufficient
staff security clearances, badges and driving operator licenses to be able to initiate CMT
Services in a timely manner upon issuance of a Notice to Proceed.

3.5 For all tests performed pursuant to this Agreement, Consultant shall promptly
deliver to Department, within such timeframe required to avoid any delay in construction
progress, two (2) paper copies and one (1) electronic copy in Adobe PDF format on a
compact disc of all reports, on the testing laboratory’'s letterhead and signed by a
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Professional Engineer or appropriate licensed Professional, of the test results which
include:

The Project name,

Date(s)/time(s)/location(s) of service,

Report identification Number,

Type and quantity of tests performed

Test Results

Standards Controlling the Test(s)

Compliance or noncompliance with the specifications

Te@ ™~ 0o oo T

Any extenuating circumstances affecting the test(s) or result(s)

Observations to include service time chargeable to delays and rescheduling.
j- I manpower is involved, provide names, job classification and hours.

k. Number of trips with work performed on the Project.

I.  Name of person who ordered the test(s).

m. Identify any and all re-test services.

3.6  Consultant is responsible for ensuring that at the end of each Project, the
construction materials testing lab uses test resulis to follow FAA Section 110, Method of
Estimating Percentage of Material within Specification Limits (PWL) to provide a table on
concrete and asphalt, if applicable.

Iv. PROJECT WORK REQUEST PROCESS

4.1 When Director has a Project for which he desires to procure CMT Services,
Director shall notify Consuitant by issuing a WOR. Each WOR will include, at a
minimum: name of Project, location of Project, copies of or access to Project
documentation (such as specifications, environmental reports, or drawings) needed by
Consultant to prepare a Proposed Work Plan, Project schedule and any specific
deadlines for performance of CMT Services, any Project specific insurance requirements
necessitated by the work which may require additional types of coverages or higher
levels of coverage than required by the Agreement, and a deadline for providing Director
with a Proposed Work Plan based on the above.

4.2 Consultant shall prepare and submit to Director, within the timeline stated in a
WOR, a Proposed Work Plan for the desired services which will include at a minimum:
Scope of Services, specific staffing, an estimate of Project cost based on the hourly
rates and test fees agreed upon in Exhibit A, Compensation Sheet, and Project specific
expenses for the services requested in the WOR. The Consultant shall submit the
Proposed Work Plan in editable electronic format to the City. By submitting a Proposed
Work Plan, Consultant agrees to perform the requested service within the time stated in
the WOR,

4.3 Consuitant and Director shall negotiate the Proposed Work Plan. Once
Consultant and Director reach mutual agreement as to scope, staffing, scheduling and
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cost, the City shall issue a Finalized Work Plan to be executed by both parties
evidencing the agreed to scope and costs.

4.4 The Director has the authority to execute Finalized Work Plans on behalf of the
City so long as such Finalized Work Plan does not exceed the total contract value and
funds are provided for in the Project budget as allocated by City Council.

45 Consuitant shall not proceed with services until after a Finalized Work Plan has
been executed, Consuitant receives a Notice to Proceed, and all documents required by
Director in advance of commencement of work, to include proof of insurance, have been
provided. Any services provided or expenses incurred prior to receiving a Notice to
Proceed or after the expiration of this Agreement or a particular Final Work Plan will be
at Consultant’s sole risk and expense and may not be reimbursable by City.

4.6 Actual amounts billed shall not exceed the total amount as set out in the Final
Work Plan.

47 Each Finalized Work Plan and Notices to Proceed shall be attached hereto and
incorporated herein for all purposes. Each grouping of Final Work Plans and Notices to
Proceed shall be labeled and identified in numerical order. For example, the first group
shall be labeled as:

Attachment 1(a) — Finalized Work Plan
Attachment 1(b) — Notice to Proceed

4.8 Consultant shall not invoice for any work associated with the Project Work
Request Process, including development of Proposed Work Plan and its negotiation.

V. COORDINATION WITH THE CITY

5.1 The Director or his designee shall act on behalf of City with respect to the work
performed under this Agreement, and shall have complete authority to transmit
instructions, receive information, and interpret and define City's policies and decisions
with respect to materials, equipment elements and systems pertinent to Consultant's
services.

52 City shall provide written notice to the Consultant of any errors or omissions
discovered in the Consultant's services, or performance, or of any development that
affects the scope or timing of Consultant’s services.

53 City shall strive to provide a minimum of 24 hours advance notice for scheduling
or canceling field inspection and testing services. Work scheduled with less than 24
hours notice will be serviced subject to available personnel. Consultant shall not invoice
any type of cancellation fee.

Vi COMPENSATION
6.1 In consideration of Consultant's performance in a satisfactory and efficient
manner, as determined solely by Director, of all services and activities set forth in this

Agreement, City agrees to pay Consultant for at the rates set out in Exhibit A,
Compensation Sheet, within 30 calendar days’ receipt of an approved itemized invoice.
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However, in no event shall the total compensation to be paid to Consultant under this
Agreement exceed $150,000.00.

6.2 Only amounts specifically set forth in Exhibit A, Compensation Sheet, or within a
particular Finalized Work Plan may be invoiced hereunder.

6.3 Nothing contained in this Agreement shall require City to pay for any
unsatisfactory work, as determined by Director, or for work that is not in compliance with
the terms of this Agreement. City shall not be required to make any payments to
Consultant at any time Consultant is in default under this Agreement.

6.4 Despite the City’s approval of an assignee or subcontractor, the City shall, in
no event, be obligated to any third party, including any assignee or subcontractor of the
Consultant, for performance of work or services, nor shall City funds be used for
payment of work or services performed prior to the date of Agreement execution, prior to
the Notice to Proceed for a Project, after the completion date contained in a Finalized
Work Plan, or after the expiration date of this Agreement.

6.5 Invoicing. Consultant shall submit an invoice to the City for CMT Services
provided, and actual work performed in the format to be prescribed by the City.
Consultant may submit invoices no more than once monthly for tests completed with
reported results and work performed which have not been included on previous invoices.
Such invoices must show: a} a detailed summary of the tests completed, b) services
rendered itemized by task performed, the employee category and the number of hours
worked during the period covered by the invoice, ¢) any allowable expenses incurred,
itemized and with sufficient documentation to allow verification, d) the amount due for
the services and expenses, and e) any other evidence required by the Director or his
designated representative. Consultant must invoice separately for each open Project.
Blended invoices for multiple open Projects will not be acceptable.

6.6 Records. All time keeping records must be accurate and complete. Invoices for
services shall indicate the name and job classification of each employee performing the
work, the associated billing rate (in accordance with the rate set forth in Exhibit A) and
must be recorded in quarter hour increments.

6.7 Right to Audit. The Consultant will provide supporting evidence necessary to
substantiate charges related to the contract and allow the City to access Consultant’s
‘records” associated with this Agreement. Consultant's “records” shall be made
available within two weeks of the written request for open inspection, audit, and/or
reproduction during normal business working hours. Such audits may be performed by
a City's representative or an outside representative engaged by City. The City or its
designee may conduct such audits or inspections throughout the term of this Agreement
and for a period of three years after final payment or longer if required by law. The City’s
representatives may (without limitation) conduct verifications such as counting
employees at the Project site, verifying information and amounts through interviews and
written confirmations with Consultant's employees, field and agency labor,
subcontractors, and vendors.

8.7.1 Consultant's "records" as referred to in this contract shall include any and
all information, materials and data of every kind and character, including
without limitation, records, books, papers, documents, subscriptions,
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6.7.2

6.7.3

6.7.4

recordings, agreements, purchase orders, leases, contracts,
commitments, arrangements, notes, daily diaries, reports, drawings,
receipts, vouchers and memoranda, and any and all other agreements,
sources of information and matters that may in the City's judgment have
any bearing on or pertain to any matters, rights, duties or obligations
under or covered by this Contract Document. Such records shall include
(hard copy, as well as computer readable data if it can be made
available), written policies and procedures; time sheets; payroll registers;
payroll records; cancelled payroll checks; subcontract files (including
proposals of successful and unsuccessful bidders, bid recaps, negotiation
notes, etc.); original bid estimates; estimating work sheets;
correspondence; change order files (including documentation covering
negotiated settlements); back charge logs and supporting documentation;
invoices and related payment documentation; general iedger, and any
other Consultant records which may have a bearing on matters of interest
{o the City in connection with the Consultant's dealings with the City to the
extent necessary to adequately permit evaluation and verification of any
or all of the following:

(a) Compliance with contract requirements for deliverables

(b) Compliance with contract provisions regarding the pricing of change
orders

{c) Accuracy of Consultant represeniations regarding the pricing of
invoices

(d) Accuracy of Consultant representations related {o claims submitted by
the Consultant or any payees.

Consultant shall require all payees (examples of payees include
subcontractors, material suppliers, insurance carriers, etc.) to comply with
the provisions of this article by ensuring that the City's right to audit
requirements set forth herein are contained in a written contract between
Consultant and payee. Consultant will ensure that the City has the same
right to audit all payees that it has to audit Consultant under the terms of
this Agreement.

City's authorized representative or designee shall have reasonable
access to the Consultant's facilities, shall be allowed to interview all
current or former employees to discuss matters pertinent to the
performance of this contract, in order to conduct audits in compliance with
this article.

if an audit inspection or examination in accordance with this article
discloses overpricing or overcharges (of any nature) by the Consultant to
the City in excess of three percent (3%) of the total contract billings, in
addition to making adjustments for the overcharges, the reascnable
actual cost of the City's audit shall be reimbursed to the City by the
Consultant. Any adjustments and/or payments which must be made as a
result of any such audit or inspection of the Consultant's invoices and/or
records shall be made within a reasonable amount of time (not to exceed
90 days) from presentation of City's findings to Consultant.
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Vil. OWNERSHIP AND RETENTION OF DOCUMENTS
AND ACCESS TO LAB RESULTS

7.1 Upon completion or termination of the Project, or upon request by the City, all
documents and information, in whatever form, given to, prepared or assembled by the
Consultant in connection with its performance of its duties under this Agreement shall
become the sole property of the City and shall be delivered at no cost to the City without
restriction on future use. Documents and information covered by this paragraph shall
include, but not be limited to, reports, test results, field notes and other data. The City
shall have free and immediate access {o all such information at all times during the term
of this Agreement with the right to make and retain copies documents, notes and data,
whether or not the Project has been completed. Prior to surrender of the documents and
information, Consultant may make copies of any and all documents for its files, at its
sole cost and expense. Consultant will not be responsible for the unauthorized reuse or
modification of reports or work product resulting from City’s use, distribution of, or failure
to maintain control over the reports or work product once delivered to the City.

7.2 At any time during the Project, the City shall have the right to unrestrained direct
access and contact with laboratories and testing facilities used by Consultant for work
performed by Consultant under this Agreement; and the City shall have the unrestricted
right to obtain original or duplicate copies of reports and testing results directly from the
lab or testing facility used by Consultant.

7.3 The Consultant agrees to maintain all books, records and reports required under
this contract for a period of not less than three (3) years after final payment is made and
all pending matters are closed. in addition, the Consultant shall maintain an acceptable
cost accounting system during the term of this Agreement. The Consuitant agrees to
provide the City, the Federal Aviation Administration (“FAA") and the Comptroller
General of the United States, or any of their duly authorized representatives, access to
any books, documents, papers and records of the Consultant which are directly pertinent
to this Agreement for the purpose of making audit, examination, excerpts and
transcriptions.

ViIll. TERMINATION OF AGREEMENT

8.1 Termination Without Cause.

8.1.1 This Agreement may be terminated by City without cause, prior to
Director giving Consultant written Notice to Proceed, should Director, in his sole
discretion, determine that it is not in City’s best interest to proceed with this Agreement.
Such notice shall be provided in accordance with the notice provisions contained in this
Agreement, and shall be effective immediately upon delivery to the Consultant.

8.1.2 This Agreement may be terminated by the City at any time after issuance
of the Director's Notice to Proceed, either for the City’'s convenience or because of



Consultant's failure to fulfill the contract obligations. Upon receipt of such nofice,
services shall be immediately discontinued (unless the notice directs otherwise) and all
materials as may have been accumulated in performing this Agreement, whether
completed or in progress, delivered to the City.

8.1.3 If the termination is for the convenience of the City, and following
inspection and acceptance of Consultant's services properly performed prior to the
effective date of termination, an equitable adjustment in the contract price shall be made.
Consultant shall not, however, be entitled to lost or anticipated profit on unperformed
services, should City choose to exercise its option to terminate, nor shall Consultant be
entitted to compensation for any unnecessary or unapproved work, performed during
time between the issuance of the City’s notice of termination and the actual termination
date,

8.1.4 If the termination is due to Consultant’s failure to fulfiil its obligations, the
City may take over the work and prosecute the same to completion by contract or
otherwise. In such case, the Consultant shall be liable to the City for any additional cost
occasioned to the City thereby.

8.1.5 If, after notice of termination for failure to fulfill contract obligations, it is
determined that the Consultant had not so failed, the termination shall be deemed to
have been effected for the convenience of the City. In such event, an equitable
adjustment in the contract price shall be made as provided in paragraph 7.1.3 of this
clause.

8.1.6 The rights and remedies of the City provided in this clause are in addition
to any other rights and remedies provided by law or under this contract.

8.1.7 This Agreement may be terminated by the Consultant, at any time after
issuance of the Director's Notice to Proceed, upon ninety (80) calendar days written
notice provided in accordance with the Notice provisions contained in this Agreement.

8.2 Defaults With Opportunity for Cure. Should Consultant fail, as determined by the
Director, to satisfactorily perform the duties set out in Article Ill. SCOPE OF SERVICES; or
comply with any covenant herein required, such failure shall be considered an Event of
Default. in such event, the City shall deliver written notice of said default, in accordance
with the notice provisions contained in this Agreement, specifying the specific Events of
Default and the action necessary to cure such defaults. Consultant shall have ten (10)
calendar days after receipt of the written notice to cure such default. If Consultant fails
to cure the default within such cure period, or take steps reasonably calculated to cure
such default, City shall have the right, without further notice, to terminate this Contract in
whole or in part as City deems appropriate, and to contract with ancther Consultant to
complete the work required by this Agreement. City shall also have the right to offset the
cost of said new agreement with a new Consultant against Consultant’'s future or unpaid
invoice(s), subject to any statutory or legal duty, if any, on the part of City to mitigate its
losses.

8.3 Termination For Cause. Upon the occurrence of one (1) or more of the following
events, and following written notice to Consultant given in accordance with the notice
provisions contained in this Agreement, City may immediately terminate this Contract, in
whole or in part, “for cause”:
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8.3.1 Consultant makes, directly or indirectly through its employees or
representatives, any material misrepresentation or provides any materially misleading
information to City in connection with this Agreement or its performance hereunder,; or

8.3.2 Consultant violates or materially fails to perform any covenant, provision,
obligation, term or condition of a material nature contained in this Agreement, except
those events of default for which an opportunity to cure is provided herein; or

8.3.3 Consultant fails to cure, or initiate steps reasonably calculated to cure, a
default listed in Section 9.3 below, within the time period required for cure; or

8.3.4 Consultant violates any rule, regulation or law to which Consultant is
bound or shall be bound under the terms of this Agreement; or

8.3.5 Consultant attempts the sale, transfer, pledge, conveyance or assignment
of this Agreement contrary to the terms of the Agreement; or

8.3.6 Consultant ceases to do business as a going concern; makes an
assignment for the benefit of creditors; admits in writing its inability to pay debts as they
become due; files a petition in bankruptcy or has an involuntary bankruptcy petition filed
against it (except in connection with a reorganization under which the business of such
party is continued and performance of all its obligations under this Contract shall
continue) and such petition is not dismissed within forty-five (45) days of filing; or if a
receiver, trustee or liquidator is appointed for it, or its joint venture entity, or any
substantial part of Manager's assets or properties.

8.4 Termination By Law. If any state or federal law or regulation is enacted or
promulgated which prohibits the performance of any of the duties herein, or, if any law is
interpreted to prohibit such performance, this Agreement shall autcmatically terminate as
of the effective date of such prohibition.

85 Orderly Transfer Following Termination. Regardless of how this Agreement is
terminated, Consultant shall effect an orderly transfer to City or to such person(s) or
firm(s) as the City may designate, at no additional cost to City. Upon the effective date
of expiration or termination of this Agreement, Consultant shall cease all operations of
work being performed by Consultant, or any of its subcontractors, pursuant to this
Agreement. All completed or partially completed documents, papers, records, charts,
reports, and any other materials or information produced, or provided to Consultant, in
connection with the services rendered by Consultant under this Agreement, regardless
of storage medium, shall be transferred to City. Such record transfer shall be completed
within thirty (30) calendar days of the termination date and shall be completed at
Consultant's sole cost and expense. Payment of compensation due or to become due to
Consultant is conditioned upon delivery of all such documents.

8.6 Claims for Outstanding Fees. Within forty-five (45) calendar days of the effective
date of completion, or termination or expiration of this Agreement, Consuitant shall
submit to City its claims, in detail, for the monies owed by City for services performed
under this Agreement through the effective date of termination. Failure by Consultant
to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all
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right or claims to collect moneys that Consultant may rightfully be otherwise
entitled to for services performed pursuant to this Agreement.

8.7 Termination not sole remedy. In no event shall City’s action of terminating this
Agreement, whether for cause or otherwise, be deemed an election of City’s remedies,
nor shall such termination limit, in any way, at law or at equity, City’s right to seek
damages from or otherwise pursue Consultant for any default hereunder or other action.

8.8 Upon termination or cancellation of this Agreement, the City may immediately
commence an audit of the Consultant's books, accounts, and records. Within thirty (30)
calendar days after being notified by the City of the results of said audit, the Consultant
shall pay the City any amount shown by said audit to be owed the City or its employees.
No waiver of existing default shall be deemed to waive any subsequent default.

IX. SUSPENSION OF WORK UNDER AGREEMENT

9.1 Right of City to Suspend. City may suspend this Agreement for any reason, with
or without cause upon the issuance of written Notice of Suspension in accordance with
the Notice provisions contained in this Agreement. Such suspension shall take effect
upon the date specified in such notice; provided, however, such date shall not be earlier
than the tenth (10th) day following receipt by Consultant of said notice. The Notice of
Suspension will set out the reason(s) for the suspension and the anticipated duration of
the suspension, but will in no way guarantee the total number of days of suspension.

9.2 Consultant's Right to Terminate In Event of Suspension of Agreement. In the
event such suspension exceeds one hundred and twenty (120) calendar days,
Consultant shall have the right to terminate this Agreement. Consultant may exercise
this right to terminate by issuing a written Notice of Termination to the City, delivered in
accordance with the Notice provisions contained in this Agreement after the expiration of
one hundred and twenty (120) calendar days from the effective date of the suspension.
Termination pursuant to this paragraph shall become effective immediately upon receipt
of said written notice by City and such termination shall be subject to all the
requirements set out in Paragraphs 7.5 and 7.6 above, related to the Orderly Transfer
and Fee Payment.

9.3 Procedures Upon Receipt of Notice of Suspension.

9.3.1 Upon receipt of a notice of suspension and prior to the effective date of
the suspension, Consultant shall, unless otherwise directed, immediately begin to
phase-out and discontinue all services in connection with the performance of this
Agreement and shall proceed to promptly cancel all existing orders and contracts insofar
as such orders and contracts are chargeable to this Agreement.

9.3.2 Consuitant shall prepare a statement showing in detail the services
performed under this Agreement prior to the effective date of suspension.

9.3.3 Copies of all completed or partially completed studies, plans and other
documents prepared under this Agreement prior to the effective date of suspension shall
be prepared for possible delivery to the City but shall be retained by Consultant until
such time as Consultant may exercise the right to terminate.



9.3.4 During the period of Suspension, Consultant shall have the option to at
any time submit the above referenced statement to the City for payment of any unpaid
portion of the prescribed fee for services which have actually been performed to the
benefit of the City under this Agreement, adjusted for any previous payments of the fee
in question.

9.3.5 In the event Consultant exercises its right to terminate this Agreement at
any time after the effective Suspension date, Consultant shall submit, within forty-five
(45) calendar days after receipt by City of Consultant’'s notice of termination (if he has
not previously done so) the above referenced statement showing in detail the services
performed under this Agreement prior to the effective date of suspension. Failure by
Consultant to submit its claims within said forty-five (45) calendar days shall negate any
liability on the part of City and constitute a Waiver by Consultant of any and all right or
claims to collect moneys that Consultant may rightfully be otherwise entitled to for
services performed pursuant to this Agreement.

9.3.6 Upon the above conditions being met, the City's review of the
submissions and finding the claimed compensation to be appropriate to the terms of this
agreement, the City shall pay Consultant that portion of the agreed prescribed fee for
those as yet uncompensated services actually performed under this Agreement to the
benefit of the City, adjusted for any previous payments of the fee in question.

X. INSURANCE REQUIREMENTS

10.1  Prior to the commencement of any work under this Agreement, Consultant shall
furnish copies of all required endorsements and an original completed Certificate(s) of
Insurance to the City’'s Aviation Department, which shall be clearly labeled “On-Call
Construction Materials Testing Services” in the Description of Operations block of the
Certificate. The original Certificate(s) shall be completed by an agent and signed by a
person authorized by that insurer to bind coverage on its behalf. The City will not accept
Memorandum of Insurance or Binders as proof of insurance. The original certificate(s) or
form must have the agent’s original signature, including the signer's company affiliation,
titte and phone number, and be mailed, with copies of all applicable endorsements,
directly from the insurer's authorized representative to the City. The City shall have no
duty to pay or perform under this Agreement untit such certificate and endorsements
have been received and approved by the City's Aviation Department. No officer or
employee, other than the City’'s Risk Manager, shall have authority to waive this
requirement,

10.2  The City reserves the right to review the insurance requirements of this Article for
each WOR issued during the effective period of this Agreement and any extension or
renewal hereof and to modify insurance coverages and their limits when deemed
necessary and prudent by City’s Risk Manager based upon changes in statutory law,
court decisions, circumstances surrounding this Agreement, or risks associated with the
specific WOR to be issued under the Agreement(s). In no instance will City allow
modification whereupon City may incur increased risk.

10.3 A Consultant’s financial integrity is of interest to the City; therefore, subject to
Consultant’s right to maintain reasonable deductibles in such amounts as are approved
by the City, Consultant shall obtain and maintain in full force and effect for the duration
of this Agreement, and any extension hereof, at Consultant’'s sole expense, insurance
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coverage written on an occurrence basis, by companies authorized and admitted to do
business in the State of Texas and with an A.M Best's rating of no less than A- (VII), in
the following types and for an amount not less than the amount listed below:

10.4 Consultant agrees that with respect
insurance policies are to contain or be endorsed to contain the following provisions:

TYPE

AMOUNTS

1. Workers' Compensation
2. Employers' Liability

Statutory
$1,000,000/$1,000,000/$1,000,000

3. Broad Form Commercial General
Liability Insurance to include coverage
for the following:

a. Premises operations

b. Independent Contractors

c. Products/completed operations

d. Personal Injury

e. Contractual Liability

For Bodily Injury and Property Damage of
$1,000,000 per occurrence;

$2,000,000 General Aggregate, or its
equivalent in Umbrella or Excess Liability
Coverage

4. Business Automobile Liability
a. Owned/leased vehicles
b. Non-owned vehicles
c. Hired Vehicles

Combined Single Limit for Bodily Injury and
Property Damage of $1,000,000 per
occurrence

5. Professional Liability
(Claims Made Form)

$1,000,000 per claim to pay on behalf of the
insured all sums which the insured shall
become legally obligated to pay as damages
by reason of any negligent act, malpractice,

error or omission in professional services.

Name the City, its officers, officials, employees, volunteers, and elected
representatives as additional insured by endorsement, as respects
operations and activities of, or on behalf of, the named insured
performed under contract with the City, with the exception of the
workers’ compensation, employer’s liability and professional liability
policies;

Provide for an endorsement that the “other insurance” clause shall not
apply to the City of San Antonio where the City is an additional insured
shown on the policy;

Workers' compensation and employers’ liability policies will provide a
waiver of subrogation in favor of the City.

Provide thirty (30) calendar days advance written notice directly to City
of any suspension, cancellation, non-renewal or material change in
coverage, and not less than ten (10) calendar days advance notice for
nonpayment of premium.
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10.5 Within five {(5) calendar days of a suspension, canceliation or non-renewal of
coverage, Consultant shall provide a replacement Certificate of Insurance and applicable
endorsements to City. City shall have the option to suspend Consultant’s performance
should there be a lapse in coverage at any time during this contract. Failure to provide
and to maintain the required insurance shall constitute a material breach of this
Agreement,

10.6 In addition to any other remedies the City may have upon Consultant’s failure to
provide and maintain any insurance or policy endorsements to the extent and within the
time herein required, the City shall have the right to order Consultant to stop work
hereunder, and/or withhold any payment(s) which become due to Consultant hereunder
until Consultant demonstrates compliance with the requirements hereof.

10.7  Nothing herein contained shail be construed as limiting in any way the extent to
which Consultant may be held responsible for payments of damages to persons or
property resulting from Consultant's or its subcontractors’ performance of the work
covered under this Agreement.

10.8 it is agreed that Consultant's insurance shall be deemed primary and non-
contributory with respect to any insurance or self insurance carried by the City of San
Antonio for liability arising out of operations under this Agreement.

10.9 it is understood and agreed that the insurance required is in addition to and
separate from any other obligation contained in this Agreement.

10.10 Consultant and any Subcontractors are responsible for all damage to their own
equipment and/or property.

10.11 Consultant agrees to require, by written contract, that ali subcontractors providing
goods or services hereunder obtain the same insurance coverages required of
Consultant herein, and provide a certificate of insurance and endorsement that names
the Consultant and the CITY as additional insureds. Consuitant shall provide the CITY
with said certificate and endorsement prior to the commencement of any work by the
subcontractor. This provision may be modified by City’s Risk Manager, without
subsequent City Council approval, when deemed necessary and prudent, based upon
changes in statutory law, court decisions, or circumstances surrounding this agreement.
Such medification may be enacted by letter signed by City’s Risk Manager, which shall
become a part of the contract for all purposes.

XL INDEMNIFICATION

11.1  Consultant whose work product is the subject of this contract agrees to
INDEMNIFY AND HOLD CITY, ITS OFFICERS AND EMPLOYEES, HARMLESS
against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees
{(including reasonable attorney's fees and costs of defense), proceedings, actions,
demands, causes of action, liability and suits of any kind and nature, including but not
limited to, intellectual property infringement, personal injury (including death), property
damage, or other harm for which recovery of damages is sought that may ARISE OUT
OF OR BE OCCASIONED OR CAUSED BY CONSULTANT'S NEGLIGENT ACT,
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ERROR, OR OMISSION OF CONSULTANT, ANY AGENT, OFFICER, DIRECTOR,
REPRESENTATIVE, EMPLOYEE, CONSULTANT OR SUBCONSULTANT OF
CONSULTANT AND THEIR RESPECTIVE OFFICERS, AGENTS, EMPLOYEES,
DIRECTORS AND REPRESENTATIVES while in the exercise of performance of the
rights or duties under this Agreement.

11.2  The indemnity provided for in this paragraph shall not apply to any liability
resulting from the negligence of CITY, its officers or employees, in instances where such
negligence causes personal injury, death, or property damage. IN THE EVENT
CONSULTANT AND CITY ARE FOUND JOINTLY LIABLE BY A COURT OF
COMPETENT JURISDICTION, LIABILITY SHALL BE APPORTIONED
COMPARATIVELY IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS,
WITHOUT, HOWEVER, WAIVING ANY GOVERNMENTAL IMMUNITY AVAILABLE
TO THE CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY DEFENSES OF
THE PARTIES UNDER TEXAS LAW.

11.3 Consultant shall promptly advise the City, in writing, of any claim or demand
against the City or Consultant known to Consultant related to or arising out of Consultant
activities under this contract.

11.4 The provisions of this section are solely for the benefit of the parties hereto and not
intended to create or grant any rights, contractual or other wise, to any other perscn or
entity.

Xil. CONSULTANT’S LIABILITY AND STANDARD OF CARE

12.1  Services provided by Consultant under this Agreement will be performed in a
manner consistent with that degree of care and skill ordinarily exercised by members of
the same profession currently practicing under similar circumstances. Acceptance of the
services performed and/or results and reports submitted by Consultant hereunder shall
not constitute nor be deemed a release of the responsibility and liability of Consultant, its
employees, associates, agents or subcontractors for the accuracy and competency of
their testing, reports, assessments or other documents and work; nor shall such
acceptance be deemed an assumption of responsibility or liability by City for any defect
or error in testing, reports, or assessments and work performed by Consultant, its
employees, subcontractors, and agents.

Xlll. CONSULTANT’S WARRANTY UNDER THE
PROFESSIONAL SERVICES PROCUREMENT ACT

13.1  Consultant warrants that it has not employed or retained any company or person
other than a bona fide employee working solely for Consultant to solicit or secure this
Agreement, and that it has not, for the purpose of soliciting or securing this Agreement,
paid, compensated, or agreed to pay or compensate, any company or person, other than
a bona fide employee working solely for Consultant, any fee, commission, percentage,
brokerage fee, gift, for any other consideration contingent upon or resulting from the
award or making of this Agreement. For breach of the foregoing warranty, the City shall
have the right to terminate the Agreement under the provisions of this Agreement.
However, breach of the warranty required in this provision constitutes fraud by operation
of law; therefore, any Consultant found in breach of such warranty, by a final judgment of
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a Court of Competent Jurisdiction, shall take no compensation under this Agreement for
any services rendered and such forfeiture shall not bar the City from pursuit and
collection of any and all other damages, at law and in equity, to which it may be justly
entitled.  Accordingly, Consultant further pledges and warrants its best and most
competent professional efforts to secure to the City the benefits of the Agreement.

XIV. ASSIGNMENT OF RIGHTS OR DUTIES

14.1 By entering into this Agreement, City has approved the use of any subcontractors
identified in Consultant’s Response to City's solicitation for services. No further approval
shall be needed for Consultant to use such subcontractors as are identified in
Consultant's Response to City’s Request for Qualifications.

14.2 Except as otherwise required herein, Consultant may not sell, assign, pledge,
transfer or convey any interest in this Agreement nor delegate the performance of any
duties hereunder, by transfer, by subcontracting or any other means, without the prior
written consent of City. Engineering services required by law to be performed by a
licensed engineer, or services which, by law, require the supervision and approval of a
licensed engineer, may only be subcontracted upon the prior written approval of the San
Antonio City Council, by approval and passage of an ordinance therefore. Any other
services to be performed under this Agreement may be subcontracted upon the writien
approval of Director. As a condition of consent, if same is given, Consultant shall remain
liable for completion of the services outlined in this Agreement in the event of default by
the successor consultant, assignee, transferee or subcontractor. Any references in this
Agreement to an assignee, transferee, or subcontractor, indicate only such an entity as
has been approved by City in accordance with this Article.

14.3 Any attempt to assign, transfer, pledge, convey or otherwise dispose of any part
of, or all of its right, title, interest or duties to or under this Agreement, without said
written approval, shall be void, and shall confer no rights upon any third person. Should
Consultant assign, transfer, convey or otherwise dispose of any part of, or all of its right,
title or interest or duties to or under this Agreement, City may, at its option, terminate this
Agreement as provided herein, and all rights, titles and interest of Consultant shall
thereupon cease and terminate, notwithstanding any other remedy available to City
under this Agreement. The violation of this provision by Consultant shall in no event
release Consultant from any obligation under the terms of this Agreement, nor shall it
relieve or release Consultant from the payment of any damages to City, which City
sustains as a result of such violation.

14.4 Consultant agrees to notify Director of any changes in ownership interest greater
than thirty percent (30%), or control of its business entity not less than sixty (60) days in
advance of the effective date of such change. Notwithstanding any other remedies that
are available to City under this Agreement, any such change of ownership interest or
control of its business entity may be grounds for termination of this Agreement in
accordance with Article Vili, Termination.

XV. INDEPENDENT CONTRACTOR
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15.1  Consultant covenants and agrees that (s)he is an independent contractor and not
an officer, agent, servant, or employee of City; that Consuitant shall have exclusive
control of and exclusive right to control the details of the work performed hereunder and
all persons performing same, and shall be responsible for the acts and omissions of its
officers, agents, employees, contractors, and subcontractors; that the doctrine of
respondeat superior shall not apply as between City and Consultant, its officers, agents,
employees, coniractors, and subcontractors, and nothing herein shall be construed as
creating a partnership or joint enterprise between City and Consultant.

15.2 No Third Party Beneficiaries - For purposes of this Agreement, including its
intended operation and effect, the Parties specifically agree and contract that: (1) this
Agreement only affects matters/disputes between the Parties to this Agreement, and is
in no way intended by the Parties o benefit or otherwise affect any third person or entity,
notwithstanding the fact that such third person or entities may be in a contractual
relationship with City or Consultant or both, or that such third parties may benefit
incidentally by this Agreement; and (2} the terms of this Agreement are not intended to
release, either by contract or operation of law, any third person or entity from obligations
owing by them to either City or Consultant.

XVI. DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS

16.1  Itis the policy of the City of San Antonio that disadvantaged business enterprises
(DBEs) as defined under 49 CFR Part 26, shall have “equality of opportunity” to
participate in the awarding of federally-assisted Aviation Department contracts and
related subcontracts, to include sub-tier subcontracts. This policy supports the position
of the U.S. Department of Transportation (DOT) and the FAA in creating a level playing
field and removing barriers by ensuring nondiscrimination in the award and
administration of contracts financed in whole or in part with federal funds under this
contract. Therefore, on all DOT or FAA-assisted projects the DBE program requirements
of 49 CFR Part 26 apply to the contract.

16.2 The Consultant agrees to employ good-faith efforts (as defined in the Aviation
Department’'s DBE Program) to carry out this policy through award of sub-consultant
contracts fo disadvantaged business enterprises to the fullest extent participation is
consistent with the performance of the Aviation Department Contract, and/or the
utilization of DBE suppliers where feasible. Consultants are expected to solicit bids from
available DBE’s on contracts which offer subcontracting opportunities.

16.3 Consultant specifically agrees to comply with all applicable provisions of the
Aviation Department's DBE Program. The DBE Program may be obtained through the
airport’'s DBE Liaison Officer at (210) 207-3505 or by contacting the City's Aviation
Department.

16.4 The Consultant shall not discriminate on the basis of race, color, national origin,

or sex in the performance of this contract. The Consultant shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted
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contracts. Failure by the Consultant to carry out these requirements is a material breach
of this Contract, which may result in the termination of this Contract or such ather
remedy as the recipient deems appropriate. Consultant agrees to include this clause in
each sub-consultant contract the prime consultant signs with a sub-consultant.

16.5 The Consultant agrees to pay each sub-consultant under this Contract for
satisfactory performance of its contract no later than fifteen (15) days from the receipt of
each payment the prime contract receives from the City of San Antonio. The Consultant
further agrees to return retainage payments to each sub-consultant within fifteen (15)
days afier the sub-consultant's work is satisfactorily completed. The Consultant shall
provide the City with a report, in a format prescribed by the City, detailing all amounts, if
any, paid to DBE subconsultants or suppliers with each invoice that Consultant submits
hereunder. Any delay or postponement of payment from the above referenced timeframe
may occur only for good cause following written approval from the City of San Antonio.
This Clause applies to both DBE and non-DBE sub-consultants.

16.6 All changes to the list of sub-consultants submitted with the proposal and
approved by the City or Aviation Department, excluding vendors shall be submitted for
review and approval by Aviation Department's DBE Liaison Office for approval when
adding, changing, or deleting sub-consultants on airport projects. Consultants shall
make a good-faith effort to replace DBE sub-consultants unable to perform on the
contract with another DBE.

16.7 During the term of this Agreement, the Consultant must report the actual
payments made to all subcontractors to the City in a time interval and a format
determined by the City. The City reserves the right, at any time during the term of this
Agreement, to request additional information, documentation or verification of payments
made to subcontractors in connection with this Agreement. Verification of amounts
being reported may take the form of requesting copies of cancelled checks paid to
participating DBEs and/or confirmation inquiries directly with participating DBEs. Proof
of payment such as copies of check must properly identify the project name or project
number to substantiate payment.

16.8 The Consultant shall comply with the DBE Compliance and Enforcement Policy
attached hereto as Exhibit C. Failure or refusal by a Proposer or Consultant to comply
with the DBE provisions herein or any applicable provisions of the DBE Program, either
during the proposal process or at any time during the term of the Contract, may
constitute a material breach of Contract, whereupon the Contract, at the option of the
Aviation Department, may be cancelled, terminated, or suspended in whole or in part.

XVIl. NOTICES

17.1  Unless otherwise expressly provided elsewhere in this Agreement, any election,
notice or communication required or permitted to be given under this Agreement shall be
in writing and deemed to have been duly given if and when delivered personally {with
receipt acknowledged), or on receipt after mailing the same by certified mail, return
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receipt request with proper postage prepaid, or three (3) days after mailing the same by
first class U.S. mail, postage prepaid (in accordance with the “Mailbox Rule”), or when
sent by a national commercial courier service (such as Federal Express or DHL
Worldwide Express) for expedited delivery to be confirmed in writing by such courier.

If intended for CITY, to: If intended for Consultant, to:
City of San Antonio Professional Service Industries, Inc.
Attn: Mr. Dan Gallagher Attn: Mr. Edward E. Pruske
Aviation Department/Planning & Development 3 Burwood Lane

9700 Airport Bivd. San Antonio, TX 78216

San Antonio, Texas 78216

XVIIl. CONFLICTS OF INTEREST

18.1  Consultant acknowledges that it is informed that the Charter of the City of San
Antonio and its Ethics Code prohibit a City officer or employee, as those terms are
defined in Section 2-52 of the Ethics Code, from having a financial interest in any
contract with City or any City agency such as City owned utilities. An officer or
employee has a “prohibited financial interest” in a contract with City or in the sale to City
of land, materials, supplies or service, if any of the following individual(s) or entities is a
party to the contract or sale: a City officer or employee; his parent, child or spouse; a
business entity in which the officer or employee, or his parent, child or spouse owns ten
(10) percent or more of the voting stock or shares of the business entity, or ten (10)
percent or more of the fair market value of the business entity; a business entity in which
any individual or entity above listed is a subcontractor on a City contract, a partner or a
parent or subsidiary business entity.

18.2 Pursuant to the subsection above, Consultant warrants and certifies, and this
Agreement is made in reliance thereon, that it, its officers, employees and agents are
neither officers nor employees of City. Consultant further warrants and certifies that is
has tendered to City’s a Discretionary Contracts Disclosure Statement in compliance
with City’s Ethics Code.

XIX. SOLICITATION

19.1 Consultant warrants and represents that he has not employed or retained any
company or person, other than a bona fide employee working solely for Consultant, to
solicit or secure this Agreement, nor paid or agreed to pay any company or person, other
than a bona fide employee working solely for Consultant, any fee, commission,
percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting
from the award or making of this Agreement. This representation constitutes a
substantial part of the consideration for the making of this Agreement.

XX. AIRPORT SECURITY

201 To the extent Consultant will be responsible for work which necessitates
entrance to the Air Operations Area or other secure area of the Airport, this Agreement



is expressly subject to the airport security requirements of Title 49 of the United States
Code, Chapter 449, as amended ("Airport Security Act"), the provisions of which govern
airport security and are incorporated by reference, including without limitation the rules
and regulations promulgated under it. Consultant is subject to, and further must conduct
with respect to its Subcontractors and the respective employees of each, such
employment investigations, including criminal history record checks, as the Aviation
Director, the TSA or the FAA may deem necessary. Further, in the event of any threat to
civil aviation, Consultant must promptly report any information in accordance with those
regulations promulgated by the FAA, the TSA and the City. Consultant must,
notwithstanding anything contained in this Agreement to the contrary, at no additional
cost to the City, perform under this Agreement in compliance with those guidelines
developed by the City, the TSA and the FAA with the objective of maximum security
enhancement.

20.2 Consultant must comply with, and require compliance by its Subcontractors, with
all present and future laws, rules, regulations, or ordinances promulgated by the City, the
TSA or the FAA, or other governmental agencies to protect the security and integrity of
the Airport, and to protect against access by unauthorized persons. Subject to the
approval of the TSA, the FAA and the Aviation Director, Consultant must adopt
procedures to control and limit access to the Airport Premises utilized by Consultant and
its Subcontractors in accordance with all present and future City, TSA and FAA laws,
rules, regulations, and ordinances. At all times during the Term, Consultant must have
in place and in operation a security program for the Airport Premises utilized by
Consultant that complies with all applicable laws and regulations. All employees of
Consultant that require regular access to sterile or secure areas of the Airports must be
badged in accordance with City and TSA rules and regulations.

20.3 Gates and doors located in and around the Airport Premises utilized by
Consultant that permit entry into sterile or secured areas at the Airports, if any, must be
kept locked by Consultant at all times when not in use, or under Consultant 's constant
security surveillance. Gate or door malfunctions must be reported to the Aviation
Director or the Aviation Director's designee without delay and must be kept under
constant surveillance by Consultant until the malfunction is remedied.

20.4 In connection with the implementation of its security program, Consuitant may
receive, gain access to or otherwise obtain certain knowledge and information related to
the City's overall Airport security program. Consultant acknowledges that all such
knowledge and information is of a highly confidential nature. Consultant covenants that
no person will be permitted to gain access to such knowledge and information, unless
the person has been approved by the City or the Aviation Director in advance in writing.
Consultant further must indemnify, hold harmiess and defend the City and other users of
the Airport from and against any and all claims, reasonable costs, reasonable expenses,
damages and liabilities, including all reasonable attorney's fees and costs, resulting
directly or indirectly from the breach of Licensee's covenants and agreements as set
forth in this section.

XXI. CONTRACT CONSTRUCTION

21.1  All parties have participated fully in the review and revision of this Agreement.
Any rule of construction to the effect that ambiguities are to be resolved against the
drafting party shall not apply to the interpretation of this Agreement.
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XXIl. FAMILIARITY WITH LAW AND CONTRACT TERMS

221 Consultant represents that, prior to signing this Agreement; Consultant has
become thoroughly acquainted with all matters relating to the performance of this
Agreement, all applicable laws, and all of the terms and conditions of this Agreement.

XXIil. APPLICABLE LAW

23.1 This Agreement shall be governed by and construed in accordance with the laws
and court decisions of the State of Texas.

XXIV. VENUE

241 The obligations of the parties to this Agreement shall be performable in San
Antonio, Bexar County, Texas, and if legal action, such as civil litigation, is necessary in
connection therewith, exclusive venue shall lie in Bexar County, Texas.

XXV. SEVERABLITY

25.1 In the event any one or more paragraphs or portions of this Agreement are held
invalid or unenforceable, such shall not affect, impair or invalidate the remaining portions
of this Agreement, but such shall be confined to the specific section, sentences, clauses
or portions of this Agreement held invalid or unenforceable.

XXVI. FORCE MAJEURE

26.1 In the event that performance by either party of any of its’ obligations or
undertakings hereunder shall be interrupted or delayed by any occurrence and not
occasioned by the conduct of either party hereto, whether such occurrence be an act of
God or the common enemy or the result of war, riot, civil commotion, sovereign conduct,
or the act or conduct of any person or persons not party or privy hereto, then such party
shall be excused from performance for a period of time as is reasonably necessary after
such occurrence to remedy the effects thereof, and each party shall bear the cost of any
expense it may incur due to the occurrence.

XXVH. SUCCESSORS
27.1 This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their respective heirs, executors, administrators, successors and, except as
otherwise provided in this Agreement, their assigns.

XXVIIl. NON-WAIVER OF PERFORMANCE

28.1 A waiver by either Party of a breach of any of the terms, conditions, covenants or
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guarantees of this Agreement shall not be construed or held to be a waiver of any
succeeding or preceding breach of the same or any other term, condition, covenant or
guarantee herein contained. Further, any failure of either Party to insist in any one or
moare cases upon the strict performance of any of the covenants of this Agreement, or to
exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change,
modification or discharge by either party hereto of any provision of this Agreement shall
be deemed to have been made or shall be effective unless expressed in writing and
signed by the party to be charged. In case of City , such changes must be approved by
the San Antonio City Council.

28.2 No act or omission by a Party shall in any manner impair or prejudice any right,
power, privilege, or remedy available to that Party hereunder or by law or in equity, such
rights, powers, privileges, or remedies to be always specifically preserved hereby.

XXIX. PARAGRAPH HEADINGS

29.1 The headings of this Agreement are for the convenience of reference only and
shall not affect in any manner any of the terms and conditions hereof.

XXX. LEGAL AUTHORITY

30.1  The signer of this Agreement for CITY and Consultant each represents, warrants,
assures and guarantees that he has full legal authority to execute this Agreement on
behalf of City and Consultant respectively, and to bind City and Consultant to all of the
terms, conditions, provisions and obligations herein contained.

XXXI. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
PROPOSED DEBARMENT, AND OTHER RESPONSIBILITY MATTERS

31.1 By execution of this Agreement, the undersigned authorized representative of
Consultant certifies, and the City relies thereon, that neither Consultant, nor its Principals
are presently debarred, suspended, proposed for debarment, or declared ineligible, or
voluntarily excluded for the award of contracts by any Federal governmental agency or
department;

31.2 “Principals”, for the purposes of this certification, means officers; directors;
owners; partners; and, persons having primary management or supervisory
responsibilities within a business entity (e.g., general manager; plant manager; head of a
subsidiary, division, or business segment, and similar positions).

31.3 Consultant shall provide immediate written notice to City, in accordance the
notice provisions of this Agreement, if, at any time during the term of this contract,
including any renewals hereof, Consultant learns that this certification was erroneous
when made or has become erroneous by reason of changed circumstances.
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31.4 Consultant's certification is a material representation of fact upon which the City
has relied in entering into this Agreement. Should City determine, at any time during this
Agreement, including any renewals hereof, that this certification is false, or should it
become false due to changed circumstances, the City may terminate this Agreement in
accordance the terms of this Agreement.

XXXIl. ENTIRE AGREEMENT & AMENDMENTS

32.1 This Agreement, together with its Exhibits and Atlachments, embodies the
complete Agreement of the Parties hereto, superseding all oral or written previous and
contemporary agreements between the Parties relating to matters herein. No other
agreements, verbal or otherwise, regarding the matters of this Agreement shall be
deemed to exist or to bind the parties hereto unless same be in writing, dated
subsequent to the date hereof, and executed by the parties hereto.

32.2 Except where the terms of this Agreement expressly provide otherwise, any
alterations, additions, or deletions to the terms hereof, shall be effected by amendment,
in writing, executed by both City and Consultant, and subject to approval by the City
Council, as evidenced by passage of an ordinance.

32.3 It is understood and agreed by the Parties hereto that changes in local, state or
federal rules, regulations or laws applicable hereto may occur during the term of this
Agreement and that any such changes shall be automatically incorporated into this
Agreement without written amendment hereto, and shall become a part hereof as of the
effective date of the rule, regulation or law.

EXECUTED ON this the day of , 2009.

CITY OF SAN ANTONIO, TEXAS PROFESSIO SERVICE IJNDUSTRIES, INC.

By: By: W

Sheryl Sculley
City Manager

Federal Tax D #_ 3109l 090

APPROVED AS TO FORM:

By:

City Attorney

‘
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